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ACT:

I ncome-tax-Sal e of nachinery after close of  business-Anount
in excess received over witten down value and over the
original cost price of machinery-Wether taxable-Wether
successor liable to be assessed on capital gains-Incone-tax
Act, 1922 (11 of 1922), ss. 10(2) (vii) second proviso, s.
26(2) and proviso.

HEADNOTE:

The Free Press Conpany was a private linmted conpany
Carrying On business as printers and publishers of  certain
newspapers. On  August 31, 1946, the Free Press Conpany
transferred the right to print and publish the newspapers to
the assessee conmpany and let out its nmachinery and assets to
the latter with effect from Septenber 1, 1946. = The assessee
conpany accordingly started publishing newspapers from
Septenber 1, 1946. The Free Press Conpany went/ into
vol unt ary i quidation on October 31, 1946, and the
Li qui dator, on Novenber 1, 1946, confirned the transfer of
the assets made by the Free Press Conpany to the assessee-
conpany. On Novenber 1, 1946 the aforesaid machinery was
sold yielding a profit of Rs. 6,08,666. That sumwas nade
up of, of price machinery Rs. 2,14,090, (ii) the ambunt in
excess over the original cost priceRs. 3,94,576. In
assessing the assessee to incone-tax for the accounting year
1946-47 the Income-tax Oficer included the said two itens
in the total income of the assessee-conmpany. The first item
was assessed as profit under proviso to s. 10(2)(vii) of the
I ncometax Act and the second item was assessed as capita

gai ns. The matter went up to the H gh Court. Oh a
reference the H gh Court held that the assessee was nhot
liable to tax in respect of the said two itens.
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Hel d: (i) The second proviso to s. 10(2)(vii) of the Act
would only apply to the sale of such machinery which was
used for the purpose of business during the accounting year

In order to bring the sale proceeds to charge under the
second proviso the followi ng conditions shall be fulfilled:
(1) During the entire previous year or a part of it the
busi ness shall have been carried on by the assessee; (2) the
machi nery shall have been used in the business; and (3) the
machi nery shall have been sol d when the business was being
carried on and not for the purpose of closing it down or
winding it up. On the facts of this case it was held that
the sale of the machinery in the instant case having taken
place after the business was closed and during the w nding
up proceedings therefore it would fall outside the scope of
the said proviso and thus the first itemi.e. the sumof Rs.
2,14,090 could not be assessed to incone-tax.

190

The Liquidators of Pursa Limted v. Conm ssioner of |ncone-
t ax, Bihar, " [1954] S.CR 767 and K M S Reddy,
Comm ssioner of 1 nconme-tax, Kerala v. Wst Coast Chemnicals
and I ndustries Ltd. (in liquidation), Aleppy, [1962] Supp

3 SSCR 960, relied on

Conmi ssi oner of | ncone-tax, Bonbay Circle Il v. The Nationa
Syndi cat e, Bombay, [1961] 2 S.C. R 229, expl ai ned.

(ii) Both the sub-s. (2) of s. 26 and the proviso deal only
with profits under the 4th head nentioned in s. 6 and, so
construed, it excludes capital gains.  The profits and gains
of business and capital gains are two distinct concepts in
the Income-tax Act: the forner arises from the activity
which is «called business and the latter _accrues because
capital assets are disposed of at a val ue higher than what
they cost the assessee. Therefore under s. 26(2) of the Act
the assessee being the successor could not be Iliable to
income-tax-in respect of Rs. 3,94,576 (the second item
which represented the capital gains because capital gains
are excluded fromthe purview of s. 26(2) of the Act.

United Commercial Bank Ltd. v. Conmi ssioner of |ncone-tax,
-West Bengal, [1958] S.C.R 79, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 596 of 1963.
Appeal fromthe judgnent dated March 1, 1960 of the Madras
H gh Court in Case Referred No. 11 of 1955.

K. N. Rajagopal Sastri and R N Sachthey, for the
appel | ant .

R Ganapat hy lyer and R CGopal akri shnan, for the
respondent .

May 7, 1964 The Judgnent of the Court was delivered by

SUBBA RAQO, J.-This appeal by special Ileave is “preferred
agai nst the order of the Madras H gh Court in a reference
made to it by the Income-tax Appellate Tribunal under S.
66(1) of the Income-tax Act, 1922, hereinafter <called the
Act .

The facts leading up to the reference and relevant to the
present enquiry are as follows. The Free Press of India
(Madras) Ltd., hereinafter called the Free Press Conpany,

was a private linmted conpany carrying on business as
printers and publishers of certain newspapers, nanely,
"I ndi an Express", "Dhinamani" and "Andhra Prabha" at

191

Madras, "Eastern Express" and "Bharat" at Calcutta and
"Sunday Standard" and "Mrning Standard" at Bombay. ,On
August 31, 1946, the Free Press Conpany passed a resolution
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transferring to the -Express Newspapers Limted, a new
conpany forned on or about April 22, 1946, hereinafter
call ed the assessee-conpany, the right to print and publish
the sai d newspapers from Septenber 1. 1946. letting out its
machi nery and assets and authorizing the assessee-conpany to
collect the book debts and pay off the liabilities of the
Free Press Conpany. The assessee conpany accordingly
started publishing newspapers from Septenber 1, 1946. On
Cctober 31, 1946, the Free Press Conpany resolved at a
General Body Meeting to wind up the conpany voluntarily.
The liquidator appointed thereunder was directed not to
carry on the business of the company. On Novenber 1, 1946,
the liquidator ascertained the value of the assets over the
liabilities taken over by the assessee-conpany as per the
bal ance-sheet at Rs. 19,36.000/and this amunt was credited
to the account of the two directors of the Free Press
Conpany in the assessee’s books. The profit of the Free
Press Conpany was worked out to be Rs. 6,08,666, being the
di fference between the witten down value and the sale price

of the ‘machinery. That sumwas nmade up of, (i) the
di fference between the original cost price and the witten
down price of the machinery. ...  Rs. 2,14,090/-, (ii) the
ampunt in excess over the original cost price . Rs.
3,94,576/ -. The | nconme-tax O ficer included the said two

itens in the total /i ncone of the assessee conpany under the
following heads, (i) profit under proviso to s. 10(2)
(vii) .... Rs. 2,14,090/-, and (ii) capital ‘gains under s.
12B .... Rs. 3,94,576/-, and assessed each to tax. The
I ncome-tax Appellate  Tribunal upheld the validity of the
inclusion of the itemunder capital gains  in the tota
i ncome of the assessee but decided agai nst the inclusion of
the first item The Appellate Tribunal ~referred t he
following two questions, anpong others, for the decision of
the H gh Court of Madras under s.” 66(1) of the |nconetax
Act : -

"4. Whet her Free Press Conpany nade a business

profit of Rs. 2,14,090/- under proviso to

section 10(2);(vii) of the Act?"

192

"6. Wiether the capital gain nmade by the Free

Press Conpany is liable to be assessed in the

hands of the Express Company, —under section

26(2) of the Act?"
The reference was heard by a Division Bench of the High
Court, consisting of Rajagopal an and Ramachandra lyer, JJ.,
who by their judgnent answered the two questions in the
negati ve and agai nst the departnent. The present appeal is
preferred agai nst the said judgnent of the H gh Court.
The argunent in the appeal proceeded on the basis of the
following facts. During the accounting year 1946-47 the
Free Press Conpany did not do the business of printing and
publ i shi ng newspapers from Septenber 1, 1946, and thereafter
t he assessee-conmpany alone was carrying on the sai d
busi ness. The Free Press Company went into voluntary
liquidation on Cctober 31, 1946, and the |Iliquidator, on
Novenber 1, 1946, confirned the transfer of the assets nade
by the Free Press Conpany to t he assessee- conmpany.
Therefore, on Novenber 1, 1946, the aforesaid machinery was
sold yielding a profit of Rs. 6,08,666/- to the Free Press
Conpany being the difference between the witten down val ue
and the sale price of the machinery. Broadly stated, the
machinery was sold by the Free Press Conpany during the
accounting year after it closed down its business and after
it went into voluntary liquidation. On those facts |earned
counsel for the Revenue raised before us the following two
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contenti ons: (1) The first item of Rs. 2, 14,090/ -,
representing the surplus over the witten down value of the
machi nery was assessable in accordance with the proviso to
s. 10 (2) (vii) --of the Act; and (2) the second item of Rs.
3,94,576/-, representing the capital gains made by the Free
Press Conpany is assessable in the hands of the assessee-
conpany, who succeeded to the said business, under s. 26(2)
of the Act.
Learned counsel for the respondent contended that neither
the conditions laid down in s. 10(2)(vii) of the Act nor
those laid down in s. 26(2) thereof attracted the said two
items of incone and, therefore, they were not assessable in
the hands of the assessee-conpany.
193
The first question turns upon the rel evant provisions of s.
10 of the Act. To have a clear view of the scope of the
rel evant provisions it will be convenient to read them at
one pl ace.
Section 10.-(1) The tax shall be payable by an
assessee under the head "Profits and gains of
busi ness, profession or vocation" in respect
of the profit~ or gains of any business,
prof ession or-vocation carried on by him
(2) Such-profits or gains shall be conputed
after maki ng the fol l owi ng al | owances,
nanel y: -
(iv), in respect of insurance against risk of
damage 'or destruction of buil di ngs, machinery,
plant, furniture, stocks or stores, used for
the purposes of the business,  profession or
vocation. the amount of any prem um paid:
(v) in respect of current repairs. to such
bui | di ngs, machi nery, plant or furniture, the
amount pai d on account thereof;
(vii) in respect- of _any such bui I di ng,
machinery or plant which has been sold or
di scarded or denolished or destroyed, the
amount by which the witten down val ue t hereof
exceeds the anount for which the building,
machi nery or plant, as the case may be, is
actually sold or its scrap val ue:
Provided further that where the anmount ~for
whi ch any such buil ding, machinery or plant is
sol d, whether during the continuance of the
business or after the cessation t her eof,
exceeds the witten down val ue, so nuch of the
excess as does not exceed the -difference
between the original cost and the witten 51
S.C -13
194
down value shall be deened to be profits of
the previous year in which the sale took

pl ace:
W are concerned with the second proviso to s. 10(2) (vii)
of the Act. The substantive clause grants a bal ancing
al l owance in respect of building, machinery or plant which
has been sol d or discarded or denolished or destroyed. The

al l owance represents the excess of the witten down value
over the sale price. Under the proviso, if the sale price
exceeds the witten-down value, but does not exceed the
original cost price, the difference between the origina
cost and the witten down value shall be deemed to be
profits of the year previous to that in which the sale takes
place; that is to say, the difference between the price
fetched at the sale and the witten down value is deemed to
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be the escaped profits for which the assessee is nade |iable
to tax. As the sale price is higher than the witten down
value, the difference represents the excess depreciation
m stakenly granted to the assessee. To illustrate: assune
that the original cost of a machinery or plant is Rs. 100/-
and depreciation allowed is Rs. 25/-; the witten down val ue
is Rs. 75. If the machinery is sold for Rs. 100/-, it s
obvious that depreciation of Rs. 25/- was wongly allowed.
If it had not been allowed that amount would have swelled
the profits to that extent. Wuen it is found that it was
wongly allowed that profit is brought to charge. The
second proviso, therefore, in substance, brings to charge an
escaped profit or gain of the business carried on by the
assessee. The scope of this proviso cannot be ascertained
in vacuum The conditions for its applicability can be
ascertained only in its relation to the other related provi-

si ons. Under s. 3 of the Act incone-tax shall be charged
for any year in accordance with and subject to the provi-
sions of / the Act in respect of the total income of the

previous year of every assessee; under s. 6, one of the
heads of taxable inconme is "profits and gains of business,
prof essi on or vocationl,; under s. 10(1), the tax under that
head is payable in respect of profit or gains of any
business carried on by the assessee during the accounting
year. The
195

mai n condition which attracts all the other sub-sections and
clauses of the section is that the tax shall be payable by
an assessee in respect of the profit or gains of any
business etc. carried on by him The crucial wor ds
are-."business carriedon by him'. |If the profit or gains
were not earned when the business was being carried on by
the assessee during the accounting year, they would fal
outside the provision of s. 10(1). For instance, if the
machi nery sold after the business was closed or when the
busi ness was under liquidation, it would not be appropriate
to hold that the profit or gains earned by the sale were in
respect of the business that was being carried on by the
assessee. The second condition that attracts the /'second
proviso is inplicit in the adjective "such" preceding
"buil ding, machinery or plant” sold. The adjective "such"
refers back to cls. (iv), (v), (vi) and (vii) of s. 10(2).
Under <c¢l. (iv) an allowance is allowed in regard to any
prem umpaid in respect of insurance against risk of damage
or destruction of buildings, machinery, plant etc. used for

the purpose of the business, profession or vocation. Under
this clause allowance is allowed only in respect of the
machi nery wused for the purpose of the business. C auses
(v), (vi) and (vii) refer to such buildings,  machinery,
plant etc.; that is to say, such buildings, _machinery,

plant etc. used for the purpose of the business. The result
is that the second proviso will only apply to the sale of
such machinery which was wused for the purpose of the
busi ness during the accounting year. It brings in to charge
the escaped profits wunder the guise of super f | uous
al l owances if the machinery sold was used for the business
during the accounting year when the business was being
carried on. Therefore, to bring the sale proceeds to charge
the followi ng condition.,, shall be fulfilled: (1) During
the entire previous year or a part of it the business shal

have been carried on by the assessee; (2) the machinery
shal | have been used in the business; and (3) the nachinery
shal | have been sold when the business was being carried on
and not for the purpose of closing it down or winding it up.
If these were the conditions for the applicability of the
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sai d proviso, the sale of the nachinery in the instant case
havi ng taken place after the business was closed and during
the wi nding up

196

proceedings, it would fall outside the scope of the said
proviso and therefore the first itemis not assessable to
t ax

Thi s point directly arose for consideration in The
Li quidators of Pursa Limted v. Comm ssioner of |nconetax,
Bi har (1) . There, the assessee-conpany carried on the
busi ness of grow ng sugarcane and manufacturing and selling
sugar . In the year 1943 it negotiated for the sale of the
factory and other assets with the object of winding up the
conpany. It received a firmoffer on August 9, 1943, and

concluded the agreenent of sale on Decenber 7, 1943.
Bet ween August 9, 1943, and Decenber 7, 1943, it never used
the machinery and plant for the purpose of manufacturing
sugar or for any other purpose except that of keeping them
in trimand running order. In the assessnent of the conpany
to incone-tax for the accounting period from Cctober 1

1943, to  Septenmber 30, 1944, the —incone-tax authorities
treated the surplus nade by the conmpany on the sale of the
bui | di ngs, plant and machi nery as profits under proviso (2)
tos. 10(2)(vii) of the Act. This Court held that the said
amount was not taxable. This Court rejected the contention
of the Revenue that the said excess was taxable on two
grounds, nanely, (1) "the sale of the machinery and plant
was not an operation'in furtherance of the business carried
on by the company but was a realisation of its assets in the
process of gradual wnding up of its _business whi ch
eventually. culmnated in the voluntary liquidation of the
conpany; (2) "even if the sale of the stock  of sugar be
regarded as carrying on of business by the conpany_and not a
realisation of its assets with aviewto winding up, the
machi nery or plant not being used in the accounting year at
all and in any event not having had connection wth the
carrying on of that limted business during the accounting
year, s. 10(2)(vii) could have no application to the sale of
any such nachinery or plant”". Learned counsel for the
Revenue contends that the main reason for the decision was
that the machinery or the plant was not wused in the
accounting year for the business and that the second reason

nanely, that the assets were sold in the process of gradual

wi ndi ng up of the com

197

pany was only an observation and that the decision was not
based upon the said observation. But a careful perusal of
t he judgnment discloses beyond any reasonabl e doubt that the
deci si on was based upon both the grounds. As in the present
case the machinery was sold not for the business but/ only
for <closing it up during the liquidation proceedings, this

decision directly covers the present case. This question
again fell to be considered by this Court in The
Conmi ssi oner of |ncone-tax, Bonbay Circle Il v. The Nati onal

Syndi cate, Bonbay(1). There, the National Syndicate, a
Bonbay firm acquired on January 11, 1945, a tailoring

busi ness as a going concern for Rs. 89, 321/ -whi ch
i ncl udedt he consideration paid for sewi ng machi nes and a notor
lorry. Soon after the purchase the respondent found it

difficult to continue the business, and therefore it closed
its business in August, 1945. Between August 16, 1945, and
February 14, 1946, sewi ng nachines and the nmotor lorry were
sold at a loss. The respondent closed its account books on
February 28, 1946, showing the two | osses and witing them
of f. For the assessment vyear 1946-47, the respondent
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cl ai med a deduction under s. 10 (2) (vii) of the Indian
I ncome-tax Act. The question fell to be considered on a
construction of the provisions of s. 10(2) (vii) of the

Act . This Court, speaking through Hi dayatullah, J., held
that the loss was a business | oss, though the machi nes and
the nmotor lorry were sold after the business was closed
down, as the said machines and lorry were wused for the
pur pose of the business during a part of the accounting year
and were sold during the accounting year. This Court, after
noti ci ng the deci sion under appeal and that of this Court in
The Liquidators of Pursa Limted v. Conmi ssioner of I|ncome-
tax, Bihar (2), and the anendment introduced in the second
proviso to s. 10 (2) (vii) of the Act, observed:

"But it is to be noticed that no such

amendment -~ was . nmade in el. (vii) to exclude

| oss over buildings, nachinery or plant after

the closure of the business. |t is thus clear
that the principles which govern the proviso
cannot be

(1) [1961] 2 S.C R 229

(2) [1954] S/C.R 767

199

used to-govern the main clause, because profit

or loss arise in different ways in business.

The /two-rulings do not, therefore, apply to

the facts here."
It is contended that the principle accepted by this decision
is in conflict wth that laid down'in the case of The
Li quidators of Pursa Limted(1). It is said that the con-
dition that the sale of the machinery at a |l oss should have
been before the closing of the business is inpliedly laid
down by s. 10(1) of the Act which applies equally to cl
(vii )as well as to the second proviso thereto, and that if
the condition need not be fulfilled in" the case  falling
under the substantive part of cl. (vii) of s. 10(2) of the
Act, it will be incongruous to apply it to a case falling
under the second proviso before it was anended. So stated
there is sone plausibility in the argunment. But this / Court
in express terns made a distinction between the scope of the
substantive part of cl. (vii) and that of the second proviso
thereto and expressly distinguished those rulings on the
ground that they would not apply to the construction of ~the
substantive part of cl. (vii). Wen this Court expressly
confined the scope of the decision to the substantive part
of cl. (vii) wthout disturbing the wvalidity of t he
deci sions governing the second proviso, it is not  proper
that we should rely upon it in preference to a direct
decision on the second proviso to cl. (vii) of s. 10(2) of
the Act before it was amended. This Court in. K M S
Reddy, Comm ssioner of Incone-tax, Kerala v. The Wst / Coast
Chemicals and Industries Ltd. (in liquidation), Alleppy(2)
held that a winding up sale was not trading or | doing

busi ness. There. chemicals and other rawmaterials were
sold not in the course of ordinary trading but only in
realisation sale after the conpany had been wound up. Thi s
Court, speaking through Hi dayatullah, J., posed t he

foll owi ng question,
"The question, therefore, is whether there can
be said to be a sale in the carrying on of the
busi ness in respect of the chem cals and ot her
raw materials."
(1) [1954] sS.C R 767
(2) [1962] Supp. 3 S.C.R 960, 965.
199

After referring to the passages in Hal sbury’s Laws of Eng-
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| and, 3rd Edn., Vol. 20, pp. 115-117, wherein it was stated
that "nere realisation of assets is not trading" and that
there was distinction between sales formng part of the
trading activities and those where the realisation was not
an act of trading, the | earned Judge observed that the said
distinction was a sound one. The |earned Judge, on a
consi deration of other decisions, also accepted as correct
the distinction nade between a sale of the entire stock as
part of trading and the sale of a part of the stock as a
wi nding up sale. Then the Ilearned Judge applied the
principles to the facts of the case and held that it was im
possible to infer that the chemicals and raw materials were
sold in the ordinary way of business or that the assessee
conpany was carrying on a trading business. This decision
again accepts the distinction between a sale held in the
ordinary way of business and that held for the purpose of
winding up the business and that in the latter case the
profits accrued are not trading profits. This case no doubt
did not turn-upon the provisions of the second proviso to
cl. (vii) of s. 10(2) of the Act, but the principle accepted
therein is the basis for the application of s. 10 of the Act
and that will apply to-all provisions of s. 10, wunless an
exception is made in a particular provision. For the fore-
going reasons we hold that the first itemis not liable to
tax and the Hi gh Court has given the correct answer to the
first question submtted to it.

The second itemrelates to capital gains. That represents
the excess of the price obtained on the 'sale of the

machi nery over its original cost price. It is conceded that
it does not represent profits and gains of business, but it
falls under the heading "capital gains". ~But it is argued

that, as the Free Press Conpany wag wound up and, therefore,
could not be found., the assessee, who had succeeded to it,
would be liable to be assessed for the said capital ' gains
under the proviso to s. 26(2) of the Act. To appreciate the
contention sonme of the relevant provisions of the Act may be
read:

Section 6.-Save as otherw se provided by this

Act, the follow ng heads of income, profits

and

200

gai ns, shall be chargeable to income-tax in

the manner hereinafter appearing, nanely:-

(v) Profits and gai ns of busi ness,

prof essi on or vocation

(vi) Capital gains.

Section 10.-(1) The tax shall be payable by an

assessee under the head "Profits and gains of

busi ness, profession or vocation" in respect

of the profit or gains of any business,

prof ession or vocation carried on by him

(2) Such profits or gains shall be conputed

after maki ng t he fol l owi ng al | owances,

nanel y: -
Section 12B.-(1) The tax shall be payabl e by
an assessee under the head "Capital gains" in

respect of any profits or gains arising from
the sal e, exchange, relinquishment or transfer
of a capital asset effected after the 31st day
of March, 1956, and such profits and gains
shall be deened to be incone of the previous
year in whi ch t he sal e, exchange,
relinqui shment or transfer took place:

Section 24.-(2A) Notwi thstandi ng anyt hi ng con-
tained in sub-section (1), ",here the |oss
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sustained is a loss falling under the head
"Capital gains," such loss shall not be set
off except against any profits and gains
falling under that head.
(2B) Where an assessee sustains a | oss such as
is referred to in sub-section (2A) and the
| oss cannot be wholly set off in accordance
with the provisions of that sub-section, the
portion not so set off shall be carried
forward to the
201
following year and set off against capita
gains for that year, and if it cannot be so
set off, the anmount thereof not so set off
shall be carried forward to the follow ng year
and so -on, so however that no such loss shal
be carried forward for nore than eight years:
Provi ded  that where the | oss sustained by an
assessee, not being a company, in any previous
year does not exceed five thousand rupees, it
shal | not be carried forward.
Section 26.-(2) Were a person carrying on any
busi ness, profession or vocation has been
succeeded i'n such capacity by another person
such/person and such ot her person shall, sub-
ject to the provisions of sub-section (4) of
section 25, each be assessed in respect of his
actual | share, if any, of the income, profits
and gai ns of the previous year:
Provi ded that, when the person succeeded in
the busi ness, profession or vocation cannot be
found, the assessnent of the profits of the
year, in which the succession took place up to
the date of succession, and for the year
preceding that year shall be nmade on the
person succeeding himin [ike manner ' and to
the same amobunt as it would have been made on
the person succeeded or when the tax in
respect of the assessment nade for either of
such years assessed on the person succeeded
cannot be recovered fromhim it shall _be
payabl e by and recoverable from the person
succeedi ng, and such person shall be entitled
to recover from the person succeeded the
amount of any tax so paid.
A conspectus of the said sections discloses a clearcut
schene. Though income-tax is only one tax levied on the
total income, s. 6 enunerates six heads whereunder. the
income of an assessee falls to be charged. This Court in
United Commrercial Bank Ltd. v. Comm ssioner of |ncone-
202
tax, West Bengal (1) laid down that ss. 7 to 12 are nutually
exclusive and where an itemof income falls specifically
under one head it is to be charged under that head and  no
ot her. The expression "Inconme, profits and gains" in s. 6
is a conposite concept which takes in all the six heads of
income nentioned therein. The 4th head is "profits and
gai ns of business, profession or vocation" and the 6th head

is "capital gains". Section 10 taxes the profits and gains
of a business, profession or vocation carried on by an
assessee; it also enunerates the different kinds of

al | owances that can be nade in conputing the profits. Under
s. 10(1), as we have already pointed out, the necessary
condition for the application of the sectionis that the
assessee should have carried on the business for some part
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of the accounting year. Section 26(2) indicates the nanner
of assessnment of the incone, profits and gains of any
busi ness, profession or vocation. This section does not
provide for the assessnent of income under any other head.
It only says that if there is a succession to a person
carrying on business during an accounting year, the person
succeeded and the person succeeding can each of them be
assessed in respect of his actual share. The proviso deals
with a case where the person succeeded cannot be found; in
that event, the assessment of the profits of the year in
which the succession took place upto the date of the
succession and for the year preceding that year shall be
nmade on the person succeeding him [|f an assessment has
al ready been nmamde in respect of the said years on the person
succeeded, it can be recovered fromthe person succeeding.
But both sub-s. (2) and the proviso deal only with income,
profits and gains of ’'the business, that is to say, for the
assessnment made in respect of profit and gains under the 4th
head of s. 6. Now turning to s. 12B, it provides for capita
gai ns. Under that section the tax shall be payable by the
assessee —under the head capital gains in respect of any
profits or gains arising from the sale of a capital asset
ef fected during the Prescribed period. It says further that
such profits or gain shall be deemed to be income of the
previous year in/ which the sale etc. 'took place. Thi s
deeming cl ause does not lift the, capital gains fromthe 6th
head in s. 6 and place it

(1) [1958] S.C.R 79 (4) [1957] 32 1.T R 688
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under the 4th head.. It only introduces a limted fiction
nanmed that capital gains accrued will be deened to be incone
of the previous year in which the sale was effected. The
fiction does not nmake themthe profit or gains of the
busi ness. It is well settled that a legal fiction is
l[imted to the purpose for which it is created and should
not be extended beyond its legitimate field. Sub- secti ons
(2A) and (2B) of s. 24 provide for the setting off / of the
loss falling wunder the head "capital gains" against any
capital gains falling under the same head. Suchloss cannot
be set off against an incone falling under —any different
head. These three sections indicate beyond any doubt that
the capital gains are separately conputed in accordance wth
the said provisions and they are not treated as the profits
from the business. The profits and gains of business -and
capital gains are two distinct concepts in. the  |Incone-tax
Act: the former arises fromthe activity which is called
business and the latter accrues because capital assets are
di sposed of at a value higher than what they cost. the
assessee. They are placed under different heads; they are
derived fromdifferent sources; and the inconme is conputed
under different nmethods. The fact that the capital ' gains
are connected with the capital assets of the business cannot
make themthe profit of the business. They are only ' deened
to be income of the previous year and not the profit  or
gains arising from the business during that year

If that be the schene of the Act, the contention of the
| earned counsel for the Revenue can easily be answered. He
asks that if s. 26(2) deals with only profits and gains of
the business, why should the Legislature use the word
"income" therein? As we have indicated, the expression
"income, profits and gains" is a conpendious termto connote
the incone from the various sources nmentioned in s. 6;
therefore, the use of such an expression does not efface the
di stinction between the different heads, but only describes
the incone fromthe business. The expression ;,profits" in
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the proviso makes it clear that the income, profits and
gains in sub-s. (2) of s. 26 only refer to the profits under
t he 4th head in s. 6. On the other hand, if t he
i nterpretation

204

sought to be put upon the expression "incone" in sub-s. (2)
of s. 26 by the Revenue is accepted, then the absence of
that word in the proviso destroys the argunent. But the
nore reasonable viewis that both the sub-section and the
proviso deal only with the profits under the 4th head nen-
tioned in s. 6 and, so construed, it excludes capital gains.
The argument that sub-s. (2) of s. 26 read with the proviso
thereto indicates that the total inconme of the person
succeeded is the criterion for separate assessnment under
sub-s. (2) and for assessnent and realisation under the
proviso is on the assunption that sub-s. (2) and the proviso

deal with all theheads nentioned in s. 6 of the Act. But
if, as we have held, the scope of sub-s. (2) of s. 26 is
only limted to the income from the business, the share

under sub-s. (2) and the assessnent and realisation under
the proviso can only relate to the income fromthe business.
The argurment is really begging the question itself. In the
result we agree with the High Court in regard to the answer
it has given in respect of the second question

In this view no other question arises for our consideration

In the result, the appeal fails and is dismssed with costs.
Appeal dism ssed




