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A General Court Martial (GCM under the provisions of
the Arnmy Act, 1950 was initiated against the respondent
herein for certain allegations of defrauding the Border Road
Organisation (the O ganisation) in which the respondent
was working as a Superintendent .~ Buildings & Roads,

Gade-11. On the conclusion of the said GCM proceedi ngs, he
was found guilty of some of the charges framed against him
and was sentenced to undergo RI. for one year /which

sentence under the Arny Act was subject to confirmation by
the higher authorities under Chapter Xl | of the Arny Act.
Pursuant to the said sentence, the respondent was taken into
custody on the very day i.e. 28th July, 1976. VWhen -t he
conviction and sentence was taken up by the confirmng
aut hority, same was remanded back to the M for
reconsi derati on. On renand, the GCM again- heard the
respondents counsel and nodified its earlier order whereby

while finding the respondent again guilty reduced the

earlier sentence of RI. for one year to ‘that of six
nont hs. This order was also subject to confirpmation
However, in view of the fact that the respondent ~who by

virtue of the first order was undergoing the sentence, had
conpleted the period of six nonths by that time, the GCM
directed the release of the respondent from custody on 28th
January, 1977. The second order of conviction was confirmed
by the authority concerned on 26.3.1977. |In the neantine,
the authorities acting under Rule 19 of the Central G vi

Services (Cassification, Control and Appeal) Rules, 1965
(for short the Central Rules) with a view to initiate

di sciplinary proceedings issued a show cause notice dated
26.3.1977 calling upon himto show cause why suitabl e order
be not passed against him The respondent submitted his
reply to the said show cause notice. The authority on the
conclusion of the said departnental inquiry under the said
Rul e di snissed the respondent from service. The appeal s and
the review petitions filed by the respondent to the
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appropriate authorities against his conviction by the GCM as
well as his dismssal under the Central Rules came to be
di smi ssed. The respondent chall enged these orders of his
convi ction under the Arny Act as well as his dismssal under
the Rules by way of a wit petition before a |earned Single
Judge of the Calcutta Hi gh Court who, after hearing the
parties, noticed certain defects in the orders inpugned
before him hence, allowed the wit petition and issued the
foll owi ng directions:

The Chi ef Engineer, Project Sevak is directed to give
a personal hearing to the petition and after such hearing he
shal |l pass a fresh order either confirmng the earlier order
dated the 23rd Cctober, 1978, or passing such an order as he
may deemfit and proper. The fresh order nmust contain the
reasons. Simlarly |- direct the Director- Ceneral of Border
Roads to give a personal hearing to the petitioner in
connection wth  his post-confirmation petition and pass a
fresh ‘order either confirmng the earlier order dated the
23rd Mar'ch, 1979, or passing a fresh order as he may think
fit and proper. The fresh orders must contain the reasons.

Agai nst the said judgnent of the learned Single Judge,
none of the respondents before the | earned Single Judge, who

are now appellants before us, preferred any appeal. Hence,
the said order has beconme final so far as they are
concer ned. The respondent, however, not being satisfied,

preferred an appeal before the Division Bench of the said
H gh Court and the H.gh Court as per its inmpugned order
allowed the said appeal holding that the Court Martia

pr oceedi ngs as well as the disciplinary proceedi ngs
initiated by the appellants were vitiated by the fact that
the authorities had chosen to keep the respondent '\ under
suspensi on wi thout there being any reason therefor, and that
the respondent was taken into custody inmedi ately after the
pronouncenent of the sentence by the GCM without the said
order being confirned as required by the Arny Act. The
Di vi sion Bench al so found agai nst the disciplinary authority
for having passed the inmpugned order of dismssal” solely
based on the finding of the Court Martial proceedings which

accordi ng to the Division Bench, showed t hat the
disciplinary authority had a pre-determned mnd. It also
observed that the findings of the Court Martial proceedings
were not based on the material on record and amounted to a

perverse order. It is against this order of the Division
Bench dated 30.3.1994 that the appellants are before us in
this appeal. W have heard | earned counsel for the parties,

and perused the records. As noticed above, one of the
grounds relied upon by the Division Bench to pass the
i mpugned order was that the respondent was kept ' under
suspension by the disciplinary authority after the GCM
proceedings were over and while he was still in custody.
According to the Division Bench, this was contrary to  Rule
10 of the Central Rules inasmuch as certain condition
precedent required under the Rule was not existing when the
order of suspension was nmade. It seens that the Division
Bench was of the opinion that once a person is in custody
the question of keeping hi munder suspension does not ari se.
W do not agree with this opinion of the Division Bench
because the Division Bench failed to notice that the
respondent was due to be rel eased on 27.1.1977 after serving
the six months R 1. inmposed on him After his release in

the normal course, he was entitled to claimreinstatenent in
service unless departmental proceedings were initiated
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against himfor the m sconduct for which he was convi cted.
Therefore, the authority thought it necessary to keep the
respondent under suspension, hence, the orders under Rule 10
of the Central Rules were issued keeping the respondent
under suspensi on. Rule 10(1)(a) of the Central Rules
enpowers the appointing authority to place a CGovernnent
servant under suspension if an inquiry is either being
conducted against himor is contenplated against him In
the present case, a disciplinary authority had decided to
initiate the disciplinary proceedi ng agai nst the respondent
and pursuant to the said decision and in exercise of the
power vested in himby Rule 10(1)(a) of the Central Rules,
the respondent was kept under suspension. Therefore, the
concerned authority was well within its statutory power to
keep the respondent under suspension and, in our opinion

the Hi gh Court fell «in error.in finding fault with the said
decision on the ground that there was no need to keep the
respondent. under suspensi on when he i s undergoi ng a sentence
of inprisonnent. The next finding of the Division Bench
that the GCMerred in taking the respondent into custody
i medi ately after it inposed the sentence without the said
order of sentence being confirmed by the higher authority is

also contrary to the provisions of the Arny Act. Secti on
167 of the said Act ‘mandates that when a person is sentenced
by a Court Martial ~his sentence shall  be reckoned to

conmence on the day on which the original proceedings were
signed by the Presiding Oficer whether such sentence is
revised or not. In the instant case, the Court Martia

pronounced the sentence on 28.7.1976 and the respondent was
taken into custody on the sane day which was in accordance
with Section 167 of the Army Act. The Division Bench, in
our opinion, did not notice this provision of the Arny Act
when it found fault with the GCM fortaking the respondent
into custody before the sentence i nposed by it was confirned
by the confirmng authority.  The Division Bench al so found
fault with the order of dism ssal passed by the disciplinary
authority on the ground that the same was solely based on
the conviction suffered by the respondent in the / Court
Martial proceeding. The court in this regard held that the
di sciplinary authority had a pre-determned mnd when he
passed the order of dism ssal. Here again, in our opinion

the Division Bench did not take into consideration Rule 19
of the Central Rules which contenplates that if any penalty
is inposed on a Government servant on his conviction in a
crimnal charge, the disciplinary authority can make  such
order as it deens fit (disnmissal fromservice is one such
order contenpl ated under Rule 19) on initiating disciplinary
proceedings and after giving the delinquent (officer an
opportunity of nmaking a representation on the penalty
proposed to be inmposed. As a nmatter of fact, this type of
disciplinary procedure is contenplated in the Constitution
itself as could be seen in Article 311(2)(a). Rule 19 of
the Central Rules is in conformty with the above provisions
of the Constitution. This, as we see, is a summary
procedure provided to take disciplinary action against a
CGovernment servant who is already convicted in a crinmina

pr oceedi ng. The very foundation of inposing punishnent
under Rule 19 is that there should be a prior conviction on
a crimnal charge. Therefore, the question of having a

pre-determned mnd does not arise in such cases. All that
a disciplinary authority is expected to do under Rule 19 is
to be satisfied that the of ficer concerned has been
convicted of a crimnal charge and has been given a show
cause notice and reply to such show cause notice, if any,
should be properly considered before maki ng any order under
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this Rule. O course, it will have to bear in nmind the
gravity of the conviction suffered by the Governnent servant
in the crimnal proceedi ngs before passing any order under
Rule 19 to maintain the proportionality of punishment. In
the instant case, the disciplinary authority has foll owed
the procedure laid down in Rule 19, hence, we cannot agree
with the Division Bench that the said disciplinary authority
had any pre-determined nind when it passed the order of
di sm ssal . The Division Bench next cane to the conclusion
that the finding arrived at by the GCMis perverse. In
regard to this finding, this is what the court has observed
inits judgment:

It also appear to us that the decision arrived at by
the GC M was arrived at without consideration of evidence
and as such the sanme are perverse. There has been no proper
consideration of relevant facts and nmaterials and no
reasonabl e man acting bona . fide and with pr oper
consi deration could have cone to the inpugned finding,
rendering such -decision/conviction and all proceedings
subsequent thereto to be void ab initio.

A perusal of ‘the judgnment inmpugned clearly shows that
its finding that the decision of the GCCMwas arrived at
wi t hout consi deration of evidence is not factually supported
by any material and is only an ipse dixit of the court. The
Di vi si on Bench has not pointed out what is the evidence that
has not been considered by the GCM and how its findings are
perverse. In the absence of these basic facts, we are
unable to agree with the Division Bench that the findings of
the GCMon facts is either not based on material on record
or is perverse. Before concluding we nmust point out that
during the course of argunents, a doubt was raised as to the
mai ntai nability of the concurrent proceedings initiated
agai nst the respondent by the authorities. The respondent
in this case has been punished for the same m sconduct both
under the Arny Act as al so under the Central Rules. Hence,
a question arises whether this would tantanmunt to double
jeopardy and is in violation of Article 20 of t he
Constitution of India. Havi ng considered the argunents
addressed in this behalf, we are of the opinion that so far
as the concurrent proceedings initiated by the Organisation
against the respondent both under the Arny Act ~and the
Central Rules are concerned, they are -~unexceptionable.
These two proceedi ngs operate in two different fields though
the crime or the m sconduct mght arise out of the sane act.
The Court Martial proceedings deal with the penal aspect of
the m sconduct while the proceedi ngs under the Central Rul es
deal with the disciplinary aspect of the m sconduct. The
two proceedings do not overlap. As a matter “of  fact,
Notification No.SRO 329 dated 23.9.1960 issued under the
Central Rules and under sub-sections (1) and (4) of Section
4 of the Arny Act nmakes this position clear. By this
notification, the punishnents that could be neted out under
the Central Rules have been taken out of the purview of the
Court Martial proceedings under the Army Act. W further
find support for this view of ours in the judgment of this
Court in R Viswan & Os. v. Union of India & Ors. (AR
1983 SC 658). As noticed above, in view of the fact that
the appellants have not challenged the directions issued by
the learned Single Judge in the wit appeal, the sanme remain
undi sturbed by this judgrment while we allow this appeal and
qguash the judgnment of the Division Bench inmpugned before us.
No order as to costs.
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12
IN THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 821 COF 2000

Suresh and anr. Appel | ant

I Versus:
State of U. P.

W TH

CRI M NAL APPEAL NO 160 OF 2001

State of U P.

I Versus:
Pavitri Devi

JUDGMENT
THOVAS, J.

Section 34 of the Indian Penal Code is a very comonly
i nvoked provision in crimnal cases. Wth a pl ethora of
judicial decisions rendered on the subject the contours of
its anbit seemwell neigh delineated. Nonethel ess, when
these appeals were heard a two-judge Bench felt the need to
nmake a re-look at the provision as to whether and if so to
what extent it can be invoked as an aid in this case. Hence
these appeals were heard by a | arger Bench

In one of the appeals A-1 Suresh and his brother-in-law
A-2 Ranji are fighting their last chance to get extricated

Respondent

Appel | ant

Respondent
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fromthe death penalty inposed on them by a Sessions Court
whi ch was confirned by a Division Bench of the H gh Court.
In the other appeal Pavitri Devi, the wife of A-1 Suresh
(also sister of A-2 Ranji) is struggling to sustain the
acquittal secured by her fromthe H gh Court in reversal of
the conviction for nurder ordered by the Sessions Court wth
the aid of Section 34 | PC

On the night of 5.10.1996 when Ranmesh (brother of
appel l ant Suresh) and his wife and children went to bed as
usual they woul d have had no foreboding that it was going to
be the last night they were sleeping on this terrestria
terrain. But after they, in their sleep, crossed the
m dni ght |line and when the half crescent nobon appeared with
its waned gl ow above their house the night turned red by the
bl oodi est killing spree befallen the entire famly. The
notely popul ati on of that small- house were whacked to pieces
by arned assail ants, leaving none, but a single tiny tot,
alive. | The sole survivor of the gory carnage could have
seen what' happened inside his sweet hone only in the |ight
which itself turned carmine. He narrated the tale before
the Sessions Court with the visible scars of the wounds he
sust ai ned on his person.

That infant wtness (PW3 Jitendra) told the tria
court that he saw his uncle (A-1 Suresh) in the conmpany of
his brother-in-law (A-2 Ranji) actinglike denons, cutting
the sl eeping children with axe and chopper. He also said
that his aunt (A-3 Pavitri Devi) clutched the tuft of his
not hers hair and yelled |like a denmpness in thirst for the
bl ood of the entire famly.

Lalji (PW1), the uncle of the deceased Ranesh (who is
uncle of A-1 Suresh also) and Amar ~Si ngh-(PW2) a nei ghbour
gave evi dence supporting the version of PW3 Jitendra. But
the said two witnesses did not attribute any overt act to
Pavitri Devi except saying that she too was present near the
scene of occurrence. The house of the accused was situated
not far away fromthe scene of occurrence but across the
road whi ch abuts the house of the deceased.

The doctor (PW-C.M Tiwari) who conducted the autopsy
on the dead bodies of all the deceased described the
horrifying picture of the naul ed bodies. The youngest of
the victinse was a one year old child whose skull was cut
into two and the brain was torn asunder. The next was a
three year old male child who was killed w th his nheck axed
and the spinal cord, trachea and the |arynx were snipped.
The next in line was PW3 Jitendra - a seven year old child.
(His injuries can be separately stated). Hi s i mediate next
el der was Monisha a nine year old fermal e child, who too
was axed on the neck, mouth and chest with her spinal cord
cut into two.

The nother of those little children Ganga Devi was
inflicted with six injuries which resulted in her skul
bei ng broken into pieces. The |ast was Ramesh the bread
wi nner of the family, who was the father of the children.
Four wounds were inflicted on him Al of themwere on neck
and above that. The injuries on Ramesh, when put together
had neared just short of decapitation

PW3 Jitendra had three incised wounds on the scapul ar
regi on, but the doctor who attended on him (PW6 S.K Verna)
did not probe into the depth of one of them presumably
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because of the fear that he m ght require an i medi ate
surgical intervention. However, he was not destined to die
and hence the injuries inflicted on himdid not turn fatal.

The notive for the above dastardly nassacre was the
greed for a bit of land |lying adjacent to the house conpound
of the deceased which A-1 Suresh clainmed to be his. But
deceased Ramesh clung to that land and it resulted in
burgeoni ng aninosity in the mnd of Suresh which eventually
grew alarmingly wld.

The evidence of PW1 Lalji and PW2 Amar Singh was
consi dered by the Session Court in the |ight of various
contentions rai sed by the counsel for the accused. The
trial judge found the said evidence reliable. The D vision
Bench of the Hi gh Court considered the said evidence over
again and they did not see any reason to dissent fromthe
finding nade by the trial court.  The evidence of PWS3
Jitendra, 'the sole survivor of the carnage, was eval uated
with greater care as he was an infant of seven years.

Lear ned Judges of the Division Bench of the H gh Court
accepted the evidence of PW3 only to the extent it secured
corroboration fromthe testinony of PW.1 and 2.

Though M. 'K B. Sinha, |earned senior counsel nade an
endeavour to nmake some tears into the fabric of the
testinony of PW.1 and 2 he failed to satisfy us that there
is any infirmty in the findings recorded by the two courts
regarding the reliability of the evidence of those two
wi t nesses. As the | earned senior counsel found it difficult
to turn the table regarding the evidence agai nst the accused
which is formidable as well as trustworthy, he focussed on
two aspects. First is that acquittal of Pavitri Devi does
not warrant interference fromthis Court. Second is that
this is not a case belonging to the category which conpels
the court to award death penalty tothe two appellants,
Suresh and Ranji.

W will now deal with the role played by Pavitri Devi
to see whether the court can interferewith the acquitta
order passed in her favour by the H gh Court. PW3 said
that while he was sl eeping the bl ood gushed out of the
wounds sustai ned by his father reached his nouth and when he
woke up he saw the incident. According to him Pavitri Devi
caught hold his nothers hair and pulled it up, thereafter
she went outside and exhorted that everybody shoul d be
killed. But PW.1 and 2 did not support the aforesaid
version pertaining to Pavitri Devi. According to them when
they reached the scene of occurrence Pavitri Devi. was
standing in front of the house of the deceased while the
other two were inside the house engaged in the acts of
inflicting blows on the victins.

The position which prosecution succeeded in
establ i shing against A-3 Pavitri Devi is that she was al so
present at the scene of occurrence. Learned counsel for the
State contended that such presence was in furtherance of the
conmon intention of the three accused to conmit the murders
and hence she can as well be convicted for the nurders under
Section 302 IPCwith the aid of Section 34 IPC. M. KB
Si nha, |earned counsel contended that if Section 34 IPCis
to be invoked as against Pavitri Devi the prosecution should
have established that she had done sonme overt act in
furtherance of the conmon intention
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We heard argunents at length on the anbit of Section 34
| PC. W have to consider whether the accused who is sought
to be convicted with the aid of that Section, should have
done sone act, even assuming that the said accused al so
shared the common intention with the other accused.

Section 34 reads thus:
Acts done by several persons in furtherance

of common intention.- Wen a crimnal act
i s done by several persons in furtherance of
the common intention of all, each of such

persons is liable for that act in the same
manner as if it were done by himal one.

As the section speaks of doing a crimnal act by
several persons we have to | ook at Section 33 | PC which
defines the act.” As per it, the word act denotes as
wel |l a series of acts as a single act. This means a crimna
act can be a single act or it can be the congloneration of a
series of acts. How can a criminal act be done by severa
per sons?

In this context a reference to Section 35, 37 and 38 of
IPC, in juxtaposition with Section 34, is of advantage.
Those four provisions can be said to belong to one cognate
group wherein different positions when nore than one person
participating in the conm ssion of one criminal act are
adunbrated. Section 35 says that when an act is done by
several persons each of such persons who joins in the act
with nens rea is liable for the act in the sane manner as
if the act were done by himalone with that know edge or
intention. The section differs fromsection 34 only
regardi ng one postulate. 1In the place of conmon intention
of all such persons (in furtherance of which the crimnna
act is done), as is required in Section 34, it is enough
that each participant who joins others in doing the 'crimna
act, has the required nens rea.

Section 37 deals with the conmission of an offence by
means of several acts. The section renders any one who
intentionally cooperates in the conm ssion of that offence
by doi ng any one of those acts to be liable for that
of fence. Section 38 also shows another facet of one crimna
act being done by several persons w thout connecting the
comon bond i.e. in furtherance of the common intention of
all. In such a case they would be guilty of different
of fence or offences but not for the sane offence. Anpbng the
above four provisions the conmon denominator is the
participation of several persons (nore than one person) in
the commission of a crimnal act. The special feature of
Section 34 is only that such participation by severa
persons should be in furtherance of the comon intention
of all.

Hence, under Section 34 one crimnal act, conposed of
nore than one act, can be commtted by nore than one persons
and if such comrssion is in furtherance of the comon
intention of all of them each would be l|iable for the
crimnal act so conmmtted.

To understand the section better it is useful to recast
it inadifferent formby way of an illustration. This would
hi ghl'i ght the difference when several persons do not
participate in the crime coormitted by only one person even
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t hough there was conmon intention of all the severa
persons. Suppose a section was drafted like this: Wen a
crimnal act is done by one person in furtherance of the
conmon intention of several persons each of such severa
persons is liable for that act in the same manner as if it
were done by all such persons.

Qoviously Section 34 is not neant to cover a situation
which may fall within the fictitiously concocted section
caricatured above. In that concocted provision the co-
accused need not do anything because the act done by the
princi pal accused would nail the co-accused al so on the
ground that such act was done by that single person in
furtherance of the common intention of all the severa
persons. But Section 34 is intended to neet a situation
wherein all the co-accused have al so done something to
constitute the comm ssion of a crimnal act.

Even t he concept of presence of the co-accused at the

scene is not a necessary requirenent to attract Section 34,
e.g. the co-accused can remain a little away and supply
weapons to the participating accused either by throw ng or
by catapulting themso that the participating accused can
inflict injuries on'the targeted person. . Another
illustration, wth advancenent of el ectronic equi pnment can
be etched like this: One of such persons in furtherance of
the conmmon intention, overseeing the actions froma distance
t hrough bi nocul ars ‘can give instructions to the other
accused through nobil e phones as to how effectively the
conmon intention can be inplemented. W do not find any
reason why Section 34 cannot apply in the case of those two
persons indicated in the illustrations.

Thus to attract Section 34 1PC two postul ates are
i ndi spensable. (1) The crim nal act (consisting of a series
of acts) should have been done, not by one person, but nore
than one person. (2) Doing of every such individual act
cunul atively resulting in the commssion of crimnal offence
shoul d have been in furtherance of the comon intention of
all such persons.

Looking at the first postul ate pointed out above, the
accused who is to be fastened with liability on the strength
of Section 34 | PC should have done sonme act which has nexus
with the of fence. Such act need not be very substantial, it
is enough that the act is only for guardi ng the scene for
facilitating the crime. The act need not necessarily be
overt, even if it is only a covert act it is enough
provi ded such a covert act is proved to have been done by
the co-accused in furtherance of the comon intention. Even
an om ssion can, in certain circunstances, amount to an act.
This is the purport of Section 32 IPC. So the act nentioned
in Section 34 | PC need not be an overt act, even an illega
om ssion to do a certain act in a certain situation can
anount to an act, e.g. a co-accused, standing near the
victimface to face saw an arned assail ant nearing the
victim frombehind with a weapon to inflict a blow The co-
accused, who could have alerted the victimto nove away to
escape fromthe onslaught deliberately refrai ned from doing
so with the idea that the blow should fall on the victim
Such omi ssion can also be termed as an act in a given
situation. Hence an act, whether overt or covert, is
i ndi spensabl e to be done by a co-accused to be fastened with
the liability under the section. But if no such act is done
by a person, even if he has comon intention with the others
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for the acconplishnment of the crinme, Section 34 |PC cannot
be i nvoked for convicting that person. In other words, the
accused who only keeps the common intention in his mnd, but
does not do any act at the scene, cannot be convicted with
the aid of Section 34 | PC

There may be other provisions in the IPCIlike Section

120B or Section 109 which could be invoked then to catch
such non participating accused. Thus participation in the
crime in furtherance of the commn intention is sine qua non
for Section 34 | PC. Exhortation to other accused, even
guardi ng the scene etc. would ampunt to participation. O
course, when the allegation against an accused is that he
participated in the crine by oral exhortation or by guarding
the scene the court hasto evaluate the evidence very
carefully for decidi ng whether that person had really done
any such act.

A Division Bench of the Madras Hi gh Court has said as
early as in 1923 that evidence of sone distinct act by the
accused, which can be regarded as part of the crimnal act
in question, nust be requiredto justify the application of
Section 34 I PC. (vide Aydrooss vs. Enperor, AIR 1923 Madras
187) .

In Barendra Kumar Chosh vs. Enperor (AR 1925 PC 1)
the Judicial Commission after referring to the cognate
provi sions adverted to above, held thus:

Read together, these sections are
reasonably plain. S.34 deals with the doing
of separate acts, sinilar or diverse by
several persons; if all are done in
furtherance of a conmon intention, each
person is liable for the result of them all
as if he had done them hinself, for that
act and the act in the latter part of

the section nmust include the whole action
covered by a crimnal act in the first
part, because they refer to it.

W have come across the observations nmade by anot her
Judi ci al Comm ssion of the Privy Council of equal strength
i n Mahbub Shah vs. Enperor (AR 1945 PC 118). The
observation is that Section 34 | PC can be invoked if it is
shown that the criminal act was done by one of the accused
in furtherance of the common intention of all. On the fact
situation their Lordships did not have to consider the other
conponent of the Section. Hence the said observati on cannot
be understood to have obviated the necessity of proving that
the crimnal act was done by several persons whichiis a
conponent of Section 34 |PC.

In Pandurang vs. State of Hyderabad [ AR 1955 SC 216]
Vivian Bose J., speaking for a three-judge bench of this
Court focused on the second conponent in Section 34, |PC
i.e. in furtherance of the conmmon intention. There was no
need for the bench to consider about the acts comitted by
the accused charged, in order to ascertain whether all the
accused committed the crimnal act involved therein. In
ot her words the first postulate was not a question which
cane up for consideration in that case. Hence the said
decision, cited by both sides for supporting their
respective contentions is not of nmuch use in this case.
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M. Pranod Swarup, |earned counsel for the State
invited our attention to the decision of this Court in State
of U P. vs. Iftikhar Khan and ors. {1973 (1) SCC 512} in
which it is observed that to attract Section 34 IPCit is
not necessary that any overt act shoul d have been done by
the co-accused. In that case four accused persons were
convicted on a fact situation that two of themwere arned
with pistols and the other two were arned with lathis and
all the four together wal ked in a body towards the deceased
and after firing the pistols at the deceased all the four
together left the scene. The finding of fact in that case
was al so the same. When a plea was made on behal f of those
two persons who were arnmed with lathis that they did not do
any overt act, this Court made the above observation. From
the facts of that case it can be said that there was no act
on behal f of the two 1athi-holders although the deceased was
killed with pistols alone. The crimnal act in that case
was done by all the persons in furtherance of the conmpn
intention to finishthe deceased. Hence the observation nade
by Vaidialingam J., in the said case has to be understood
on the said peculiar facts.

It is difficult to conclude that a person, mnerely
because he was present at or near the scene, w thout doing
anything nore, wthout even carrying a weapon and w t hout
even marching along with the other assailants, could al so be
convicted with the aid of Section 34 I'PC for the offence
conmitted by the other accused. |In the present case, the
FIR shows that A-3 Pavitri Devi was standing on the road
when the incident happened. Either she would have reached
on the road hearing the sound of the commmtion because her
house is situated very close to the scene, or she would have
nerely foll owed her husband and brother out of curiosity
since they were going arnmed with axe and choppers during the
wee hours of the night. 1t is not a necessary concl usion
that she too woul d have acconpani edthe other accused in
furtherance of the common intention of all the three.

M. Pranod Swarup, |earned counsel for the State
contended that if she remained at the scene without sharing
the common intention she woul d have prevented the other two
accused from doing the ghastly acts because both of them
were her husband and brot her respectively. The inaction of
Pavitri Devi in doing so need not necessarily lead to the
concl usion that she shared a common intention w th others.
There is nothing to show that she had not earlier tried to
di ssuade her husband and brother fromrushing to attack the
deceased.

Thus we are unable to hold that Pavitri Devi shared
commn intention with the other accused and hence her
remai ni ng passively on the road is too insufficient for
reversing the order of acquittal passed by the High Court in
order to convict her with the aid of Section 34 | PC

M. K B. Sinha, |earned senior counsel nade an all out
effort to save the convicted appellants from death penalty.
The trial court and the Hi gh Court have given very cogent
reasons and quite el aborately for choosing the extrene
penalty. Knowing fully well that death penalty is now
restricted to the rarest of rare cases in which the |esser
alternative is unquestionably forecl osed as held by the
Constitution Bench in Bachan Singh vs. State of Punjab {1980
(2) SCC 684} we could not persuade ourselves in holding that
the acts conmitted by A-1 Suresh and A-2 Ranji shoul d be
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pul | ed out of the contours of the extrenely limted sphere.
M. K B. Sinha cited a nunber of decisions including Panchh
and ors. vs. State of U P. {1998 (7) SCC 177} in an
endeavour to show that this Court had chosen to give the
alternative sentence in spite of the ferocity of the acts
perpetrated and a nunber of victins involved. None of such
cases is conparable with the facts in this case. Even after
best owi ng our anxi ous consi derati on we cannot persuade
ourselves to hold that this is not a rarest of rare cases in
which the lesser alternative is unquestionably forecl osed.

Accordingly we dismss both the appeals.

New Del hi ;

March 2, 2001
1
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454- DB of 1985.

These appell ants were accused nos. 1 to 6 before the
Sessions Court. A-1is the father of A-2. A-3 is the father of
A-4 to A-6. A-1 and A-3 are brothers by birth.

The prosecution case as unfolded by PW7 at the trial is
that on 11.2.1985 the deceased Daya Nand and PW 7 Hoshi ar Singh
had started fromtheir village in order to reach Bhiwani to
attend court hearing in the appeal. Wen they were at the
outskirts of the village, the six accused energed from behind
stones. Randhir (A-2) and Kartar (A-5) were arnmed with pharsis
and rest of themwith lathis. They surrounded the deceased and
PW 7 saying In Ko Aaj Yahin zamn dai do aur khata kar do.
Looki ng to the danger, the deceased and PW7 ran into the nearhby
house of Nanak, the door of which was open. The accused chased
them PW7 ran ahead deeper into the house and reached a point
where there is a Neemtree and which is at higher level. He
| ooked back and saw Daya Nand had scaled a dauli (a small wall)
He was overtaken by Randhir who had al so junped over the dauli
Randhi r gave a pharsi blowon Daya Nand. At that stage, accused
Partap reached there and he al'so gave three lathi blows to Daya
Nand in the back. Sohan, Ramanand and Rajinder also arrived
there and each of them gave one lathi blow to Daya Nand. Suner,
son of Nanak, the owner of the house having come out of the house
al so saw this occurrence. After dealing with Daya Nand, the
accused proceeded to chase PW7 but he ran away to his house.
After reaching home, he narrated, as to what happened, to his
br ot her Dani Ram and cousin Tara Chand who were sitting at the
entrance of the house and brought themto the spot of occurrence.
They found Daya Nand |ying unconscious and theaccused had run
away. They took Daya Nand to his house.” Fromthere, they
brought himto Prinmary Health Centre at CGopi at about 8.00 or
8.15 A M

According to PW1, Dr. Dilbagh Singh, |Incharge of the Gop
Primary Health Centre, Daya Nand was brought to hospital at 8.30
A M His condition was serious as he was having multiple
injuries; after giving enmergency treatnent, referred himto
General Hospital, Bhiwani giving a ruga to Police Station
Badhr a.

PW2, Dr. RN Swani, attended Daya Nand at Genera
Hospital, Bhiwani. He sent ruga at 10.10 A M to the Incharge,
Pol i ce Post, General Hospital, Bhiwani and proceeded with nmedica
exam nation. He found 12 injuries on Daya Nand. |n response to
the ruga sent by PW?2, Sub-Inspector, Udey Chand (PW9),

I ncharge, Police Post, Ceneral Hospital, Bhiwani reached the
emergency ward at 10.20 A M to find out if Daya Nand was in a
fit condition to nake statenment. The doctor gave opinion that
Daya Nand was unfit to nake a statenment. PW9 has stated that a
man who was present by the side of Daya Nand told himthat PW7
had gone to bring nedicine. PW9, Udey Chand could neet PW7 at
about 12.15 P.M and recorded his statenent as per Ex. PK/ 1 which
constituted F.I1.R in the case. Wth his endorsenment PK/2, PW9
gave ruga Ex. P.C. along with his application nade to the doctor
and copy of ML.R with a direction to carry to the Police
Station Badhra for the registration of the case.

Daya Nand died at 12.10 AM on 12.2.1985. PW2, Dr. Cupta
intimated this fact to the Incharge, Police Post of the Hospital,
Bhi wani . The dead body was subjected to post-nortem exam nation
by Dr. R G Jindal (PW4). The accused Randhir surrendered to
the court on 14.2.1985. The remaining accused were al so arrested
on 15.2.1985. Thereafter recoveries were nmade at the instance of
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the accused as per the details given in the judgnment of the
Sessi ons Judge in paragraphs 20-27.

In support of the case, the prosecution exami ned 12
wi t nesses including PM6 Amir Chand, Draftsman and PW10 Deep
Chand, the Headmaster of Government Hi gh School, Dal awas.

The | earned Sessi ons Judge relying on the evidence of sole
eyewi tness PW7 Hoshiar Singh convicted all the accused for the
of fences under Sections 148 and 302 read with Section 149 of |PC.

It is unfortunate that the approach and appreciation
adopted by the Sessions Court was mani festly erroneous and
contrary to the well-settled principles of law. It may be said
that the approach of the | earned Sessions Judge has been one-
sided. Lapses, omissions and contradictions in the prosecution
case were either condoned or lightly brushed aside or were
supported w thout any justification against the probabilities
appearing /in the case which is clearly denonstrated hereinbel ow.
It should be renmenbered that PW7 Hoshiar Singh is the cousin
of the deceased Daya Nand.  Adnittedly, there was civi
litigation between the accused on the one side and deceased Daya
Nand and hinself and others on the other side. The alleged
notive for the commi'ssion of offence is the very civi
litigation. The suit for permanent injunction in respect of |and
in dispute was filed on 11.3.1982 by accused Sohan in which
tenmporary injunction order was granted agai nst the deceased and
PW 7 and others which was confirmed | ater after hearing both the
parties. Thereafter the suit itself was decreed on 20.12.1983.
The deceased Daya Nand and PW7 had filed appeal against the
decree in the Court of Addl. District Judge, Bhiwani on
23.1.1984. Pw 7 had however adm tted that accused Sohan was in
excl usi ve possession of the said |land. These facts are
establ i shed by docurments Ex. DA/1 to DA/10. PWZ7 in the F.I.R
as well as before the curt had clained that civil suit with
regard to the joint land was instituted by himand Daya Nand
agai nst ot her co-sharers Sohan and others and that the sane was
di smissed. This was incorrect and belied by Ex. DAV1 to DA/ 10.
When it was pointed out that PW7 was not trustworthy as he had
made fal se statenment against the records being hinself party to
the proceedings, the | earned Sessions Judge in para 35 of the
judgrment, dealing with the sane has stated thus : -

The criticismis factually correct but it does
not nake any dent in the prosecution case.
Hoshiar Singh is an illiterate witness and is
not expected to know t he background detail s of
litigation. Suffice it to say that it is a
conmon case of the parties that there was
litigation over the land. |n other words,
there was bad bl ood between themand that is
enough for our purpose.

According to the | earned Sessions Judge, it was enough for

the purpose of establishing notive of the accused to commt the
crinme but failed to objectively consider why it was not enough to
di sbelieve the evidence of PW7 in view of the fact that he was
both interested and partisan that too in the absence of any
corroborati on.

As to the contention that PW7, Hoshiar Singh, was nost

unlikely to acconpany the deceased to Bhiwani on the date of
occurrence on the ground that |ooking to Ex. DA/5 to DA/ 10, the
order passed in the appeal, the presence of PW7 was not there
and in the appeal his presence was not required on 11.2.1985, the
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| ear ned Sessions Judge observed that there was no bar for PW7
fromattending the court and that he was illiterate person and
did not know what proceedings were to take place. That |earned
Sessi ons Judge added on his own Even otherw se al so, the

parties do attend even on dates which are not for fina

hearing. On behalf of the accused, efforts were made to show
that neither the deceased Daya Nand nor PW?7 Hoshiar Singh on the
date of occurrence at the tine nentioned were going fromtheir
village to Bhiwani, referring to various circumnstances, one of
the circunstance being neither any noney nor any docunents were
recovered fromthe dead body of Daya Nand. The |earned Sessions
Judge has strongly observed thus : -

It is not disputed that injured Daya Nand was
first carried hone. |If he had any docunents or
noney on his person, the sane night have been
renoved by the nenbers of his family. There
was no point in sending a dying nan to the
Hospital w th noney or docunents in his pocket.
The w ser' _course woul d be to renmove them

The case of the accused that it was a blind nurder, nust
have taken place at night tine was brushed asi de w thout any
deeper consideration

When it was found that there was conflict in the evidence

of PW 6 & 7, the | earned Sessions Judge preferred to believe PW
7, a partisan, rather than the PW6, the Draftsnman, a CGovernment
servant. The | earned Sessions Judge has dubbed himas a di shonest
witness. |If that be so, we fail to understand as to why the
prosecution did not treat himas hostile.

When the contradiction in the evidence of PW11 Sub

| nspector Krishan Lal was pointed out with reference to sending
of ruga of the doctor along with-the ML.R, the | earned Sessions
Judge has stated thus: -

Thi s discrepancy is there, but it is wholly
imuaterial. |t appears that the nenory of the
S.I. was failing himon this point.

Simlarly when it was contended that there was delay in the
F.1.R, the learned Sessions Judge has stated that Daya Nand was
in a serious condition; everybody including PW7 were interested
to save life of the deceased although the Sub | nspector of Police
went to hospital at 10.20 AM he could not nmeet PW7 till 12.20.
It is stated that PW7 had gone to buy medici nes and as such he
was not available. The presence of PW7 in the hospital was not
spoken to by the doctor on duty and even his name was not
nentioned as a person acconpanying the deceased to the hospital.
Wth all this, the | earned Sessions Judge says that the delay in
F.1.R is never vital per se when the evidence otherw se inspires
confidence. It is strange as to how such evidence of PW7 al one
wi t hout any corroboration could be said to inspire confidence.

Agai n when contradiction in the statenent of ASI Kaura Ram
was shown with regard to | eaving police station for starting
i nvestigation, the | earned Sessions Judge has stated thus:-

Surely, the statenent of A S.1. Kaura Ram does
not tally with the record. But for whatever
reason this lacuna may be, it does not go to
the root of the matter even if we exclude the
presence of Kaura Ram fromthe scene on
11.2.1985, the prosecution case will remain
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unaf f ect ed.

The | earned Sessi ons Judge di d not appreciate the evidence
objectively. He failed to see that all the nale nenbers 3of the
two famlies of the accused were involved because of ennity on
account of |and dispute. The evidence of PW7, the sole eye-
wi tness without any corroborati on ought to have been scrutinized
with great caution who has given the graphic details as to the
i njuries caused by each accused when he hinself was frightened
and was runni ng away.

The trial court partly believed the recovery of weapons and
clothes but the Hi gh Court totally disbelieved the recovery.
This was al so strong circunstance agai nst the prosecution

Reacting to the submission that non-exam nation of another
eye-w tness Sunmer the | earned Sessions Judge has stated thus :-

But Suner ‘was gi ven-up as havi ng been won over
by the accused. And the phenonenon of such

Wi nni ng over i-s not unknown to the courts. In
any event, Sunmers non-examni nation does not
wash away the renai ni ng evidence.

Thi s approach of the | earned Sessions Judge is unusual and
strange. The |earned Sessions Judge failed to objectively assess
and anal yse the evidence and circunmstances consistent with
crystalised judicial view and that it was unsafe to act on the
sol e evidence of PW7 .in the circunstances.

An accused is presuned to be innocent until he is found
guilty. The burden of proof, that he is guilty, is on the
prosecution and that the prosecution has to establish its case
beyond all reasonabl e doubts. In other words, the innocence of
an accused can be dispelled by the prosecution only on
establishing his guilt beyond all reasonable doubts on the basis
of evidence. In this case, if only the Sessions Judge had
rem nded hinself of the above-nmentioned basic or fundanenta
principles of crimnal jurisprudence, direction of his approach
and course of his appreciation of evidence would have been
di fferent and thereby perversity in appreciation of evidence
coul d have been avoi ded.

It is equally unfortunate that the Hi gh court did not
seriously and objectively re-appreciate the evidence placed on
record as the first appellate court, but has sinply appended its
seal of approval to the judgment of the Sessions court. Wen it
was pointed out that PW7 was not a truthful wtness inasnuch as
he gave false statenent with regard to the very litigation
bet ween the parties, the High Court observed that whatever may be
the situation that a case was fixed in the appeal on 11.2.1985
and to attend the proceedings in the appellate court, someone had
to go to the court. W fail to understand as to how soneone had
to essentially go to attend the court in appeal. The H gh Court
proceeded to say that PW7 had no reason to falsely inplicate the
accused 4 to 6 unless they were there. The observation of the
Hi gh Court is that :-

The manner in which Daya Nand deceased and
Hoshi ar Singh PW7 were chased al so shows that
the accused were sufficient in nunber. The
nunber and type of injuries on the dead body
of Daya Nand deceased al so suggests that the
nunber of assailants was quite big. These

ci rcunst ances | end assurance to the truthful
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nature of this version.

We are unable to understand as to how chasi ng deceased Daya
Nand and PW7 showed that the accused were sufficient in nunbers
and simlarly how the nunber and types of injuries on the
deceased suggested that the nunber of assailants was quite big.
If this is accepted, the nunber of accused could be nore than
six. Commenting on the non-exam nation of another eye-w tness
Suner, the High Court has stated thus :-

As the land di spute between Daya Nand and his
col lateral on the one side and Sohan La

accused on the other had resulted into this

i ncident, Sumer, his father and other people in
the village may not have liked siding with
anybody. These days it is comonly seen that
in such disputes, people nornally abstain
thenselves frominvolving into the affairs of
ot hers by taking stand in favour or agai nst any
of the parties.

In the absence of any explanation by the prosecution as to
the non-exam nation of the Suner, this sort of conjecture by the
H gh Court was neither warranted nor sustainable. The H gh Court
has made further guess work by stating that:-

There may be ot her reasons for Sunmer to stay
away fromthe wi tness box which may not be
envi saged by us.

In regard to non-exaninati on of ‘Dani Ram the brother of
PW 7 and Tara Chand, the cousin of PW7, the H gh Court has
stated that their appearance or non-appearance coul d hardly
i nprove matters in favour of the accused.

It was pointed out that when Daya Nand was taken to Bhiwan
hospital, Tara Chand was with himat the tinme of hi's nedica
exam nation and if PW7 was with the deceased at that tinme, his
presence woul d have been recorded by the doctor. The doctor
stated that Tara Chand was there. PWZ7 hinmself had stated that
Tara Chand had acconpani ed hi m when he took Daya Nand, the
deceased, to the hospital. This was another reason why Tara
Chand shoul d have been exam ned. Non-nentioning the nanme of PW?7
as acconpanyi ng the deceased to the hospital al so raises the
doubt as to his presence in the hospital.

The High Court has disbelieved the recovery of the clothes
and weapons of the offences. Wth all this, the H gh Court
affirms the judgnent of conviction of the Sessions Court acting
on the evidence of PW7 al one.

W may add that the prosecution case entirely rested on the
sol e evidence of PW7, who was not only interested being the
cousi n of the deceased and was ininmcal too to the accused in
view of the civil litigation referred to above. It was unsafe to
act on his evidence wi thout any corroboration. Although there
were material wtnesses available to corroborate, their non-
exam nati on or w thhol ding their evidence was a serious lacuna in
the prosecution case. Non-exam nation of another eye-w tness,
Sunmer, whose nane was nentioned in the FIR and who had wi tnessed
the occurrence according to PW7, was also fatal. PWZ7 stated
that he himself, his brother Dani Ram and his cousin Tara Chand
went to the place of occurrence and |lifted Daya Nand to his house
and their clothes got bloodstained. The bl oodstained clothes
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were neither produced nor seized. Failure to do so raises a
serious doubt as to the version of PW7. Dani Ram and Tara Chand
were al so not exam ned. PW7 stated that inmmediately after the
occurrence he ran towards his house; in front of his house Dani
Ram and Tara Chand were sitting, he informed them and narrated
about the incident and thereafter all three of themwent to the
pl ace of occurrence and brought the deceased Daya Nand to his
house. If only Dani Ram and Tara Chand were exam ned they woul d
have corroborated the evidence of PW7. This again shakes the
prosecution case. The Hi gh Court disbelieved the recovery of
both weapons and clothes. 1In all cases recovery by itself my
not be material. But in this case in the absence of
corroboration to the evidence of PW7, the recovery aspect
assuned inportance. The civil litigation was started in 1982;
the suit was decreed infavour of Sohan, accused no. 1 in 1993;
the appeal filed by the deceased and PW7 was pending on the date
of occurrence; there was no i nmedi ate provocation or cause for
committing the offence on 11.2.1985.

The credibility of PW7 and truthful ness of his evidence in
the circunstances needed to be scrutinized with great care and
caution. Hi s evidence does not inspire confidence for the
reasons that (a) though he was a party to the civil suit as a
def endant along with deceased Daya Nand, he falsely stated that
it was deceased Daya Nand who filed the suit, when as a matter of
fact it was the accused no. 1 Sohan, who had filed the suit. (b)
He had made a wong statement as to the possession of the
di sputed | and but he was forced to admt the possession of
accused Sohan in the cross-exanmination. (c) He stated, Wen the
Draftsman cane to the spot | was not there. PW®6, the
draftsman clearly stated in his evidence that he prepared the
site plan Exh. PN on the pointing out of PW7 and Sumer (not
exam ned by the prosecution). (d) He stated, W had picked up
Daya Nand fromthe spot on our hands.~ Qur cl othes had got bl ood
stained in this process. He further stated, | had not shown ny
bl ood stained clothes to the police. 1 had changed ny cl ot hes
bef ore | eavi ng for Bhiwani

In the light of what is stated above, after deeper
consi deration, detailed exam nation of evidence and probabilities
of the case, in the light of the argunents advanced by the
| ear ned counsel on either side, we have no hesitation in hol ding
that the Sessions Court as well as the H gh Court have
concurrently and manifestly erred in convicting and sentenci ng
the accused. 1In a case like this it is our duty to interfere
with the inmpugned judgment and order to do substantial justice.

Under these circumstances and in view of ‘the discussion
made above, we have no hesitation in holding that the prosecution
has failed to establish the guilt of the accused beyond
reasonabl e doubt. Hence we set aside the judgment and order of
the Sessions Court as affirmed by the H gh Court. Accordingly,
these appeals are allowed and the accused are acquitted and their
bail bonds shall stand di scharged.

( SHI VARAJ V. PATIL)

New Del hi
Dat ed: 02.03. 2001
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