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PETI TI ONER
R C.SAH & ORS., C M BAHUGUNA & ANR

Vs.

RESPONDENT:
UNTON OF INDIA & ORS., UNTION OF I NDI A & CRS

DATE OF JUDGVENT: 10/ 11/ 1998

BENCH
S. SAGH R AHVAD. AND K. VENKATASWAM .,

DER:- - - - -

Wit Petition (c) No.211/97 under Article 32 of t he
Constitution of India has been filed with a prayer to issue
a wit of mandanus to the respondents 1 and 2 to inplenent
the judgnent of this court dated January 19, 1995 in Ravi
Paul and Ors. vs./ Union of India and O's.. [(1995) 3 SCC
300] and also the Order dated July 18, 1995 of this Court in
RC Sahi & Os. 'vs. Union of India & Os.- and for other
consequential reliefs as well.

It is the case of the petitioners that this Court in
R C. SAH 'S case had expressly directed the first respondent
to revise the seniority list, if necessary, —after  hearing
the officers concerned, in accordance with law. The first
respondent, according to the petitioners, purporting to
implement the order of this Court” in Sahi’s case, had
prepared a seniority list ignoring the relevant provisions
of law which had affected their seniority. It is to be
noted, the petitioner were also parties in Sahi’'s case.

Though the issue lies in a_ narrow -conpass, W de
rangi ng argunents were addressed by the | earned counsel in
this case.

The short question that arises for consideration is whether
Respondents 1 and 2 are justified in taking.into-account the
past services of the private respondents in the Army for the
purpose of fixing seniority between the petitioners - direct
- recruits and the respondent s- Ener gency Conmi ssi oned
officers (for short 'ECGCs').

At this stage, a brief recount of the facts relating to the
issue is necessary. The Central Reserve Police Force (for
short "CRPF'), with which we are now concerned, canme into
exi stence under the Central reserve Police Force Act, 1949.
The CRPF Rules were framed in the year 1955 to deal wth

various matters. Rule 105 related to appointnent and
promoti on of superior officers. By Notification No.
F/2/4/67.P-11 dated May 11, 1967 issued by Mnistry of Home

Affairs, an anendment to Rule 105 was introduced by adding
Cl ause (iv-A to Rule 105. By the said anmendment,
appoi nt nent of energency Commi ssioned Oficers (EC3s) and
Short-Service Conmissioned Oficers of the Arned forces of
the Uni on was introduced as one of the nodes of recruitnment.
Si nce then, dispute between the direct-recruits and the ECOs
started in the matter of seniority and the consequentia
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pronoti ons.

Initially, respondents 1 and 2 did not admt that
the ECOs woul d come under the category of Arny Oficers.
Later on, it was conceded that they would come under the
category of Arnmy Oficers.

When the past service in the Arnmy by the ECOs was
ignhored in the matter of seniority and pronotion, they noved
the Delhi Hgh Court for necessary directions to the
respondents 1 and 2 to include their past Arny service for
the purpose of seniority and consequential pronotion. The
Del hi H gh Court by its decision dated Septenber 2, 1985 in
C.W No. 44/85 accepted the claimof the ECOs. Inter alia,
the issue relating to the application of Emer gency
Conmmi ssi oned Oficers and Short - Service Conmmi ssi oned
Oficers (Reservation and Vacanci es) Rules, 1967 (for short
1967 Rules’) was also considered by the Del hi H gh Court.
The | earned Judges categorically held as follows: -

"However, we think that these reservation Rul es have
no application to the case of petitioners (ECGOs).
The reason for ~this is that the petitioners have
been treated as a separate source of recruitnent for
the Central Reserve Police Force, 1955 after their
amendnment.. No question of -reservation as such is
i nvol ved in the recruitnent of the petitioners. Once
they are recruited, the next question is t he
seniority and pay they have to enjoy in the service
after recruitnment.”

The above judgnent of the Del hi Hi gh Court” was challenged
before this Court in S.L.P. (C Nos. 1390/85 and 16911/ 85.
This Court by a reasoned order dated January 21, 1986
dism ssed the S.L.Ps upholding the judgment of the Delhi
H gh Court. No doubt, a three Judge Bench of this Court in
Ravi Paul’s case and observed that the judgnent of 'the Del hi
H gh Court, as affirned by this Court, had not |aid down the
correct law insofar as it held that Rule 8 of 1955 CRPF Rul e
enabl ed the ECOs to add their past Arny services for the
purposes of seniority in the CRPF. Only to that extent it
can be taken that the judgnment of the Delhi H gh Court, as
affirmed by this Court, was not accepted. However, this
Court in Ravi Paul’s case held t hat t he Executive
Instructions issued on 5.7.72 enabled the ECOs to add their
past Arny service in the Service of CRPF.

As a result of the judgment dated 2.9.85 of the Del hi”/ Hi gh
Court in C.WNo. 44/85, UB. S Teotia & Os. vs, UOI.
& Os., as confirmed by this Court on 21.1.86 as many as 37
direct-recruits, who were holding the posts of Conmandant,
were reverted. Aggrieved by that, the direct-recruits noved
the High Court for recalling the earlier judgnment in. C. W
No. 44/85 (Teotia's case), Iinasmuch as those direct
recruits were not parties and the ratio laid down in the
judgrment giving benefit of past Arnmy service, prejudicially
affected their interests. The Delhi H gh Court disnissed
the petition of the direct-recruits. Thereafter, the Union
of India and the direct-recruits noved this Court. In Cvi

Appeal Nos. 1909-1911/89. [vide U Ol & Os. VS. N. S
Sekhawat & Ors.] this Court considered the grievances of the
direct-recruits. Even at that tinme, this Court had observed
that the dispute between the direct-recruits and the ECCs
over the question of seniority and been going on for a |ong
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time and al so noticed that the parties desired to settle the
di spute amcable and for that purpose granted adjournnents.
After appreciating the terms of settlenment given separately
by the Union of India, direct-recruits and the ECGOs, this
Court by its order dated 14.3.89 protected the interests of
direct-recruits by directing the Union Governnent to create
37 supernunerary posts. It nust be noted that the right of
addi ng past Arny service of the ECOs was not disturbed.

In the light of the judgnent of this Court in Givi
Appeal Nos. 1909-1911/89, the Union of India carried out the
directions given therein

Anot her set of direct-recruits of different year noved this
Court by filing WP.(C No. 1177/89 under Article 32 of the
Constitution of India stating that they were not parties to
the earlier decision of this Court and, therefore, the

decision of this® Court in C W No. 1909- 1911/ 89
prejudicially affected their _interests. This Court again
consi dered the issue and by decision dated July 18, 1995
directed the Uni on of India = to create necessary
supernumerary posts to saf equard t he i nterests of
direct-recruits. It is again to be noted that the question
of addi ng past Arny service in the case of ECOs was not
raised and that nmatter was taken as concluded. Whi l e

di sposing of the wit petition, this  Court observed as
fol l ows: -

"W nmeke it clear that any further pronotion from
amongst the two categories shall - be made in
accordance with lTaw If it is necessary to revise
the seniority list, the Govt. of India shall do the
same after hearing the officers concerned and in
accordance with | aw "

It is under these circunstances, the seniority /|ist was
revi sed by the Respondents 1 and 2. Aggrieved by that again
the direct-recruits have noved this Court by filing Wit
Petition (c) No. 211/97 besides |I. A No.4 in Wit Petition
(c) No. 1177/89 for the relief already noticed.

The argurments of Dr. Rajeev Dhawan, |earned senior counse
for the petitioners, is that the Rules franed under  Article
309 of the Constitution of India in the year 1967 do apply

to the facts of the case and the seniority as well as
promotion to the respondents rmust be made with reference to
those Rules. The finalisation of inmpugned seniority |list,

according to the |l|earned senior counsel, by referring to
Executive Instructions issued on 5.7.72 is contrary to
wel |l -settled principles that the Executive Instructions
cannot supersede the Rules franmed under Article 309 of the
Constitution of India.

Though Dr. Rajeev Dhawan, |earned senior counse
initially resisted the contention advanced on behal f of the
respondents that 1967 Rules will have no application to the

facts of the case, wultimately he has to give up that
argunent and in our viewrightly, in view of the fact that
those Rules were intended to be applied in central G vi
Services. W have earlier noticed the observations of the
Del hi Hi gh Court on this very issue and the conclusion
reached by it. W are in agreenment with those observations.

The result is that the only issue to be decided is
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whet her the application of Executive Instructions issued on
5.7.72 for fixing the seniority between the direct recruits
and ECOs is pernissible or not.

In Ravi Paul’'s case, the Executive Instructions of
5.7.72 cane up for consideration, while considering a case
under Border Security Force Rules 1969. This Court in that
case observed as foll ows:

"22. It would thus appear that Rule 8(b)(i) of the
CRPF Rules only governs the seniority as between
Army Oficers inter se, Ar nry Oficers and
re-enmployed Arny Oficers inter se, Indian Police
Service Oficers inter se, and non-Arnmy and Arny
Oficers of equi val ent r ank i nter se. The
expression 'rank’ inthis rule means the rank in
CRPF. There is nothing in Rule 8(b) to indicate
that the earlier Arny service of an Arnmy Officer or
a re-enployed Arny Oficer is to be counted for the
purpose of seniorityin CRPF. Since Rule 8(b) (i)
is_ silent in this regard executive instructions can
be i ssued by the Central Governnent for the purpose
of giving benefit of Arny service to Arny Oficers
or re-enployed Arny Oficers. Wth that end in view
the Government of India, it /its letter dat ed
5.7.1972 addressed to the Director CGeneral BSF and
CRPF as well 'as IG (ITBP) _and Secretary (Home),

Arunachal 'Pradesh Administration, has laid down
certain principles for the purpose of fixation of
seniority of . ex-ECOs  appointed in the BSF, CRPF

| TBP and Assam Rifles.” The said principles were,

however, appl i cabl e only to ex-EC0s who were
absor bed/ appointed in these forces during the period
1967 to 1970."

(Enphasi s suppl i ed)

In view of the above observations, it is clear that
in the absence of a provision to give benefit of the past
service in Arny service to the ECOs inthe mmin rule, the
Executive Instructions are permssible and the Executive
Instructions dated 5.7.72 were issued to achieve that
object. Dr. Raj eev Dhawan, |earned counsel, could not
seriously contend that if the Executive Instructions  of
5.7.72 are to be applied and the past Arny service of the
ECOs is added, the private respondents will be senior to the
petitioners. It is the specific case of the respondents 1
and 2 that the inpugned seniority list was prepared on the
basis of the Executive Instructions dated 5.7.72. Therefore,
there is no roomfor doubt that the seniority Llist now
prepared by the respondents 1 and 2 is quite in accordance
with [aw and in conmpliance with the directions of this Court
in Sahi’s case.

Bef ore concluding, we may also point out that the
petitioners before filing wit Petition (c) No.211/97
sought for a review of the judgnment in R C. Sahi’s case but
withdrew the same. Similarly, they filed a petition for
contenpt on the ground that this Court’s order was not
i mpl enent ed and subsequently w t hdrew t he sane. They have
also filed I.A No. 4 for clarification besides filing
this Wit Petition for inplenentation of the order of this
Court in Sahi’s case.

As noticed wearlier, the petitioners could not
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establish that 1967 Rules are applicable to the private
respondents and that Executive Instructions dated 5.7.1972
will not apply to the respondents. W do not think that the
petitioners have made out any case for making the rule
absolute nor for any clarification of the Oder of this
Court in Sahi’s case.

Before parting with this case in order to do
conplete justice and having regard to precedents in the
earlier connected disposed of matters, we nake the foll ow ng
di rections.

There are two petitioners in WP. (C No. 211/97

Qut of these two, it is stated that one has already retired
from the service. In the light of the interimorders dated
19.1.98 and 27.1.98, the first petitioner (C. M Bahugunha)
is still in service in the pronoted post. In the
ci rcunstances, we are of the view that, notw thstanding the
dismssal ~ of “the Wit Petition, the petitioner, viz. CM
Bahuguna, who is still in service in the pronoted post,
should be allowed to continue in the said pronoted post, if
necessary, by creating a supernunerary post. However, we
make it clear that all further pronotions shall be made in
the light of this Oder.

The Wit Petition (C No.211/97 fails and is
accordingly dismissed. I.A No.4 will also stand dism ssed.
There will no order as to costs.




