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PETI TI ONER
MAHENDRA PRATAP SI NGH

Vs.

RESPONDENT:
SARJU SI NGH & ANR.

DATE OF JUDGVENT:
20/ 11/ 1967

BENCH

H DAYATULLAH, M
BENCH

H DAYATULLAH, M
VAI DYl ALI NGAM C. A

Cl TATI ON
1968 AIR 707 1968 SCR (2) 287
Cl TATOR '| NFO :
R 1973 SC1274 (17)
RF 1973 SC2145 (4, 8)
R 1975 SC 580 (4)
ACT:

Code of Criminal Procedure (Act 5 of 1898), s. 439--Sessions
Court acquits-Revision--Power of H-gh Court.

HEADNOTE:

In arevision filed by a private party, the Hi gh Court
in its powers under s. 439, Code of ~Crimnal Procedure
directed the retrial of the appellant, who had been
acquitted by the Sessions Judge. 1n doing so. the High
Court, went into the evidence very mnutely, questioned

every finding of the Sessions Judge, gave its own
interpretation of the evidence de novo.

HELD: In setting aside an acquittal —in a revision and
ordering a retrial, there nust exist a manifest -illegality
in the judgnent of acquittal or a gross mscarriage of
justice. An interference in revision with an order of

acquittal can only take place, if there is a glaring defect
of procedure such as that the Court has no jurisdiction to
court had shut out sone nmaterial evidence which was
admi ssi bl e or attenpt to take into account evidence which
was not adm ssible or had overlooked some evi dence.
Al though the list given is not exhaustive of all  the
circunstances in which the High Court may interfere with an
an, acuital in revision it is obvious that the defect in the
j udgrment under revision must be anal ogous to those actually
i ndicated by this Court. [290 A D -E]

D. Stephens v. Nosibolla, [1951] S.C R 284, Logendranath
Jha and others v. Shri Polailal Biswas, [1951] S.C.R 676
and K. Chi nnaswany Reddy v. State of Andhra Pradesh, [1963]
3 S.C R 412, followed.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 23 of
1965.

Appeal by special |eave fromthe judgnment and order dated
July 17, 1964- of the Patna High Court in Crimnal Revision
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No. 597 of 1963.
Nur - ud-di n Ahned and D. Goburdhan, for the appellant.
R C. Prasad. for respondent No. 1.
The Judgnent of the Court was delivered by

Hi dayatul | ah, J. This is an appeal against t he
judgrment. July 17, 1963. of a |learned single Judge of the
H gh Court at Patna setting aside the acquittal of the
appel lant ordered by the 1 st Additional Sessions Judge.
Gaya and directing his retrial

The only question in this appeal is whether the High
Court in exercising its revisional powers under s. 439 of
the Code of Crimnal Procedure acted in accordance with the
principles settled by ‘this Court for interference wth
acquittal by way of revision filed
288
by a private party.. To apply those principles, certain
facts first be stated.

The appellant was tried on three charges |evelled
agai nst hi'm First was under s. 302 of the Indian Penal Code
for intentionally causing the death of one Kuldip Singh with
a fire-armon Decenber 18, 1961 in village Gajra Chatar; the
second was attenpt rmurder Kuldip Shigh’s conpanion Sarju
Si ngh by shooting at himwth the sanme weapon; and the third
was the unl awful possession of the weapon (a revolver) which
is an of fence under the Arns Act. It appears that there was
sone ill-feeling between the appellant and  Kuldip Si ngh
not directly, but because the appellant, whois a |awer,
was conducting cases on behalf of his sister in prolonged
litigation started by Kuldip Singh and his party. The
litigation concerned. the possession of land and it is
admitted before us that all the cases had in fact ended in
favour of the appellant’s sister.

The occurrence is stated to have taken place 'when an
inquiry into a case under s. 107 of the Code of Crimna
Procedure was taking place. Anotice had been issued to
Kuldip Singh's party to show cause why they should not be
proceeded against and asked to furnish interim bail. The
prosecution story is that the deceased Kuldip Si ngh
acconpani ed by Sarju Singh the injured man, and one Musafir
Singh (P. W 12) were proceeding towards village Nawadah
via Tilaiya Railway Station.” They had started early .in
the norning and had taken an hour and a half to reach
village Gajra Chatar where the incident is said to have
taken place. Wen they reached near a garden. they found two
persons sitting under a tree and approaching them they

recogni sed the appellant but the other was unknown. These
persons began to shadow Kul di p Si ngh and hi s conpani ons, and
after they had proceeded a Ilittle further towards the

garden, one of them fired at Kuldip on his  back. The
prosecution case is that Sarju i mediately tur ned round
and attenpted to catch hold of the appellant who had fired
with a revolver, but ’'the appellant shot Sarju on his Ileg
behi nd the knee. Thereafter. the appellant and his compani on
ran away.

The report of the incident was made by Kuldip Singh
hi rsel f who seens not to have | ost his consciousness and in
that report he named the appellant. Subsequently, Kuldip
made two dying declarations in which he again naned the
appel l ant as the assailant. describing the weapon of attack
as a revolver. Kuldip died and the case was started agai nst
the appellant as stated al ready.

The, |earned Sessions Judge on an appraisal of the
evidence found it unsatisfactory. He began by stating that
the nmedi cal evi dence as also the evidence of "t he

ballistic expert (P.W 17) clearly disclosed that the
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assault was not conmtted with a revol vet but with a shot
gun. He also could not believe the evidence.

289

that Sarju could be shot from behind when he was grappling
with the appellant. He felt that this created doubt as to
whet her the injured persons and Musafir who all consistently
descri bed the weapon as a revolver had in fact been able to
see the weapon or to identify the assailant. Having found
this wunworthy of credit, the | earned Sessions Judge went
into a nunber of other circunstances which in his opinion
tended to show that the prosecution case was not free from
concoction and hence not free fromdoubt. He felt that the
attack was from an anmbush and the deceased and lhe witnesses
had naned the appellant with whomthey had deep enmity but
they had not seen the real assailant. He accordingly gave
the benefit of doubt tothe appellant and ordered his
acquittal.

In revision, ~the learned Judge in 'the H gh Court went
into the evidence very mnutely. He questioned every single
finding '‘of  the |earned Sessions Judge and gave his own
interpretation of the evidence and the inferences to be
drawn fromit. He discounted the theory that the weapon of
attack was a revol ver -and suggested that it m ght have been
a shot gun or country made pistol which the villagers in the
position of Kuldip and Sarju could not distinguish from a
revol ver. He then took up each single circunstance on which
the learned Sessions Judge had found sone doubt and
interpreting the ‘evidence de novo held, contrary to the
opi nion of the Sessions Judge that they were  acceptable:
Al the time he appeared to give the benefit of the doubt to
the prosecution. The only error of |aw which the |[earned
Judge found in the Sessions Judge’'s judgnent was a remark by
the Sessions Judge that the defence w tnesses who were
exam ned by the police before they were brought as | defence
wi t nesses ought to have been cross exanmined with reference
to their previous statenents recorded by the police, which
obviously is against the provisions of the’ Code. Except
for this error, no defect of procedure or of law was
di scovered by the |earned Judge of the Hi gh Court in his
apprai sal of the judgment of the Sessions Judge. As stated
al ready by us, he seens to have gone into the matter as if an
appeal agai nst acquittal was before him making no
di stinction between the appellate and the revisional powers
exerci sable by the High Court in natters of acquittal except
to the extent that instead of convicting the appellant he
only ordered his retrial. In our opinion the |earned
Judge was clearly in error in proceeding as he did in a
revision filed by a private party. against the acquitta
reached in 1lhe Court of Session

The practice on the subject has been stated by this

Court on nore than one occasion. In D. Stephens v.
Nosi bolla(1l), only two grounds are nentioned by this | Court
as entitling the High Court set aside an acquittal ‘in a

revision and to order a retrial. They
[1915] S.C. R 284.

290

are that there nust exist a manifest illegality in the
judgrment of the Court of Session ordering the acquittal or
there nmust be a gross mscarriage of justice. In explaining

these two propositions, this Court further states that the
High Court is not entitled to interfere even if a wong view
of lawis taken by the Court of Session or if even there is
m sappr ehensi ons of evidence. Again, in Logendranath Jha
and others v. Shri Polailal Biswas(1l), this Court points out
that the High Court is entitled in revision to set aside an
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acquittal if there is an error on a point of law or no
apprai sal of the evidence at all. This Court observes that
it is not sufficient to say that the judgnent under revision
is "perverse" or "lacking in true correct perspective". It
is pointed out further that by ordering a retrial, the dice
i s | oaded agai nst the accused, because however nuch the Hi gh
Court nmay caution the Subordinate Court, it is always
difficult to reweigh the evidence ignoring the opinion of
the H gh Court. Again in K Chinnaswany Reddy v. State of
Andhra Pradesh(2), it is pointed out that an interference in
revision wth an order of acquittal can only take place if
there is a glaring defect of procedure such as that the
Court had no jurisdiction to try the case or the Court had
shut out sone material evidence which was adnissible or
attenpted to take into account evidence which was not

admi ssi bl e or had overl ooked some evidence. Al t hough the
list given by this Court is not exhaustive of all the
circunmstances i nwhich the High Court may interfere with an
acquittal / inrevision it is obvious that the defect in the

j udgrent ‘under revision nmust be analogous to those actually
indicated by ~this Court.  As stated,’ not one of t hese
poi nts which have been laid down by this Court was covered
in the present case. In fact on reading the judgment of the
H gh Court it is apparent to us that the | earned Judge has
rewei ghed the evidence fromhis own point of view and
reached inferences contrary to those of the Sessions Judge
on alnmost every point. This we do not conceive to be his
duty in dealing in revision with an acquittal when
Governnment has not chosen to file an appeal against it.
In other words, the learned Judge in the Hi gh Court has not
attended to the rules laid dowmn by this Court and has acted
in breach of them

We have had the two judgnents read out to us and we are
of opinion that there is nuch that can be said in favour of
the judgment of the Sessions Judge who probably felt  that
the identity of the real assailant not having been found,
the persons chose to nanme the nobst |ikely persons or one who
was responsible for their disconfiture in the litigation
whi ch was going on for years. That the appellant m ght have
hired sone assassins or might even have hi nself been present
at the occurrence may be true but the question
(1) [1951] S.C.R 676. (2) [1963] 3 S.C R 412
291
was whet her the Sessions Judge was not within his rights in
rejecting the prosecution case on a proper appraisal of the
evi dence which he found to be unsatisfactory. Looking to
all the circumstances that have been brought to our notice,
we are satisfied that the Sessions Judge acted wthin_ his
rights in deciding the case which to us appears also to be
somewhat doubtful in nany respects and the High Court was
therefore in error in taking upon itself the | < -duty of
hearing a revision application as if it was an appeal and
setting aside the acquittal not by convicting the accused
but reaching the sanme result indirectly by ordering a

retrial. In our opinion, the judgnent of the H gh Court
cannot be all owed to stand.
The appeal succeeds and the order of retrial is

therefore revoked and the acquittal is restored.
Y. P. Appeal al | owed.




