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The Judgnent of the Court was delivered by

DHARMADHI KARI, J. The facts revealed in this case by the evidence produced
for the prosecution should be taken as a rem nder to the Legislative Bodies
and Social Reforners that penal |aws howsoever deterrent are inadequate to
prevent crinmes unless there is change brought about in the way of life,

t hi nki ng and outl ook of the nenmbers of the conmunities agai nst each ot her
in village and cities of this country. Such a social change can be realised
not only by making llaws but inparting sound noral education and spiritua
upliftment of the people.

Thi s opening comment is pronpted by thetragic facts of this case. A young
newy married boy of only twenty two years of age, named, Ram Sudhar Singh
was shot dead. The notive for the crine alleged agai nst the accused person
is that they forned a faction in'the village of influential Thakur
comunity and were insisting that Jograj Singh (exam ned as a Court

W tness) should give his daughter (in narriage to a boy of the choice of the
accused party. Against the wi shes of the nenbers of the accused party,
Jograj Singh gave his daughter in marriage to deceased Ram Sudhar Singh
There were other factional rivalries between the nenbers of the accused and
the conpl ai nant party on past crimnal incidents as well as el ection

cont est which have been highlighted by the accused in their separate
defence plea recorded at the end of the trial under Section 313 of the Code
of Crimnal Procedure.

The Trial Judge, i.e., First Additional Sessions Judge, Shahaj hanpur, by
his judgnent dated 9-2-1979 and order of sentence dated 14-2-1979 convicted
five accused who are respondents in this appeal before us and sentenced
themto life inprisonnment for offence under Section 302 read with Section
148 | .P.C. and inprisonnent for two years for offence under Section 148
|.P.C. The other ten co-accused were acquitted.

In the appeal preferred by the five convicted accused, the Hi gh Court vide
judgrment dated 7-5-1991 acquitted all the accused agai nst which on grant of
| eave by this Court appeal has been preferred by the State of Uttar

Pr adesh.

On the night between 26th and 27th May, 1978 at the house of Jograj Singh
in Village Raghunat hpur, P.S. Jal al abad, District Sahaj hanpur deceased
(being his son-in-law) and Chandrabhan Singh, PW. (brother of the deceased)
along with other guests were present to participate in Chatti cerenopny on
the occasion of 8th day of the birth of a child in that famly. After

di nner was over at about eight in the night, Chandrabhan Singh, PW and
Jograj Singh were conversing with each other on a platformin front of
their house where a gas lantern was burning. Sonetime in the m dnight
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Nanheyl al , son of Jograj Singh cane running and alerted themthat accused
persons with fire arns were approaching towards their house to avenge the
past enmty between the two factions. The allegation is that the accused
were armed with fire arms |ike guns and pistols and Bhal as. They forned an
unl awful assenbly. On being alerted by Nanheyl al, Chandrabhan Si ngh (PW)
and Court Wtness Jograj Singh ran towards the house. They saw the accused
taking position in the open space in the "front of their house. The accused
started firing. About 15 to 20 rounds were fired. The deceased and ot her
persons standing on the roof of the house raised an alarm Thereupon
accused Ram Sewak fired fromhis gun and the bullet hit the deceased. In
def ence, one Pehel wan Prasad of the village also fired fromhis |icensed
gun. Thereafter, the assailants ran away fromthe scene. The first

i nformation report of the incident (Exhibit KI) was | odged by Chandrabhan
Singh, PW in Police Station Jalalabad at six in the norning. The police
station was five mles away fromthe place of incident. The F.1.R was

| odged by a witten conplaint. The deceased who suffered bullet injury was
taken to Primary Health Centre, Jal al abad where Dr. R C. Asthana, PWB

exam ned his injuries vide Injury Report (Exhibit k-4) at 8.20 a.m in the
norni ng. The sane Doctor certified himfit for recording dying declaration
The dying declaration (Exhibit K5/2) was recorded at 8.20 a.m in Primary
Heal th Centre, Jal al abad by Shri- R S. Mathur, Tehsildar Mgistrate, PW. In
the dying declaration the deceased clearly naned accused Ram Sewak to be
the assailant who fired at himwi th the gun causing bullet injuries on left
side of his neck and shoul der. The deceased in the dying declaration also
nentioned nanmes of 'the four other accused who are respondents before us as
the assailants who fired at the conplai nant party. The deceased in the
dyi ng decl arati on described the cause of incident as village factions
(parts bandi). In Primary Health Centre, Jal alabad his condition was found
serious. After recording dying declaration the deceased was sent for
treatnment to District Hospital, Shahjhanpur where he died on the sanme day
i.e., 27.5.1978 at 2 p.m_The postnortem was conducted by Dr. Sudhir Singh
Medi cal Officer, District Hospital, Shahjhanpur who found the follow ng two
gun shot injuries on the person of the deceased.

1. @un shot wound of entry on |eft side of neck lower part 5 c.m
above and laterally fromnedial and of left clavicle 2.5 ¢c.m x 2.3. ¢c.m x
nuscle. Margins are inverted.

2. @un shot wound entry on interior aspect of |eft shoulder 4.7. c.
away and outward fromleft acrom o-clavicularjoint 2.2 c.m x 2 c.m Xx
chest cavity deep.

m

In the opinion of the doctor the death was due to shock and haenorrhage as
a result of the injuries sustained.

One big matellic shot was recovered from nuscle of upper throasic vertebra.
Anot her one big and small matellic shot pieces were recovered fromright
side of survical vertebra.

The accused abjured the guilt and took a defence plea of their false

i mplication because of their enmity with the conplainant party. Accused Ram
Sewak in his statenment under Section 313 Cr.P.C. took a defence plea that
PWL. Chandr abhan Si ngh, brother of the deceased was related to one Mhan

Si ngh who was charged for the nurder of real brother of accused Ram Pratap
Si ngh. Accused Ram Sewak and some of the other co-accused were w tnesses in
the said case on behalf of the State. On being rel eased on bail Mhan Singh
was |iving with Chandrabhan Singh, and that was the notive to fal sely
implicate the accused. According to himthe incident of firing took place
as some unknown deceits had attacked the house of the conplainant on the
all eged date of incident. Simlar plea of enmty because of the crimna
case agai nst Mohan Singh was taken by the other co-accused.

The | earned Judge of the Trial Court on appreciation of evidence canme to
the conclusion that on the basis of mention of names of five accused
(respondents herein) in the First Informati on Report (Exhibit K-1)and the
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clear mention of their nanes in the dying declaration recorded by the
deceased (Exhibit K 5/2) coupled with the oral testinony of PW Chandrabhan
Si ngh and Court Wtness Jograg Singh, the participation of the respondents-
accused was conclusively proved. The learned Trial Judge, therefore,

convi cted and sentenced all the five accused for offences under Section 302
read with Section 148 |.P.C. and Section 148 |1.P.C. In the appeal preferred
by the accused persons the Hi gh Court acquitted all the accused. By
reappreciating the evidence it concluded that the dying declaration which
was recorded when other nmenmbers of the conplainant party were present in
the hospital cannot be safely relied upon. The Hi gh Court also did not find
the version of the incident given by alleged eye-w tness Chandrabhan Si ngh
and the Court witness Jograj Singh as reliable. The oral testinony of the
above two eye-witnesses was rejected on the ground that in the background
of the past enmity between the two factions in the village the possibility
of false inplication of the accused was not ruled out.

Learned counsel appearing for the State took us through the evidence on
record. It is submtted that in an incident in which First Information
Report was | odged so pronptly and dying declaration was recorded by
Tehsildar in the presence of the Doctor, there was no justification for the
H gh Court to reject such highly reliable pieces of evidence and acquit the
accused. It is also argued that the two eye-w t nesses Chandrabhan Singh

PW and Jograj Singh, the Court w tness corroborate the version of the
deceased given in hi's dying declaration. In such circunstances, on behal f

of the State it is/argued, that a sound judgnent of conviction passed by
the Trial Court has been upset by the H-gh Court on unsubstantial grounds.

On behal f of the accused | earned Senior Counsel made strenuous effort to

hi ghl i ght various infirmties inthe prosecution case for supporting the
judgrment of acquittal. On behalf of the accused |earned counsel argued that
on the reappreciation of the evidence as is done by the Hi gh Court a
concl usi on has been drawn which can be said to be plausible and reasonabl e.
This Court on settled |egal principle should not upset the verdict of
acquittal given by the High Court. It is submitted that this Court should
refrain from enbarki ng upon reappreci ation of the evidence to conme to a
contrary conclusion and convict the accused.

We have heard counsel for the parties and gone through the evi dence on
record with neticul ous care. We are al so conscious of ‘our limtations in
deci di ng an appeal against acquittal. It is settled legal position that if
a view taken by the Court recording verdict of acquittal is reasonable,
this Court would not substitute its own viewand reverse the verdict of
acquittal into conviction. It is by keeping these limtations in our mnds
we have scrutinized the evidence. W find that the H gh Court has on very
unsubstantial and mnor infirmties, wongly/acquitted the accused. Accused
Ram Sewak was clearly named both in the pronptly |odged F.1.R /by eye-

wi t ness PW, Chandrabhan Singh and in the dying declaration of the
deceased. He was identified as having fired at the deceased causi ng bull et
injuries on his left neck and shoulder. It is rarely to be found in a
crimnal case that the description of the incident and i njury described in
the dying declaration gets full corroboration fromthe medical l evidence
contained in Injury Report and Postnortem Report.

After exam ning the evidence on record, we find that there was no
justifiable reason for the Hi gh Court to have rejected such evidence of
sterling quality like the dying declaration of the deceased and the First
Informati on Report, pronptly | odged.

The Hi gh Court has found the dying declaration unworthy of reliance by
assigning following reasons in its judgment:

"Not only this, according to the dying declaration the enmty was of
"parti-bandi. If there was any such thing |ike pressurization by these
accused persons, it should have been known to the deceased al so. The
absence of any such thing itself and then reference to the parti-band
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gives an inpression that though the deceased was asked to name certain
persons, he could not understand the reason and took resort to conmonly
known cause of enmity, that is, 'parti-bandi. Cbviously, he or menbers of
his famly had no occasion to '"parti-bandi’ wth residents of village of
in-1aws’ howsoever close it may be. These factors not only make the
statenment of P. W1 Chandrabhan Singh unworthy of credit but also cast,
shadow on the veraity of the so-called dying declaration. O course, the
Magi strate could not do anything better than to renove the persons who were
there but he could not undo the effect of words which had al ready been
conveyed. "

We find that the aforesaid reasoning of the High Court for rejecting dying
declaration is highly specul ative and fall aci ous.

The prosecution evidence shows that there was enmty and rivalry between
the two groups in the village and this fact has al so been admitted in the
def ence plea of all the accused under Section 313 Cr.P.C. Chandrabhan

Si ngh, PW. has al'so nentioned marri age of deceased with the daughter of
Jograj Singh as the cause of annoyance of the accused party. It was,
therefore, not correct on the part of the H gh Court to cone to the
conclusion that in the dying declaration nention of the notive as ’'parti-
bandi was a vague suggestion and may be an outcome of some tutoring by
those who had taken himto the hospital. It was natural that the injured
was carried to the hospital. Dying declaration given by me deceased cannot
be held as tainted nerely because he was carried by his relations or
friends to the hospital. There is no suggestion of tutoring to the deceased
bef ore he nade dying declaration. Apart fromthe above om ssion, Jograj

Si ngh, Court Wtness has hel ped the prosecution to the extent of confirmng
that deceased, soon after he was hit by a bullet, had mentioned accused Ram
Sewak to have hit himwth the bullet fromhi's gun on his neck and

shoul der. Chandrabhan Singh, PWL al so nakes a nention of Ram Sewak to have
hit the deceased, in the witten conplaint submitted by himpronptly within
few hours. If at all it was a case of tutoring, nothing prevented the
deceased to have named apart from five persons other co-accused. There was
no apparent cause to fal sely inplicate anongst the accused only Ram Sewak
to have fired at him It is also not the case that Ram Sewak was the arch
eneny or the | eader of the other faction. In such circunstances, the Hi gh
Court could not have on inmagination discarded the dying declaration as not
vol untary and an out conme of possible tutoring.

The First Information Report which was pronptly | odged and clearly

i mplicating accused Ram Sewak as the assailant, who hit the deceased with
bullet fromhis fire arm has simlarly been rejected on flinsy grounds.
PWL. Chandrabhan Singh, |odger of the F./.R had in the past contested

el ecti on agai nst Ram Sewak for menbership to Teachers’ Association. This
was too renmote a reason to disbelieve the version in the First Information
Report and to allege false inplication. In disbelieving the version of PWM
Chandrabhan Singh in the First Information Report and in deposition in the
Court, the High Court observes thus:

"PWL Chandrabhan Si ngh appears to have had sonme election rivalry in the
matter of Shikshak Sangh with Ram Sewak. The testinony of such a wi tness
has to be seen with greatest possible caution specially in the

circunst ances nentioned above. The use of word ’'parti-bandi’in the so-
cal l ed dying declaration of the deceased, as a matter of notive, al so m ght
have its value in the light of this admtted election rivalry. The chances
that the concurrence was sonething el se and was given a shape of attenpt to
commt nurder due to this election rivalry cannot be ruled out, specially
when no one el se than the person who had this grievance, i.e., PW

Chandr abhan Singh is comng forward to say a word in support of this
contention."

From the observati on made above, we find that the Hi gh Court has given
undue i nportance to sonme el ection contest for Teacher’s Association which
may not be an incident of very recent past and as grave an issue as to
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falsely inplicate a person who m ght not have even participated in the
crime. This speculation of the H gh Court that the nature of the occurrence
and notive was sonething el se is not borne out fromany evidence or

ci rcunst ance. The accused took a defence plea that on the date of incident
unknown dacoits had attacked the house of Jograj Singh. Such a defence plea
was on the face of it utterly false and imaginative. If it was an attack of
dacoits there would have been entry of the dacoits into the house to rob
sonme val uables fromthe i nmates but nothing of that sort had happened nor
any such suggestion was nade to the prosecution witnesses. It was,
therefore, not correct on the part of the H gh Court to have rejected the
version of PW given by himpronptly in the First Information Report and
confirmed by himin the Court.

Simlarly, the H gh Court gave undue inportance to the fact that boy Nanhe
Si ngh, son of Jograj Singh who had gone running to alert the inmates of the
house and had nentioned the names of the assailants was not exam ned by the
prosecution. The accused were known to the conpl ai nant party from before
and there was no question of ms-identity. The incident was w tnessed and
sone of the accused were identified by Chandrabhan Singh and were told to
Court Wtness Jograj Singh. The non examination of the third eye-wtness
Nanhey Singh, who had al soseen the accused and identified some of the
accused when proceedi ng towards their house is not an infirnmty of a nature
as to outright reject the version both of the eye-w tnesses and the dying
decl arati on.

The High Court in disbelieving the prosecution version, also gave

i mportance to the so called undisputed fact that on the same day of the
i ncident, there was marriage of sister of accused Ram Sewak and his
participation in the crime, therefore, was highly inprobable.

The incident took place-at about m dni ght. Assuming, although there is no
definite evidence of actual nmarriage function of the sister of accused Ram
Sewak to have been schedul ed on that day, it was possible for accused Ram
Sewak to have acconpani ed ot her co-accused in the nmidnight to avenge the
past enmity. The appreciation of this part of the evidence by the tria
Judge ought not to have been rejected by the Hi gh Court and hold the
veracity of the prosecution version of alleged involvement of accused Ram
Sewak as doubt full

Fromt he evi dence di scussed above, we find that apart from oral evidence,
the evidence of dying declaration was clinching so as to fully establish
active involvement of accused Ram Sewak. He was identified to have fired at
the deceased and caused bullet injuries to the deceased which resulted in
hi s deat h.

Learned counsel appearing for the accused also comented on the nmedica

evi dence as not corroborating the dying declaration and the evidence of the
eye-witnesses. It is argued that Dr. Sudhir Singh, PW2 who conducted the
aut opsy on the dead body of the deceased in his cross exam nation has very
clearly stated that the two bullet injuries on the left side of neck and
shoul der coul d not have been caused by one fire. The |earned Trial Judge in
appreci ating the above evidence of the Doctor has observed that if the
bullet fired gets split into pallets, there is a possibility of one fire
causing nore than one injury. Wthout going into such possibilities, even
if the Doctor’'s evidence is to be believed that one fire cannot cause two
injuries, it cannot be doubted that the deceased had seen Ram Sewak to have
fired at himand hitting himon his shoul der and neck

Learned counsel for the accused then argued that as per the prosecution
case as many as 20 rounds were fired by the assailants hence accused Ram
Sewak al one cannot be attributed to have fired and killed the deceased by
his gun. It is true that the prosecution version is that about 20 rounds
were fired. It is however not necessary that all rounds fired m ght have
hit any of the person as they have already been alerted and had taken a
cover to ward off bullets. According to the w tnesses, deceased sustained
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bullet injury as he was on the roof top and was trying to see the
assailants. On the above state of evidence, the prosecution has proved
beyond doubt the involvenment of accused Ram Sewak as the one who fired with
his gun and killed the deceased. Learned counsel for the accused argued
that on the appreciation of the evidence as the concl usion drawn by the

Hi gh Court can be said to be a reasonable and possible view, this Court
shoul d not upset the verdict of the acquittal.

It is true that this Court should be slowin interfering with the verdict
of the acquittal but as found by us, in this case, a reasoned judgnent of
conviction of the Trial Court has been reversed by the H gh Court on
unsubstanti al grounds and nerely on conjectures, it would be unjust not to
interfere. See: State of Punjab v. Bura Singh, [1985] 1 SCC 37 and State of
U P. v. Gokaram [1984] Suppl. SCC 482. See also: State of U P. v. Suresh,
[1981] 3 SCC 635. The criminal jurisprudence no doubt requires a high
standard of proof for inmposing punishnent on an accused, but it is equally
i mportant that on hypothetical grounds and surm ses prosecution evidence of
a sterling character should not be brushed aside and disbelieved to give
undue benefit of doubt to the accused. On the evidence, -as discussed above,
the H gh Court was not justified in.rejecting the dying declaration

evi dence of PW. Chander Bhan Si ngh who corroborated his pronptly |odged FIR
and court wi tness Jodgraj Singh. W, therefore, find ourselves fully
justified in upsetting the acquittal of accused Ram Sewak and confirm ng
the judgnment of conviction and sentence passed against himby the Tria
Judge.

So far as other four accused are concerned, both in the F.I.R and in the
dyi ng decl aration there is an ommi bus st atenent agai nst themto have been
menbers of unl awful assenbly who fired at the house of the conpl ai nant.
There is no other evidence of actual part played by them There is no
evidence also to infer any common intention on their part with accused Ran
Sewak. For the reason aforesaid we allow this appeal only as against
respondent - accused Ram Sewak and restore the judgnent of conviction and
sentence passed agai nst himby the Trial Court. The appeal as against the
ot her co-accused is hereby dism ssed. The bail bond furnished by the
accused Ram Sewak is hereby cancelled and he be taken into custody for his
i nprisonnent as directed by the Trial Court.




