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PETI TI ONER
ASHOK KUVAR UPPAL & ORS

Vs.

RESPONDENT:
STATE OF J & K AND ORS

DATE OF JUDGVENT: 14/ 01/ 1998

BENCH
S. SAGH R AHVAD, D. P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. SAGH R AHVAD. J.

The appel | ants as also respondents 2 to 7 were

per manent Junior Scale Stenographers in the Secretariat and
ot her Governnent Departnents. For pronotion to the post of
Seni or Scal e Stenographer, they were required to possess a
speed of 80 words per minute in shorthand and 40 words per
mnute in typewiting. They could not attain that standard,
but the spate of litigation filed by them agai nst each ot her
in quick succession, did really mtch their speed, whatever
it be, in shorthand and typewiting. Wthout show ng sings
of fatigue and breathlessness, they started the litigation
in 1984 and now in 1998 they seemto be, today, at the and
of the litigative race.
2. Promoti on from Junior Scal e Stenographers to the Senior
Scal e Stenographers are nade in terns of the Rules knows as
"J&K Secretariat (Subordinate) Service Recruitnent Rules,
1972" nmade by the State Governnent in exercise of its power
under the Provision to Section 124 of the Constitution of
Jammu & Kashmir. Rule 5(1)(B) thereof, relating to the
met hod of appointnent/recruitment to the post of Senior
Scal e Stenographers, originally provided as under

"Senior Scale Stenographers (340-

700) :

(i) 75% by selection fromclass |

category ‘B having not |less than 3

years service in that category and

on the basis of a test in shorthand

and typewiting for which mninmm

speed shoul d be 80 and 40 words per

m nute respectively :

Provided that in the case of such

Juni or Scal e Stenographers of the

Cvil Secretariat as have attained

the age of fifty years or above,

the Governnent nmmy consider, on

i ndi vi dual basis and with due

regard to nerit, seniority and

suitability, their appointnent to

t he post s of Seni or Scal e
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St enographers without appearing in

the prescribed test.

(ii) 25% by direct recruitnment from

the in-service candidates having

not less than 5 years service in

the cat egory of Juni or

St enogr aphers and on the basis of a

test in shorthand and typewiting

for which the m ni mum speed shoul d

be 80 and 40 words per nminute

respectively.
3. In 1984, a nunber of vacancies in the cadre of Senior
Scal e St enographer wer.e avai | abl e. Si nce the Rul e
contenplated a test for the selection of suitable candidates
for appointnent as Senior Scal e Stenographer, a requisition
was sent by the State Government to the State Recruitnent
Board constituted under the J&K Civil Service (Decentralised
Recruitment to Non-Gazetted Cadres) Rules, 1969 to hold the
test.
4. Qut ‘of ©~ 100 candi dates drawn from Secretariat and ot her
Covernment _departnent, who were called for the test held on
4.12.1984, only 78 appeared in the test of which the result
was conmuni cated to the Governnent by the Secretary of the
STATE Recruitment Board on 2.1.1985, indicating that only
six had qualified/'in the test as they alone were found to
possess a speed of /80 words per mnute in shorthand and 40
words per nminute in typewiting. The -nanes of those six
candi dates were consequently recomended for appoi ntment as
Seni or Scal e Stenographer. The ~Recruitnment Board, however,
made a further recomrendati on as under

"Since the nunber of —avail abl e

vacancies in the discussions held

with the Deputy Secretary Cenera

Department is far greater than the

nunber intimted earlier by the

Gener al Depart ment , the State

Recruitnent Board woul d suggest

that 26 candi dates (listed in

annexure to the letter in order of

nmerit) who are nearer to the

prescribed standard may also be

consi der ed for appoi nt nent as

Seni or Scal e St enogr aphers fin

rel axation prescri bed st andard
agai nst the avail abl e vacancies."
5 The Board suggested the names of 26 nore candi dates

whose performance (Between 71 to 79 words per mnute in
shorthand) was found to be nearest to the proscribed
standard for their appoi ntment as Senior Scal e Stenographers
by rel axing the standard prescribed under the Rules.

6. The State Government considered the matter, but,
although it appointed the six persons who had qualified in
the test as Senior Scale Stenographers, it took no decision
with regard to those twenty six other candidates who then
represented to the Governnent and prayed that in terns of
the recomendation of the STATE Recruitnent Board, they may
be also pronmpted to the post of Senior Scal e Stenographers.
When their representation remained undisposed of, they
approached the High Court and files Wit Petition No. 193 of
1985 praying for a direction to the State Governnent to
appoi nt them as Seni or Scal e Stenographers. They al so prayed
for the interimrelief that no pronotions on the post of
Seni or Scal e Stenographers be made during the pendency of
the Wit Petition which relief, incidentally, was granted by
the Hgh Court by order dated 23.2.1985. This order was,
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er, vacated on 23.4.1985 when the wit Petition itself

di smi ssed by the H gh Court
vati ons:

"Having considered the argunents
advanced in t he facts and
ci rcunmst ances of the present case
we find that the authority of their
Lordshi ps of the Suprene Court is
di stingui shable on facts in the
present case, al t hough t he
principle cannot be denied that
once the selection.is nmade by the
Recrui tnent Board in accordance
with the Rul es prescribed, the
qualification and the result of the
test for selection, Government can
reject the reconmendation for the
reasons to be recorded otherw se if
the ~ appointnents are made, the
select-1ist ~in accordance with the
rul es shall have to be adhered to.
In the present case in-accordance
with the letter Annexure-R-1 of the
Recruitment Board, it is pertinence
to note that the list of 26
candi dat es suggest ed by t he
Recruitnment Board the respondents
shall take into account the list,
whi ch has been recommended by the
Recrui tnent Board ot herwi'se in
further selection they will adhere
to the rules subject to which the
sel ections are made.

Wth the above said observations,
we don’'t find any nerit in the
present writ petition, the petition
is, t herefore, di sm ssed as
premature and also the connected
CWPs. The stay order passed by this
court on February 2, 1985 CMP. NO
365 of 1985 stands vacated."

with the follow ng

It may be stated that the State CGovernment, during the

ncy of the above Wit Petition
two days after the interim order

and, significantly,
dated 23.2:1985 was

d, amended the Rules by SRO 76 dated 25.2.1985. hy

ituting the following in place of

"B - Senior Scale Stenographers
(825-1240):

By selection formCass | Category
‘B’ having not less than three
years service in that category and
on the basis of a qualifying test
in shorthand and type-witing for
whi ch the m ni mum speed shoul d be
80 and 40 words respectively :
Provided that in case the nunber of
avail abl e vacancies exceeds the
nunber of qualified officials
recormended by the test holding
agency, the remai ni ng vacancies
after accommodating those who have
qualified in the test should be
filled up by pronotion on the basis
of seniority."

existing Rule 5(1)
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8. The anmended Rule, specially its Provision, thus opened
the door to pronotion on the posts of Senior Scale
St enographer nmerely on the basis of seniority irrespective
of the speed in shorthand and typewiting, but pronotion in
this manner could be made only if there were nore vacanci es
that the names recommended by the State Recruitnent Board
with t he result t hat addi ti onal vacanci es, after
accommodati ng those who had qualified in the test, could be
filled up on the basis of seniority alone.

9. On 13.5.1985, the State GCovernment issued SRO 177 by
which the anendments introduced by SRO 76 were given
retrospective effect by providing that the Rule shall be
deened to have been anended with effect from4.12.84. This
date is the date on which the test was held by the State
Recruitnment Board. On the sanme day, nanely, on 13th My,
1985, the State Governnent promoted 33 Junior Scale
St enographers to the posts of Senior Scal e Stenographers on
the basis of their seniority. These 33 Stenographers did not
i ncl ude any of the 26 Stenographers regardi ng whomthe STATE
Recr ui t ment “Board had suggested that they nmay be pronoted by
rel axi ng the Rul es.

10. Five of these 26 Stenographers nade a representation to
the State Government that ~they, having been reconmended by
the State Recruitment Board for pronption to the posts of
Seni or Scal e Stenographers, may be pronoted on those posts
by accepting the suggestion of the Board that the Rules in
their cases may be relaxed. The CGovernnent accepted their
representation and  pronoted them to the posts of Senior
Scal e Stenographers, may be pronpoted on those posts by
accepting the suggestion of the Board that the Rules in
their cases may be relax. The Governnent accepted their
representation and pronoted them to the posts of Senior
Scal e Stenographers by order dated 19th Decenber, 1986 by
rel axi ng the requirenment of possessing the speed of 80 words
per mnute in shorthand and” 40 words per mnute in
typewiting. This order was challenged by G R Sharma and
others in WP. No. 101 of 1987 on the ground that they being
the next into he seniority list, should have been pronoted
as Senior Scal e Stenographers ~on the basis of their
seniority, in place of those 5 persons who were pronoted by
rel axing the Rul es.

11. SRO 177 of 1985, which gave retrospective effect to SRO
76, was challenged in Wit Petition No. 1341 of 1986 on the
ground that the Governnent was not conpetent to give
retrospective operation to SRO 76 of 1985.

12. Both the Wit Petitions, namely, Wit Petition NO 1341
of 1986 and 101 of 1987, were heard by a Single Judge (Chief
Justice, S.S. Kang) and by judgment dated Decenber 21, 1990,
Wit Petition No, 1341 of 1986 was disnmissed wth the
finding that the Governnent could give retrospective effect
to the Service Rules made by it in exercise of ‘the power
conferred upon it by the Proviso to Section 124 'of the
Constitution of Jamu and Kashmir. Wit Petition No. 101 of
1987 was, however, allowed and the appoi ntnment of 5 persons
on the basis of the recommendati on of the State Recruitnent
Board that they may be pronoted by rel axing the Rules, was
set aside with the finding that such a recommendati on coul d
not have been legally made by the State Recruitmnment Board
nor could those persons be treated as persons selected for
appointnent. It was also held that the Government had no
power to relax the prescribed standard particularly as no
Rul e, enpowering the State CGovernnment to relax the
prescri bed standard, was brought to the notice of the court.
13. The Letters Patent Appeal, filed against the above
judgrment, was disnmissed in limne by the Division. Bench on
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1st March, 1991. It 1is in these circunstances that the
matter is now before us.
14. W are informed by M. D.D. Thakur, that during the
pendency of this appeal, Gobind Ram Sharma, who had fil ed
Wit Petition No. 101 of 1987, had al ready been pronmpted a
Seni or Scale Stenographer. W are also informed that the
Rule of pronotion was again amended in 1995 and the
requirenent of a qualifying test, prescribed under the Rule
for nmaking promotion to the post of  Seni or Scal e
St enogr apher, has been conpletely dispensed with ant it has
been provided that pronotion shall be made only on the basis
of seniority. Thereafter, all the appellants were pronoted
as Seni or Scal e Stenographers and are working as such
15. Normally, since all the appellants have already been
promoter as Senior Scale Stenographers, we would have
di smissed the appeal as infectors but M. D.D  Thakur,
Seni or Counsel appearing on behalf of the appellants, has
contended that it is- not a matter of nmere pronmotion to the
posts of Senior Scal e Stenographers but it is the question
of seniority of the appel l ants, a matter of prine
i mportance, which is involved as an inportant factor in this
appeal . It is contended by himthat if it is held ultimtely
by this Court that  their appointment as Senior Scale
St enographers by the State Governnment on 19th Decenber,
1986 by relaxing the prescribed standard, as recomrended by
the State Recruitnment Board was properly nad, they shall be
treated to have been pronpted as Senior Scale Stenographers
with effect fromthat date and wll, in that even, rank
senior to all those who were pronoted to that cadre
subsequent to their pronotion. ~This is a question which is
not directly in issue in this petition as the only question
with which we are concerned in this appeal is whether the
CGovernment could, in the particular circunstances of this
case, specially when there was already a suggestion of the
State Recruitnment Board, relax ~the prescribed standard and
promote the appel lants to the -posts of Senior Scale
St enographers. If that pronmotion is upheld, what would be
its effect on the question of seniority and further whether
any person, senior to the appellants, who was pronoted
subsequent to the pronotion of the appellants, would region
his original seniority, a questions which cannot be decided
by us in this appeal. However, as contended by M. D.D.
Thakur, we would definitely examne the validity of the
order of promotion, concerning the appellants, nade by the
State CGovernment on 19th Decenber, 1986 by relaxing the
prescri bed standard.
16. As pointed out above, the service conditions of all the
St enographers, Senior Scale as also Junior [ Scale, are
regul ated J& Secretariat (Subordinate) Service Recruitnent
Rul es, 1972. Rule 12 of these Rul es provides as under: -

"12. Residuary matters.- In regard

to matters not specifically covered

by these rules or by a specia

order, the nenbers of the service

shall be governed by the rules,

regul ati ons and order applicable to

t he STATE G vil Service in

general . "
17. Power to relax the Rules or any requirement thereof is
not contained in these Rules and, therefore, it becone a
"Residuary matter" within the nmeaning of Rule 12 above
conpelling us to look to other Rules applicable to the State
Cvil Services in general
18. Qur attention has been drawn to the J& Civil Service
(Decentralization of and Recruitment to Non-Gazetted Cadres)
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Rul es, 1969, Specially Rule 1 (2) thereof, which is quoted
bel ow: -

(2) Unl ess otherw se expressly

provided in these rules shall apply

to all non-gazetted posts under the

CGovernment except such posts in the

Pol i ce Departnent."
19. These Rules are thus applicable to all the Non-Gazetted
posts which will obviously include the posts of Senior Scale
St enographers as the applicability of these Rules has not
been expressly excluded by the J& Secretariat (Subordi nate)
Servi ce Recruitnent Rules, 1972.
20. Rule 14 of the 1969 Rul es provi des as under

"14. Power to issue instructions.-

The Government may from- tine to

time, issue such directives or

i nstructions, as nay be necessary,

for the purpose of carrying out the

provisions of these rules.

The Government may, where it s

satisfied that the operation of any

provision of ‘these rules causes

undue hardship in any particular

case or class of cases, by order

di spense  with or relax _the

requi rements of ‘that rule as it may

consi der necessary."
21. This Rule gives specific power to the Governnent to
relax the Rules in case of ~undue hardship, either in a
particul ar case or class of cases.
22. The next question is whether the power to relax the
Rules was exercised by the Governnment for justifiable
reasons or was it exercised arbitrarily only to give
appoi nt nent on hi gher posts to the appellants.
23. CQur attention has been drawn to an affidavit dated
17.12.91 filed in third appeal. The affidavit ‘has’ been
submitted by appellant No.1. A copy of the Note of Secretary
to the Governnment, CGeneral Departnent, submitted for the
consideration of the Chief Mnister has been annexed with
that affidavit. This Noted reads as under:-

"350 - In the year 1984-85, there

were 22 vacancies of Sr. Scale

St enogr apher s avai |l abl e to be

filled up. These vacancies were

referred to the erstwhile State

Recr ui t nent Boar d. The Boar d

conducted the test and recomrended

32 candi dates for their appointnent

in the manner as indicated bel ow : -

a) Nunmber of candidates having

speed of 80 words power mnute in

Shorthand and 40, words per mnute

in Typing -6

b) Nunber of Candidates having

speed of 70 to 79 words per mnute

in Shorthand and 40 words per

mnute in Typing. -26

351) Appointnent orders in favour

of six candidates at (a) above were

issued in accordance with their

interest merit. But the select life

of 26 candidates at (b) above was

not followed strictly in accordance
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with their inters merit as
determ ned by the Board. The first
five candi dates, who were topping
inthe nerit list of 25 candi dates
wee |eft out even failed in the
test were picked up and prompted as

Sr. Scale St enographers. This
course of action was taken by
anmendi ng retrospectively t he

exi sting recruitnent rules. The
Recr ui t nent Rul es provi de f or
appointnent to the basis of nerit
and suitability to be determ ned by
witten test. This rule was changed
retrospectively to provi de for
appoi nt nent to Seni or Scal e
St enogr aphers- on the basis of
seniority ~alone.. This course of
action was taken when the panel of
candi dat es approved by the Board
was avail-abl e.

352) The case has been exam ned by
t he Gener al Depart ment and
considering the matter in totality
of the circunstances it is felt
that retrospective anmendnent of the
rul es has caused hardship to the
candi dat es, who'  were having hi gher
merit resulting in denial of
promobtion to themin conparison to
those, who have lesser —nerit but
pr onot ed as Seni or Scal e
St enogr aphers. These candi dat es
have been persistently maki ng
representations for redress all of
their grievance and have even filed
awit petition, which is/ stil
pendi ng. Five vacancies ‘are at
pr esent avai |l abl e in t he
Secretariat. It would be fair, if
wi thout distributing t he or der
issued in the past, the first five
candidates in nerit are gi ven

appointnent i relaxation of rules
against the available vacancies.
Bef ore issuing orders, they will be

asked to withdraw the wit.

353) Chief Mnister may be pleased

to approve the appointnment of the

af orement i oned five candi dat es

agai nst the avail abl e posts.
24. The above Note clearly spells out a case of genuine
hardshi p i nasnuch as the first five candi dates, nentioned in

the 1list of 26 candi dates, were not pronoted while
candi dates much lower in nerit including even those who had
filled in that test, were pronmpted as Senior Scale

St enographer. These pronotions were nade by taking advant age
of the retrospective operation given to SRO 76 by SRO 177
with effect from 4.12.84 (date of test). It was also
indicated in the Note that there were five vacancies
available in the Secretariat and on those vacancies, first
five candidates, out of the list of 26 candi dates, who were
nost neritorious, nmay be appointed in relaxation of the
Rul es as suggested by the State Recruitnent Board. It was in
these circunstances that the Chief Mnster agreed with the
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suggestion and directed that those five candi dates, nanely,
he present appellants, may be pronoted as Senior Scale
St enographers in relaxation of the Rule.
25.W are, therefore, clearly of the opinion that it was a
case in which Government had that acted arbitrarily or
capriciously but had proceeded to relax the Rules to obviate
genui ne hardshi p caused to a class of enployees, nanely, the
appel l ants and directed their pronotion in relaxation of the
Rul es.
26. Power to relax the Recruitnment Rules or any other Rule
made by the State Governnent, under Article 309 of the
Constitution of whi ch the corresponding provision is
contained in Section 124 of the Constitution of Jamu and
Kashmir, is conferred upon the Governnent to neet any
enmergent situation where injustice mght have been caused or
islikely to be caused to any individual enployee or class
of enployees or where the working of the Rule mght have
becomne i npossi ble. Under service jurisprudence as also the
Adm ni strative Law, such a power. has necessarily to be
conceded to the enployer particularly the State Governnent
or the Central Governnment who have to deal with the hundreds
of empl oyees working under themin different departnents
including the Central or the State Secretariat.
27. In State of Maharashtra  vs. Jagannat h Achyut
Karandi kar, AIR 1989 Sc 1133 = 1989 (1)  SCR 947 = (1989)
Supp. 1 SCC 393. it was held as under: -

"The power to relax the conditions

of the rules to avoid undue

hardship in any case or class of

cases cannot now be gainsaid. It

woul d be, therefore, futile for the

respondents to nake any grievance.”
28. In J.C. Yadav and others vs. State of Haryana and
ot hers, (1990) SCC 189, it was hel d as under: -

"The relaxation of the rules may be

to the extent the State Governnent

may consider necessary for (dealing

with a particular situation in a

just and equitable manner. The scope

of rule is wide enough to confer

power on the State Governnent to

relax the requirenent of rules in

respect of an individual or class of

individuals to the extent it my

consi der necessary for dealing with

the case in a just and equitable

manner. The power of relaxation is

generally contained in the Rules

with a view to mtigate undue

hardship or to nmeet a particular

situation. Many a tine strict

application of service rules create

a situation where a particul ar

i ndi vidual or a set of individuals

may suffer undue har dshi p and

further there my be a situation

where requisite qualified persons

may not be avail abl e for appoi nt nent

to the service. In such a situation

the government has power to relax

requi renment of rules. The State

Covernment may in exercise of its

power s i ssue a gener al or der

rel axing any particular rule with a

view to avail the services of
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requisite officer. The relaxation

even if granted in a general nanner

would ensure to the benefit of

i ndi vidual officers.”
29. This decision was followed in Sandeep Kumar Sharma vs.
State of Punjab and others, (1997) 10 SCC 298. in which
Hon’ bl e Punchhi, J. (as His Lordship then was), observed as
under: -

"The power of relaxation even

if generally i ncl uded in the

service rules could either be for

the purpose of mtigating hardships

or to neet special and deserving

situation. Such rule must be

construed liberally, according to

the |earned Judges. O course

arbitrary exercise of such poor

nmust © be guarded against. But a

narrow construction is Llikely to

deny benefit to the really

deserving case. W too are of the

view that the rule of ~relaxation

must get a pragmatic - construction

SO as to achieve ef fective

i mpl enentation of © a good policy of

t he Government."
30. In view of the above, the Government can exercise the
power to relax the Rules in all~ those cases in which
hardship is causedin the inplenentation of those Rules to
nmeet a particular situation or where invasive has been cause
to either individual enployee or class of enployees. O
course, this] power cannot be exercised capriciously or
arbitrarily to give undue advantage or favour to an
i ndi vi dual enpl oyee.
31. Since power to relax the Rule was available to the
Government and since, on a scrutiny of facts of this case,
we are satisfied that the power of relax the /standard
prescribed for pronotion to the post of Senior /Scale
St enographer was properly exercised so that the appellants.
who topped the list of 26 candidates, reconmended by the
State Recruitment Board for pronotion by rel axing the Rules
as they were nearest to the prescribed standard, nmay be
pronoted to the posts on which persons who were far bel ow in
nmerit, and even those who had failed in the test, -had
al ready been as Senior Scal e Stenographers; the order dated
19.12.86 by which appellants were pronmoted has to be uphel d
as valid and properly passed by the State Governnent.
32. The appeal is consequently allowed and the judgments of
the Single Judge as also of the Division Bench are set aside
and Wit Petition NO 101 of 1987 is dismssed with the
observation that the appellant shall be treated to have been
promoted to the posts of Senior Scal e Stenographers on the
basis of the order of the State Governnment dated 19.12. 86.
There will be no order as to costs.




