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ACT:

HEADNOTE:
JUDGVENT:
JUDGMENT
Nanavati, J

The question that ‘arises for consideration in these two
appeals is whether "toffee’ is 'sweetneat’ or a commodity of
a like nature and therefore the appellant’s industrial units
maki ng toffees, though newy set up, were not -entitled to
the benefit of exenption form paynent of sal es tax under
notification dated 27.7.1991, issued by the State of Utar
Pradesh, in exercise of its powers under Section 4A of the
Uttar Pradesh Sales Tax Act, 1948 (for short’ the Act’).
Wthe a view to step up econom c growth by pronoting

devel opnent of certain industriesin the State, the UP.
State Governnent decided to grant exenption from paynent of
sales tax to new industrial units and to wunits ~undertaking

expansi on, diversification. To achieve that object, it
i ssued a notification on 27.7.1991 under Section 4A of the
Act . For ready reference, we quote bel ow the rel evant part

of that notification.

Whereas the State Governnent is of the opinion that

for pronoting the devel opnent of certain industries in the
State it is necessary to grant exenption from or reduction
in rate of tax to newunits and also to units which have
undert aken expansion, diversification or nodernization

Now Therefore, in exercise of the powers under

section 4-A of the Utar Pradesh Sales Tax Act, 1948 (U.P.
Act No. XV of 1948), hereinafter referred to as the Act the
CGovernor is pleased to declare that :-

1(A) in respect of any goods manufactured in a 'new

unit’ other than the units of the type nentioned in Annexure
Il established in the areas nmentioned in colum 2 of
Annexure 1, the 'date of starting production; whereof falls
on or after first day of April, 1990 but not later than 31st
day of March, 1995, on tax shall be payable, or, as the case
may be, the tax shall be payable at the reduced rates, as
specified in colum 4 of Annexure 1, by the nanufacturer
thereof on the turnover of sales of such goods,

1(B) in respect of any goods manufactured in a unit
other than the units of the type mentioned in Annexure |1
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which ' has under t aken expansi on, di versification or
nmoder ni zat i on.

kéjfhé.bé}ibd of such facility shall be reckoned
fromthe first date of production

(1) oo

The facility of exenption fromor reduction in the

rate of tax shall be subject to the followi ng conditions in
addition to the conditions referred to in Section 4-A of the
Act .

(r)y ...

(ii) that the new wunit is established on |and or
bui | di ng or both owned or taken on |lease for a
peri od of ‘not less than fifteen years by such
nit or allotted to such unit by the State or
the Central Government or any CGover nirent
Conpany or any Corporation owned or controlled
by the Central or ' the the State Governnent;

(i) ..o

(iv) that the said unit furnishes to the assessing
aut hority concerned an eligibility certificate
granted-in thi's behalf by the General Manager
District Industries Centre, Area Devel opnent

3. .

4. ...

5 ...

6.  ......

Annexur e
Annexure |

List of Industries not entitled tothe facility of exenption
fromor reduction in rate of tax.

18. Units nmaking sweetneat, nankin, reori, gazak and
comodities of |ike nature and restaurants.

M's Pappu Sweet and Biscuits, appellant _in CA No.

9282 of 1995, established a new industrial —unit for
manuf acturing "toffees’ in Bareilly district, by investing
substantial amount of capital. It commenced production
within the specified period and thereafter applied to the
Joint Director of Industries, Bareilly, for aneligibility
certificate. The Joint Director rejected the application on
the ground that toffee is 'sweetneat’ and, therefore, the
appellant’s new industrial unit being an unit/ of the type
mentioned in Annexure - Il to the Notification was not
entitled to the exenption. Aggrieved by that rejection, the
appel lant preferred an appeal to the Trade Tax Tribunal
UP. It was disnmissed as the tribunal agreed with the view
of the Joint Director. The appellant then filed a revision
petition in the A lahabad H gh Court but that was also

di sm ssed. Hence, CA No. 9282 of 1995 by it after
obt ai ni ng speci al | eave.

Ms. Roase Garden Confectionery Pvt. Ltd.

appellant in C A No. 1692 of 1997 al so established a new
industrial unit for nmanufacturing toffees, by maki ng
substantial capital investnent. |t commenced production on
1.4.93. On 17.8.93, it applied to the General Manager
District Industries Centre, Fat ehpur, u. P. for an

eligibility certificate. The application was referred to
the Joint Director who refused to grant it on the ground
that toffee is ' sweet meat’ and units manuf act uri ng
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sweet neat s are specifically excluded by the exenption
Notification. The appellant’s appeal to the Trade Tax
Tribunal and its revision application to the Hi gh Court were
di sm ssed. I't, has therefore, filed appeal after obtaining
speci al | eave.

As the question raised in both the appeals is

common, they are heard together and disposed of by this
conmon j udgenent .

The High Court whil e i nterpreting t he wor d
"sweetneat’ in the entry at SI.No.18 of the |ist of excluded
i ndustries cont ai ned in the notification, took into
consi der ati on:

(1) the dictionary neanings of the words 'sweetneat’,
"confectionery’ and 'toffee'; (ii) howtoffee is wunderstood
in comercial parlance; (iii) enlarged scope of Entry No. 18
as indicated by the words commodities of |ike nature’ ; (iv)
possibility of discrimnation with respect to itens of
Indian origin like "reori’; 'gazak’ and petha', if toffee is
not held to be a 'sweetneat’; and (v) the fact that sone
manuf acturers of toffees sell their  product by describing
themas ‘'sweets’. The reasoning of the High Court and the
observations made by it in this behalf are as under

“In order to find out whether toffee is a mthai or
sweetmeat or a commodity of the nature of sweetneat, reor
or gazak, as nmentioned in item No. 18 aforesaid, we nmay see
what the word "Mthai’ or 'sweetneat’ indicates ’'Sweetneat’
as nentioned in the Webster New Col | egi ate Dictionary, neans
"a food rich in sugar, a candy or crystallized fruit.
Toffee according to the sane dictionary, neans candy of
brittle but tender texture nmade by boiling sugar and butter
t oget her. Thus, a toffee is-an article which is rich sugar
and is a sweetneat.

Chanbers Dictionary defines 'toffee’ as a hard

backed sweetmeat made by sugar and butter. In the Oxford
Dictionary ’'toffee’ is statedto nean "all kinds of sweet
made from sugar, butter etc.” A person manuf act uri ng
sweet neat i ncl udi ng t hi ngs like toffee is called a
confectioner. The word 'confect’” nmeans "to put  together
fromvaried material". The term’confection’ mnmeans "the act

or processing of confecting as a fancy dish or sweetneat or
fruit or nut preserved for even a nmedical preparation nade
with sugar syrup or honey". " Conf ectionery’ then neans
"sweet edibles or the confectioner’s art or business.”

In consolidated d ossary of Technical Terns Centra

H ndi Directorate, Mnistry of Education, Governnent of
India (1962 Edition), 'confectionery is defined as M STHAN
M THAI. In the English Hndi Dictionary of Dr. Kam | Bul key,
the meaning of the word ’confectionery is given as M sthan
M sthan, Mthai. Thus, according to the dictionaries ‘Mtha
is synonynbus wth ’'sweetneat’ in English and that is why
the English translation of the aforesaid not.ification
correctly uses ’'sweetneat’ as the English version of
"Mthai’. There is no doubt that a toffee is a sweetneat, as
under st ood by the people where toffee originated.

The |learned counsel contended that the people in

India or in UP. do not conceive a toffee as a mthai
This may be so in respect of sone people. The |aw of Sales
Tax is of general application and is equally applicable to
sweetneat, mthai of nay region whatsoever. Tof f ee and
ot her things of that nature are of foreign origin and are
sweets or sweetneat according to those people and their
nature cannot be changed sinply because their origin is
different fromwhat is usually conveyed by the word 'mthai
inthis part of the country. The word mithai’ is a generic
word which does not nmean only "mithai’ sold in UP. and
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consunmed by the people here. A "Mthai’ will remain a
"mithai’ whether its origin is English or Chinese or of any
other foreign country and it will remain, to be a nitha

even if sone people in this State do not understand it to be
so. The act is meant to cover commercial transactions and
is not restricted to the sense of any particular class of
people residing in the State of Utar Pradesh.

Then, the notification does not stop at the word

"mithai’ or 'sweetneat’ only. It explains that the scope of
the word is unlimted and is not restricted to "mithais’ and
"sweet meats’ of any particular region. It mentions 'reort’,
"gazak’ and commodities of |like nature to be included within
i tem no. 18. "Reori’ i's nothing but an Indian version of
toffee with grains of Til enbeded on its surface. The use
of the words 'reori’, gazak’ and ’'commodities of like

nature’ expands the scope to unlimted extent and woul d take
within the scope of the aforesaid entry any nithai or
sweet nmeat | irrespective of its orgin, area of popularity and
shelf life ete.

A toffee is, undoubtedly, a mithai or a sweetneat

and a commodity of nature |ike sweetneat, reori or gazak

Exenptions are discrimnatory in nature as the gr ant
exenption to some and deny the sane to others. Therefore,
they should be strictly interpreted and 1 find no reason why
toffee, mthai or sweetneat, of foreign origin should be
excluded fromthe scope of Entry at item No.18 while Indian
things like reort, gazak, petha which have ~a sufficiently

| onger shelf-life 'should be denied the sanme benefit. It
woul d be anomal ous that a person who sets wup a Unit to
manuf acture reori, gazak, petha etc. Should be denied the
exenption while another dealer manufacturing sweets of
foreign origin like toffee should be granted exenption buy

excluding the commodity formthe scope of Entry No.18 in an
artificial or discrimnatory manner

It may be nentioned that several manufacturers of

toffees and things like that sell their products describing
them as sweets. W can see (such things sold as parry
sweets’, Daurala sweets’ or "Cola sweets’ at any.
confectioner’s shop."

Learned counsel for the appellants chall enged the
judgrment of the High Court on the ground that it  has not
correctly construed Entry No.18. They also subnmitted that
the High Court has not «correctly interpreted the word
"sweetneat’ as used therein and that instead of being
influenced by the dictionary nmeanings of t he wor ds
"sweetneat’ and 'toffee’ it should have decided the question
whether ’'toffee’ is sweetrmeat’ by considering how these
commodi ti es are understood by the people in the State.

It is true that dictionary neaning of the word
"sweetneat’ is very wde and any food which is sweet and
rich in sugar be described as ’'sweetneat’. Toffee is a
confection of sugar and other materials and being rich in
sugar woul d be 'sweetneat’ in its wder sense. But. for
deciding whether toffee is 'sweetneat’ as contenpl ated by
the exenption Notification and the context in which that
word is used in the notification.

A close reading of the Notification discloses that

the State intended to give benefit of exenption or reduction
in rate to these newindustrial units and existing units
undert aki ng expansion, diversification or noder ni zat i on
whi ch wer e to nmal e substantial capital investnent.
Paragraph 2 of the Notification prescribing conditions of
having a licence or a letter of intent and of owning |land or
building or taking themon |ease for a period of not |ess
than 15 years and paragraph 3 prescribing fixed capita
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i nvestnment consisting of land, building, plant, machinery,
equi prent and apparatus are indicative of that intention

The items nentioned therein viz, 'sweetmneat’, ’'nankeen’, and
"gazak’ are usually prepared by shopkeepers and restaurants
for selling themto their consumer - custoners. They are

not manufactured in factories having plants and machinery.
The notification further discloses that the object

of declaring exenption frompaynent of sales tax was to
i ncrease industri al activity. Wt hin the State by
encouragi ng setting up of new industrial units or expansion
devitrification or nodernization by the existing industria
units. At the same time the State did not desire to extend
that benefit to all such  industries. It was therefore
specifically stated in the notification that industries
mentioned in Annexure Il shall not be entitled to the
benefit of exenption form paynment of tax or reduction in
rate of tax. Presumably, the State did not desire further
grom h ~of such  industries by suffering |oss of revenue.
What is however necessary to note is that Annexure Il is an
exclusionary part- of the exenption notification. The Hi gh
Court did not exami ne the issue from this angle and also
failed to apposite that exclusionary part of an exenption
notification has to be construed rather strictly. Even
though the word wused in exclusionary part of an exenption
notification has a'wide dictionary nmeaning or connotation
only that neaning should be given to it which woul d achi eve
rather than frustrate the object of granting  exenption and
whi ch does not lead to uncertainly or unintended results.

A correct reading of the notification further

di scl oses that the words 'commodities of |Ilike nature’ in
Entry 18 were neant to include commodities other than those
specifically nmentioned. What they indicate is that other
conmmodities of |ike nature also were not to get benefit of
the exenption. To that extent they did widen the scope of
the Entry but they cannot be construed to have the effect of
enlarging the neaning of the word *sweetneat’. As that was
not the purpose of including those words in the Entry, the
Hi gh Court was not justified in holding that they gave an
unlimted and unrestricted neaning to the word 'Mthai’ or
' sweet neat ' .

The Hi gh Court has also not correctly applied the

popul ar parlance test. As can be seen fromthe observations
made by it that "There is no doubt that a toffee is a
sweet neat , as understood by the people where toffee
originated" and that "Toffee and other things of that nature
are of foreign origin and are sweets or sweetmeat according
to those people and their nature cannot be changed sinply
because their origininis different from what (is wusually
conveyed by the word "Mthai’ in this part of the country",
the H gh Court preferred to decide the issue by relying upon
how toffee is understood by the people of the country  where
it originated rather than by considering how ' toffee is
understood in India and nore particularly in the State of
UP. As held by this Court in Collector of Excise vs. Ms
Parl e Exports (P) Ltd. (1989) 1 SCC 345 "The words used in
the provision, inposing taxes or granting exenption should
be understood in the sane way for which they are understood
in ordinary parlance in the area in which the lawis in
force or by the people who ordinarily deal with them "“In
that case, the question that had arisen for consideration
was whet her non-al coholic beverage bases are food products
or food preparation in ternms of Central Excise Notification
No. 55/ 75 dat ed 1.3.75. Thi s Court observed t hat
non-al coholic beverages are not understood in India as food
products or food preparations, though they mght have been
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regarded as such in foreign countries. The Hi gh Court,
therefore, should have applied the test of popular parlance
by finding out how toffee is understood in the country and
nore particularly in the State of U P. No evidence was |ed
by the State to substantiate its case that 'toffee’ is
consi dered as sweetneat either by the dealers in toffees or
by the consunmers. On the other hand evidence was | ed by the
appellant in C A No. 1692 of 1997 indicating that toffee
is not considered as sweetneat, that they are not sold in
shops selling sweetneats but are sold in shops selling
confectioneries or other types of goods, and that the
consunmers do not buy toffees as sweetneat or treat them as
such. It was, however, contended by the | earned counsel for
the State that sonetine before this exenption notification
was i ssued by the State, the Allahabad H gh Court had in two
cases held that toffee is a sweetneat. But it was so held
in a different context and no evidence was |ed by the State
to show that ~thereafter, the dealers in toffees and

consuners started treating themas sweetneat. |In the Hind
version. ‘of 'the Notification for the word sweetneat the word
"Mthai’ is used. The ~word 'Mthai’ has a definite

connotation and in can be-said with reasonable amunt of
certainty that peoplein the this country do not consider
toffee as ’'mthai’ . The High Court commtted a have error
in holding that as/some manufacturers of toffees sell their
products by describing themas sweets it can be said that in
comercial circles toffee is known as sweetneat.

The |earned counsel for the appel lant al so drew our
attention to a simlar exenption notification for the
subsequent period issued by the State of U'P. wherein the
relevant itemis worded thus: "Units nmaki ng sweet neats,
nankin, reori, gazak (but excluding  such  confectionery
manuf acturing units as are registered under the Factories
Act, 1948) and restaurants.” The |l1earned counsel subnitted
that subsequent | egislation can be | ooked at in order to see
what is the proper interpretation to be put upon the earlier
| egi sl ati on when the earlier legislation is found to be
obscure or anmbi guous or capable or nore ‘than one
interpretation. |In support of his contention, he ‘relied
upon the decisions of this Court in State of Bihar vs. S K
Roy (1966) Supp. SCR 259 and Yogender Nath Naskar v.
Conmi ssi oner of |Incone Rax, Calcutta (1969) 3 SCR 742. In
Naskar’'s case (supra), this Court quoted with approval the
foll owi ng observations made in Cape Brandy Syndicate  v.
|.R C. (1921 2 K. B.403):

"I think it is clearly established in “Attorney

CGeneral v. Cl arkson that subsequent |egislation may be
| ooked at in order to see the proper construction to be. put
upon an earlier Act where that earlier Act is anmbiguous. |
quit agree that subsequent legislation if it proceeded on an
erroneous construction of previous |egislation cannot  alter
that previous legislation; but if there be any anbiguity in
the earlier legislation, then the subsequent |egislation my
fix the proper interpretation which is to be put wupon the
earlier Act."

For the aforesaid reasons we are of the view that

the H gh Court has not correctly interpreted and construed
Entry No.18 of the notification. Considering the object of
the notification and the intention of the State Governnent
in granting exenption from paynment of sales tax and applying
the correct principles of interpretation in such cases, we
hold that the word ' sweetnmeat’ and the words "commodities of
i ke nature" as used in the Notification dated 27.7.91 did
not include wthin their sweep toffees manufactured by
industrial units as contenplated by the notification and the
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Joint Director of Industries, the Tribunal and the High
Court were wor Ki ng in taking a contrary view W,
therefore, allow both these appeals, set aside the judgnents
and orders passed by the Hgh court, and direct the
concerned authorities and the State of U P. to grant the
required eligibility certificate and to extend the benefit
of sales tax exenption to the extent lawfully available to
them under the notification. In view of the facts and
circunstances of the case there shall be no order as to
costs.




