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1. These appeal s arising out of the judgnent and order dated 1.2.2005
passed by a division Bench of the Bonbay H gh Court were taken up for
hearing together and are bei ng di sposed of by this comon judgnent.

Al toget her 7 persons were charged for commission of nurder of one

Randas on 3.2.1987 at 9 p.m at his house. The accused were charged
under Sections 147, 148, 302/149, 452 of the Indian Penal Code. Accused
No. 3 was al so charged for causing sinple hurt to P.W 1 Kishor. The

| earned Trial Judge convicted the accused persons. The Hi gh Court has
affirmed the said judgnent. It is stated that during the course of the tria
and/ or pendency of the appeal, accused Nos. 1 to 3 have expired. Accused
No. 6 has not preferred any special | eave petition before us.

2. The notive for conm ssion of the offence is said to be that the
deceased and accused no. 1 had quarreled with each other about a fortnight
prior to the date of incident.

3. Prosecution case is said to be as under

On 3.2.1987, the deceased Randas and his friend Kishor, P.W 1, the
first informant were standing in front of the deceased s house. Al the
accused persons allegedly cane there at about 7.30 in the evening. Accused
No. 1 asked for a gold pendent fromthe deceased Randas whi ch was 't he
subj ect matter of the di spute between the parties and in relation whereto
quarrel had taken place as the earlier occasion. The deceased, in response
thereto is said to have stated, that he had returned the said gold pendent to
sone persons hailing from Panchpakhadi area. At that the accused No. 2
al | egedly caught hold of the shirt of the deceased, a scuffle ensued between
the accused No. 2 and the deceased. P.W 1 with the wife of the accused
No. 1 intervened and separated them Allegedly, the deceased touched the
person of the wife of accused no. 1, for which conplaints were nade by
both the parties before the Qutpost of the Police at Kopri. However, no
report was accepted and the police officers said to have pacified allegedly
paci fied both the parties and sent them back. On 3.2.1987 at about 7.30
p.m, P.W 1 cane to the house of the deceased. They went to a pan stal
and took a round in the Bazar. At about 9.00 p.m both of them cane back
to the house of the deceased. Randas expressed his desire to have his dinner




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

6

and requested P.W 1 at his place to wait whereafter he promsed to go to the
conpl ainant’s house. Wiile PPW 1 was sitting on the cot in the front room
of the deceased’'s house and t he deceased Randas had been taking his

di nner, he saw 6 to 7 persons conming to the front of the house. When he

went out to see as to who they were, found the accused persons standing
there. Allegedly, accused No. 2 was having a knife in his hands, and the

accused Nos. 3 to 6 were having swords in their hands. P.W 1 was asked to
call the deceased to which he replied that he was taking his dinner, and they
could talk to himafter he finished taking neal. He was then allegedly
assaul ted by accused no. 3 by a sword by its blunt side on the shoul der
whereafter the accused entered into the house of the deceased. Babur ao,

father of the deceased who exam ned hinmself as P.W 5 tried to resist them
and in the process, caught hold of the sword which was in the hands of the
accused no. 6 resulting in sustaining of bleeding injuries. The accused
all egedly entered into the room The deceased was assaulted with kicks and
fist blows. Accused No. 2, Anil Matre stabbed the deceased Randas with
a knife. \Wiile the accused persons were going out of the house, Bhaskar

br ot her of the deceased cane whereupon accused No. 2 asked himnot to
enter into the house. Wile P.W 1 was going to report the matter to the
pol i ce Qutpost Kopri, he met the other brother of the deceased, Sudhakar
Sudhakar was asked by P.W -1 to bring the deceased to the police outpost,
and he went to the police outpost. The deceased was brought to the said
out post by Sudhakar, whereafter he was referred to the Civil Hospital. A
doct or upon exam ni ng him decl ared hi m dead. Conpl ai nant Ki shor and

wi t ness Baburao were al'so exanm ned by the doctor. They were rendered

medi cal assi stance.

4. The short question which arises for consideration in these appeals is
the nature of involvenent of the appellants before us. It is contended that
the appellants were unarned, and they were not known to the deceased or

his famly by even P.W 1 Kishor. They had no notive to comt the crine.

5. The post nortemreport shows that the followi ng injuries were found
on the body of Randas:
"1, Stab wound on epigastric region right to nmdline 1" x

1/2" x deep to peritoneal cavity direct cavity direct into
backward and upward

2. I nci sed wound over |eft index finger at nmetocarpus
fallengial joint 1/2" x 1/4" x 1/8"

3. I nci sed wound on left thunmb metocarpus fallengia
joint 1/2" x 1/4" x 1/8""

6. Only injury no. 1 was found by the doctor to be sufficient in the
natural course to cause death.

7. The injuries on the person of Kishor was only a clean wound on | eft
infra clavicular region mddle third of the clavic 1/4 cmx 1/4 cmx 1/4 cm
wher eas Baburao suffered the following injuries:-

"Cl ean incised wound on the right hand at the dista

fornmer kreez 1/2 cm 1/2 cmx 1/4 cm and on first

web space 1/2 cm x 1/2 cmx 1/2 cm Injury on first

web space is also a clean incised wound and it is

injury no. 2.

Cl ean incised wound on left thunb termnal fale x 1/2
cm x 1/2 cm x 1/2 cm™"

8. I ndi sputably, a vital injury was caused to the deceased by the accused
No. 2, while other injuries found on his person were caused only by bl ows.

The accused No. 3 is said to have caused injury to P.W 1, but no specific
overt act was attributed to any of the appellants before us. No w tness stated
before the trial court in regard to the specific roles played by each of the
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appel | ants.

9. The | earned counsel for the appellants questioned the identification of
the appellants by the prosecuti on witnesses before us. Adnittedly, test
identification parades were held for identification of the accused persons.

The first test identification parade was held only in respect of accused Nos. 1
to 4, whereas the second test identification parade was held in respect of
accused Nos. 5 to 7. It is, therefore, evident that even the identity of the
appel l ants before us was in doubt.

10. Even the full name of the appellant Sunil was not disclosed in the
First Information Report. He in the test identification parade was not
identified by witnesses Ratna Kajal e, Sudhakar Kajal e, Bhaskar Kajale and
even the first infornmant Kishor and was identified only by the father of the
deceased Baburao Kajale.” Even Baburao did not attribute any specific overt

act so far as the said Sunil is concerned. He did not say that Sunil was
havi ng any weapon.
11. P.W Nos: 2 to 4 did not identify the accused No. 4 and accused No. 7

bei ng the appellants in Crimnal Appeal Nos. 415 of 2006 and 416 of 2006
respectively.

12. I ndi sputably, all the w tnesses are interested witnesses. P.W 1 was
the complainant. P.W 2 Ratna was allegedly at the relevant time have been
naned to the deceased. P.W4 is Bhaskar, brother of the deceased. P.W 5,
Baburao was the father of the deceased. P.W 3 Sunil was al so one of the
brot hers of the deceased.

13. The | earned Trial Judge did not place any reliance whatsoever on the
evi dence of P.W 5 Baburao and P-W~ 3 Sunil. We have noti ced

herei nbefore that only one stab injury was inflicted on the deceased by
accused No. 2. It was not repeated.

14. M. V.A Mhta, |earned senior counsel appearing on behalf of the

appel  ant woul d submit that in the aforementioned fact situation, no case has
been made out to arrive at a finding that the appellants herein had a conmon
object to cause the death of the deceased Randas.

15. The | earned Trial Judge as al so the H gh Court proceeded on the basis
that for establishing conmon object, no prior neeting of mnd was

necessary. According to the courts below, it my devel op on'the spot. The
di spute between the parties which was said to be the notive for comitting
the of fences was an ornanent. First of the quarrels between the accused

No. 1 and the deceased took place a fortnight prior to the date of occurrence.
Appel |l ants herein were not involved. Accused No. 1 on the one hand and

the deceased on the other quarreled on the second occasion. A scuffle took
pl ace. The wife of the accused No. 1 and P.W 1 tried to intervene. The
deceased allegedly at that time touched the person of the wife of 'accused

No. 1. They went to | odge their respective conplaints but then the matter
was settled. Accused No. 1 therefore may have a grudge as agai nst the
deceased, who had touched his wife. It is unlikely that the appellants before
us, who were wholly unarnmed and who were even not known to the

deceased would form a comon object to cause his death. Had it been so,
they woul d have gone armed with weapons. Specific overt acts had not been
attributed against them Allegations nade in the first information report
show t hat whereas the accused Nos. 3 and 6 were arned with sword,

accused No. 2 had a knife. The knife was used by accused No. 2 all of a
sudden. Evidently nobody wanted to cause any serious injury to others. The
nmedi cal evi dence does not specifically nention as to how the wounds were
caused. The size of the wound shows that nobody had used any weapon

wi th rmuch force. The wounds m ght have al so been caused during scuffle.

16. In the aforenentioned situation, it is difficult to apply the test of
comon object. M. Sushil Karanjkar, |earned counsel appearing on behalf
of the respondent, however, would inter alia rely upon a decision of this
court in Bishna alias Bhiswadeb Mahato and Others v. State of WB. [(2005)
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In that case itself, it was held
"62. For the purpose of attracting Section 149 IPC, it is not
necessary that there should be a pre-concert by way of a
nmeeting of the persons of the unlawful assenbly as to the
conmon obj ect . If a common object is adopted by all the
persons and shared by them it would serve the purpose."

17. Section 149 per se constitutes a substantive offence. The object of
this section is to make clear that an accused person whose case falls within
its terns cannot put forward the defence that he did not, with his own hand,
conmit the offence committed in prosecution of the combn object of the

unl awf ul assenmbly or such as the menbers of the assenbly knew to be likely
to be conmitted in prosecution of that object. Unlawful assenbly was

formed originally to assault and sonething might have happened all of a
sudden.

18. Conmon obj ect is defined under Section 141 of the |Indian Pena
Code in the followi ng terms: -
"141. Unl awful assenmbly. \026 An assenbly of five or

nore persons is designated an 'unlawful assenbly’, if the
conmon obj ect of he persons conposing that assenbly
i s-

First \026 To overawe by crimnal force, or show of crininal
force, the Central ‘or any State Governnment or Parlianent

or the Legislature of ‘any State, or any public servant in
the exercise of the |awful power of such public servant;

or

Second - To resist the execution of any |aw, or of ‘any
| egal process; or

Third \026 To comrit any mschief or crimnal trespass, or
ot her offence; or

Fourth \026 By neans of criminal force, or show of crimnal
force, to any person, to take or obtain possession of any
property, or to deprive any person of the enjoynent of a
right of way, or of the use of water or other incorporea
right of which he is in possession or enjoyment, or to
enforce any right or supposed right; or

Fifth. \026 By neans of crimnal force, or show of crimina
force, to conpel any person to do what he is not legally
bound to do, or to omt to do what he is legally entitled to
do."

19. Section 142 provi des that whoever being aware of facts which render
any assenbly an unl awful assenbly, intentionally joins that assenbly, or
continues in it, is said to be a nenber of an unl awful assenbly.

20. The question which is required to be seen in each case i's, what was
the initial common object, if at all

21. In Ram Dul ar Rai and Others v. State of Bihar [AIR 2004 SC 1043],
this Court held:

"7...Section 149 does not require that all the five

persons nust be identified. Wat is required to be

established is the presence of five persons with a

comon intention of doing an act. If that is

establ i shed nerely because the other persons

present are not identified that does not in any way
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affect applicability of Section 149, IPC. "

22. In Munna Chanda v State of Assam [(2006) 3 SCC 752], this Court in
the fact situation obtaining therein held:-

"12. It is, thus, essential to prove that the person

sought to be charged with an offence with the aid of

Section 149 was a nenber of the unlawful assenbly at

the time the offence was comitted.

13. The appellants herein were not armed with
weapons. They except Bhuttu were not parties to all the
three stages of the dispute. At the third stage of the
quarrel, they wanted to teach the deceased and others a

| esson. For picking up quarrel, they wanted to teach the
deceased and others a |lesson. For picking up quarre

with Bhuttu, they m ght have becone agitated and asked
for apologies fromMti.  Admittedly, it was so done at
the instance of N rmal, Mti was assaulted by Bhuttu at
the instance of Ratan. However, it cannot be said that
they had ‘conmon obj ect of intentional killing of the
deceased. - Mdti, however, while being assaulted could
free hinself fromthe grip of the appellants and fled from
the scene. The deceased was being chased not only by

the appell ants herei'n but” by nmany ot hers. He was found
dead the next nmorning.  There is, however, nothing to
show as to what role the appellants either conjointly or
separately played.. It is also not known as to whether if
one or all of the appellants were present, when the | ast
bl ow was gi ven. Who are those who had assaulted the
deceased i s al so not known. At “whose hands he received
injuries is again a nystery. Neither Section 34 nor
Section 149 of the Penal Code is, therefore, attracted (See
Dharam Pal v State of Haryana and Shanmbhu Kuer v

State of Bihar)."

23. Yet again in Mummidi Henamdri and Os. v State of Andhra Pradesh
[ 2007 (4) SCALE 431], a division bench of this Court opined as under: -
"14. Section 149 IPC, consists of two parts. The first
part of the section neans that the offence to be
conmitted in prosecution of the comron object nust

be one which is conmitted with a view to acconplish

the common object. |In order that the of fence may fal
within the first part, the offence must be connected

i mediately with the common object of the unlawfu
assenbly of which the accused was a nenber.  Even if

the of fence committed is not in direct prosecution of the
conmon obj ect of the assenbly, it may yet fall under
Section 141 IPC, if it can be held that the offence was
such as the nmenbers knew was likely to be comm tted

and this is what is required in the second part of “the
section. The purpose for which the nmenbers of the
assenbly set out or desired to achieve is the object. | f
the object desired by all the menbers is the sane, the
know edge that is the object which is being pursued is
shared by all the nenbers and they are in genera

agreenment as to howit is to be achieved and that is now
the common object of the assenbly. An object is
entertained in the human mnd, and it being nmerely a
mental attitude, no direct evidence can be avail abl e and,
like intention, has generally to be gathered fromthe act
whi ch the person conmits and the result therefrom...."

[ See al so Radha Mohan Singh alias Lal Saheb and thers v. State of
U P., (2006) 1 SCC (Cri) 661 and Rabi ndra Mahto and Another v. State of
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Jhar khand (2006) 10 SCC 432]

24. Applying the tests laid down by this Court in the aforenmentioned

deci sions, we are of the opinion that no case had been nade out as agai nst

the appellants to arrive at a conclusion that they are guilty of comm ssion of
an of fence under Section 302/149. W would assunme that they were guilty

under Section 452 of the Indian Penal Code but they have remained in

custody for sufficiently long tine. We, therefore, are of the opinion that
having regard to the facts and circunstances of this case, these appeals
shoul d be accept ed. Appel l ants herein are in custody. They are directed to
be set at liberty in connection with certain other offences. The appeals are
al l owed and the inpugned judgnment is set aside.




