http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 10
PETI TI ONER
DAMODAR VALLEY CORPORATI ON
Vs.
RESPONDENT:
WORKIVEN

DATE OF JUDGVENT18/04/1973

BENCH
VAI DYI ALI NGAM  C. A
BENCH
VAI DYl ALI NGAM C. A
GROVER, A N
Cl TATI ON
1973 AR 2292 1973 SCR (3) 994

1974 SCC (3) 57

ACT:
i ndustrial dispute--Right of enployees to construction
al | owance.

HEADNOTE
One of the disputes between  the appellant and t he
respondents, referred to the -Industrial ~Tribunal, was

whet her construction allowance should be payable to any
categories of regular enpl oyees for extension of  existing
projects after the operation stage had comenced, and if so,
to what extent and to which categories of regul ar enployees.
The Tribunal held that the allowance should be payable to
al | categories of regular  enployees including schoo
teachers and welfare centre workers at any station where
there is both construction work and operational work.

Di sm ssing the appeal to this Court,

HELD : The Tribunal was justified in_ holding that the
enpl oyees, who were posted at the same station, sone doing
construction work and ot hers operational work, will both be

entitled to construction allowance, as the two sets of
enpl oyees have to be treated and paid uniformy

According to the circulars issued by the appellant the
essential qualification for getting construction allowance
was that the enpl oyee must be stationed at the construction
canp site, the reason ’'for such paynent being the arduous
and exacting nature of construction duties and the |ack of
civic anenities at, the canp site. The wevidence in the
case, however, disclosed that the appellant had" nodified
these principles, because, construction all owance was paid
even to enployees who were posted at headquarters but who
had to visit the construction site during the process  of
such construction. If such enployees are posted or
stationed at headquarters they will be enjoying the civic
anenities in the same manner as the other enployees who are
doing operational work at the sane headquarters. There
would. be no distinction between themin the nmatter of
enj oyi ng civic anenities, but the forner are pai d
construction allowance while the latter are not. Al so there
is no justification for denying construction allowance to
the enployees comng under the category of school staff
especi al |y when enpl oyees coni ng under the head, of hospita
staff are paid construction allowance. The appellant has
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neither pleaded nor established any factors distinguishing
the two categories of enployees.
[998 A; 1001 G H, 1003 E-H, 1004 A-G

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1666 of
1968.
Appeal by special leave fromthe Award dated January 27,
1968 of the National Industrial Tribunal at Calcutta in
Ref erence No. NI T-2 of 1967.
Niren De, Attorney-Ceneral for India, and D. N. Mikherjee,
for the appellant.
D. L. Sen Gupta and S. K Nandy, for respondent No. 2.
995
The Judgrment of the Court was delivered by
VAI DI ALINGAM J. In- this appeal,by special I|eave., the
guestion that arises for consideration is the correctness of
the award of construction-allowance to the operationa
staff.
By its order dated June 1, 1967, the Central Governnent
referred for adjudication to the National I ndustria
Tribunal, Calcutta, various disputes. W are concerned in
this appeal only with dispute No. 5(a) nanely:-
"Shoul d construction all owance be payable to
any categories of regular -enployees for
extension of existing projects after t he
oper ati on stage has comenced? If so, to what
extent ~and to which categories of regular
enpl oyees?"
The uni ons cl ai med paynent of construction allowance to them
operational staff also while the nanagenent contested. their
claim The Tribunal by its award dated January 27, 1968, in
Reference No. N T-2 of 1967 has held that construction
al  owance should be payable to all® categories-of  regular
enpl oyees at any station where work of extension of the
existing project, after the operation stage has commenced,
is going on i.e. at any station where there is both
construction work and operational work. The  Tribunal has
further directed such paynent to be made uniformly to _an
categories of’ regular enployees posted at  the station
i ncluding school teachers and welfare centre wor ker s
Accor di ng to the directions given by t he Tri bunal
construction allowance is pay-_able to all categories of
regul ar enpl oyees who are posted at any station where both.
construction work and operational work are being carried on.
The |learned Attorney General, on behalf of the appellant,
urged that construction allowance is paid only to  those
enpl oyees, who are actually on the site wher e t he
construction works are going on. Such payment, it is
poi nted out, was made to conpensate those enpl oyees for |ack
of civic anenities at the site, where constructi on work has
been started and is going on According to him the
operational staff, who are posted in townships enjoy all the
anenities provided therein and hence are not eligible for
payment of this construction allowance. |In support of this
contention, the learned Attorney General referred us to, the
circulars issued by the nanagenment as well as the answers
given by the witnesses. According to him the directions
given by the Tribunal, apart fromputting the appellant to
consi derabl e expense, are contrary to the evidence adduced
in, the case and even the claimnmade by the workmen.
996
M. Sen Qupta,, |earned counsel for the worknen, pointed out
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that the unions had placed materials before the Tribunal to
show t hat even certain enpl oyees doing operational work and
who had nothing to do with construction work, were being
paid construction allowance. Therefore, the plea of the
appellant that it is only the enployees, who are actually
posted and work at the construction site that are eligible
for nmuch paynent, is contrary even to the evidence adduced
on behalf of the appellant. The |earned counsel also drew
our attention to the relevant, avernents in the unions’
witten statements as well as the answers given by the
appellant’s w tnesses thenselves and urged that the very
limted relief granted by the Tribunal is justified.
At this stage we nmay nention that the |earned Attorney
stated that even enpl oyees posted at headquarters are paid
construction allowance provided they have to go to the
construction site during ,the process of construction
It is now necessary to refer to the circulars issued by +, he
:managenent as well as the material part of the pleadings.
Annexur e 1 to the Special Leave Petition regardi ng
construction ,allowance is as follows :-

DAMODAR VALLEY CORPORATI ON

REVI SI ON-OF PAY SCALES
Construction allowance granted in view of the :arduous and
exacting nature of construction duties shall continue to be
paid at places which are declared to be construction canps

and it shall be withdrawmn fromthe date the places are
declared to have been ceased to be construction canps. To
avoi d undue hardship, such withdrawal will be nade in stages

as shown bel ow except in the cases of D PS and BTPS 4th Unit
enpl oyees

maxi mum of Rs. 75/
(i) For the first 6 months fromthe
date of wi thdrawal of the cons-
truction all owance.

(ii) For the next 6 nobnths 10% of pay subject to'a
maxi-mum of Rs. 501-.

(iii) For the next 6 mnonths 5 % of pay subject to a
maxi mum of Rs. 25/-.

(iv) Thereafter Ni

The above reducible allowance shall. be ato such of the

enpl oyees only as are in receipt of the -construction
al  owance and continue to be stationed at these places."
There is no controversy that the paynent of  construction
al | owance began sonewhere about 1952. In fact  both /’'the
uni ons representing the worknen admtted this fact in /their
witten
997
statenments. Fromthe extract given above, it will be ‘noted
that the allowance is paidin view of the arduous —and
exacting nature of construction duties at places which are
declared to be construction canps. In order; to soften the
rigor of its withdrawal, the said paynment is slowy stopped
in the circunstances and at the rates nmnentioned therein
when once the concerned places. have ceased to be
construction canps.
On February 14, 1953, another circular was issued regarding
the construction allowance by the appellant. The relevant
part of the circular proceeds to state:
"I't has been decided by the Corporation to
continue the grant of Construction Allowance
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at the rate of 20% of pay (rounded to the
nearest (rupee) up to maximumof Rs. 100/-
p.m The admissibility of the allowance wl]l
be subject to the followi ng conditions:-

(1) Construction Allowance, which wll be
the nature of a Conpensatory Allowance, will
be adm ssible in to:-

(a) al | enpl oyees in t he regul ar
establ i shnent stationed at Construction Canps;
NOTE : "Construction Canps" neans all canps

whi ch have been- specifically set up by the
DVC for construction work and where such work
is either due to start or is in pi-ogress.
They will cease to be considered as "Construc-
tion Canps" as soon as the construction work
has been completed. The following are the
Construction canps now i n existence:

Tilaiy, Konar, ' Bokaro, WMaithon, Panchet ,
Durgapur and all other Irrigation Canps;

(b) Enpl oyess, stationed at townships not
set up by the DVC, such as Asansol, Gopal pur,
Bur dwan and Hazari bagh, only if and when their
activities are connected with construction and
lie outside a radius of 5 mles from the
respective township.

(c) The staff enployed on the construction
substati on at Loyabad, Sindri and ot her places

as well as the staff stationed at Kodarnm
Hazaribagh Road Station, Gomia, Tasra and
Muri."

From the circular of 1953 it is clear that the eligibility

for receiving construction allowance is that the enpl oyee

shoul d be stationed at a construction canp, unl ess he cones

under cl ause

(b) of paragraph 1. Prinma-facie these two circulars give

i mpor -

998

tance to the enployee being at a particular place 'where he

is di schar gi ng an arduous and exacting nat ure of

construction work.

W will nowrefer to the pleadings. The workmen were rep-

resent ed by two uni ons, D.V.C Staff Associ ati on

(hereinafter to be referred to as the Association) and

D.V.C. Karanthari Sangh resented by two unions, D.V.C Staff

Association (hereinafter to its witten ~statenment dated

Sept enber 19, 1967, the Association states :-
" That t he construction al | owance was
i ntroduced by the Corporation in the year 1952
and the same was being given to the workers
who work in the construction divisions /only.
The rate of C. A was 20% of pay subject to a
maxi mum of Rs. 100/-".

The Sangh in its witten statenent date Cctober 7, 1967, has

stated that the construction all owance was introduced in-the

year 1952 and that the sane is given to those workers who

work in construction divisions. |In paragraph 16 of the
witten statenent it has stated:
"That the chart marked annexure "B wll show
at a gl ance which categories of worknmen and at
what st age of wor k and under what
ci rcunst ances becone entitled to t he

construction all owance and at what rate."
In Annexure 'B to the witten statement, the Sangh had
given the particulars regarding the categories of workers
who were being given construction allowance, as well as the
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rates at which such workers were getting. , It had also
given particul ars regarding the category of workers who were
not getting the construction allowance. It is only

necessary to refer, in this Annexure "B, to the workers
com ng under itenms (a), (c) and (d) as well as the note.
ANNEXURE ' B’

CONSTRUCTI ON ALLOWANCE

Cat egory of Rat e St age and
Wor ker s ci rcunst ances
a. All workers borne on 20% Wor kers get construction
of pay regul ar Establishnent al  owance fromthe very
begi nni ng till t he
operation
st age.
b. X X X
c. Workers of common service These workers continue to
20% of | pay such as security enj oy the benefit of
staff, Hospital staff, staff construction all owance at
of I nspection Bungal ow and al I “the stages.
ot hers.
d. Schools staff,Wlfare Ni | They cease to get constru-
Centre staff etc. ction all owance after the

comencenent of these
secondary st age.
X X X
999
NOTE : Construction canp (for the purpose of
construction al lowance) means all canps which
have been _specifically set-up by the D. V.C
for construction work and where such work is
either due to start oris in progress. They
will cease to be considered as "Construction
Canps" as soon as the construction work has
been conpl et ed.
It is to be noted that in Annexure "B, the Sangh had
categorically stated that the workers of comon “seryices,
such as security staff, hospital staff, staff of = inspection
bungal ows and others were getting the construction all owance
at all stages, whereas the school staff, welfare centre
staff, etc. ceased to get the constructionallowance after
the commencenent of the secondary stage.
The appellant filed its witten statenent on Decenber — 3,

1967. In paragraph 46, it has nmet the all egations contained
in paragraphs 51 to 53 of the Association's witten
statement . It has averred that the construction all owance

is intended to conmpensate the enployees, at  construction
canps, when construction of a project has comrenced in rura
or hilly areas without any of the anenities of a township
for the deprivation of such anmenities. The appellant has
further stated that the enpl oyees engaged in the operation
of a project, after it has reached the operational ' stage,
are not justified in claimng a construction all owance. |t
has further pleaded that the allowance is withdrawn in the
course of two years to avoid hardship to the enpl oyees, who
cease to be in the construction canps. Here again it win be
seen that the case of the appellant is that the construction
allowance is paid only to those enployees who are in the
construction canp, that is the site where the construction

work is going on. It is only then that those enpl oyees w |
not be having the anenities of a township because the
construction site will be in a rural or hilly area.

There is a reference to Annexure B in paragraph 50 of the
appellant’s witten statenent. A mgjor part of t hat
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paragraph deals wth sone of the avernents nmade by the
Association. Wth regard to Annexure 'B, it is stated;

" ....1t is denied that the clains nmde by
the enmployees in Annexure 'B to the said
statement should be granted in full or at al
or with retrospective effect or at all or that
any part of themshould be granted as clains

or at all."
The Ilearned Attorney General was prepared to accept the
position that the denial regarding Annexure 'B  in this

paragraph relates to the same Annexure 'B° filed by the
Sangh along with its witten statenent and referred to in
par agraph 16 of their

1000

witten statement. It nust be stated that if paragraph 50
has riot’ nmet with the avernents in Annexure’' B, there is no
other paragraph in the witten statement of the appell ant
dealing with Annexure 'B'. Therefore, it is reasonable to
proceed on the basis that the only paragraph dealing wth
Annexure " B" is this paragraph 50. The point to be noted is
that while the Sangh has categorically stated in annexure
"B’ (which was part of the witten statement filed as early
as Cctober 7, 1967) the workers’ com ng under category (c),
who get construction allowance at all  stages, and the
workers conming under category (d), who cease to get
construction al l owance after the comencenent of t he
secondary stage, the appellant, though it filed its witten
statemrent only as 'late as Decenber 2, 1967, has not
expl ai ned nor given any information as to the 'circunstances
under which these two categories either get-or do not get
construction all owance, -and if so, under what circunstances,
The appel |l ant was content with nerely denying the claimnade
in annexure 'B'. It nust be enphasised that while the
appel l ant has specifically taken the plea in paragraph 46 of
its Witten statenent that construction allowance is paid
only When the enpl oyees are actually, so to say, stationed
at the construction site, there was a duty on its /part to
properly explain and given particulars how the workers, such
as security staff, hospital staff, staff of inspection
bungal ows and others got construction allowance ~and the
enpl oyees of the schools, welfare centers and other staff
did not get that allowance. One would have expected the
appellant to clearly refer to the nature of the ~duties
perfornmed by these various enpl oyees com ng under categories
(c) and (d) as well as the places where they are |ocated,
nanmely, whether at the construction site or at places where
a township has grown and anenities are available: At this
stage we can also nention that even during the trial of the
proceedi ngs, the appellant has not adduced any evidence in
respect of the matters that we have just nentioned,” though
it has produced evidence, oral and docunentary.

W will nowrefer to the oral evidence adduced in the case.
PW1, the Joint Secretary of the Association, has stated in
chi ef exam nation that the rmanagenent does not pay
construction allowance to all categories of worknen at the
sanme place. He has further deposed that at the same station
sonme are paid such allowance and ot her worknmen of the sane
category do not get the same. |In cross-exam nation, he has
stated that construction allowance was given to workers
connected with the construction work whether they stayed in
the construction canps or not. He has further deposed that
construction all owance, was given to renpove hardship arising
from the site of work and to conpensate for' absence of
anenities, |ike schools, hospitals, bazars and benefits of
civilised life. VWen the construction has progressed,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 10

townshi ps and col onies have grown with all anenities at sone
1001

stations. PW2, the Joint Secretary of the Sangh, has
stated that all the sites of work under the managenent have
not been provided with schools, bazars, hospitals and other
amenities

The material part of the evidence of MM1, Director of
Personnel, who gave evi dence on behal f of the managenent, is
as follows :-

Wien work on any project has started at any site, where no
civic amenities are available, the site is termed as
"construction canp’ and persons enployed therein are given
construction allowance to conpensate for lack of «civic

anenities. Till the work there is conpleted and the canp is
declared a non-construction canmp, every enployee working
therein gets construction-allowance. It nmay happen that a

portion of a project has been conpleted and has gone into
operation-and the remaining portion of the project is at the

construction -stage. In such cases, the establishnent is
divided ‘into a construction establishment, attending to
construction which is still going on, and an operationa

establishnent. Al enployees of construction establishnent
get construction allowance;, which is withdrawn in a phased
manner fromthe enployees of the operational establishment.
When construction work-at one construction canp is conplete,
such of the regular enployees, as  are required for
operational work ' at the canp are retained there and the
remai ni ng regul ar enpl oyees are transferred. If they are
transferred to anot her construction canp, t hey get
construction all owance; whereas if they are transferred to a
non-construction canp, they wll not get construction
al | owance. The regul ar enpl oyees, ~ who are at t he
construction site or who are posted at their headquarters,
but have to visit the construction site during the | process
of construction, are paid construction all owance.

W have generally set out the nature of the materials on
record. Fromthe above materials, the follow ng concl usions
broadly energe : -

Construction allowance is paid to enployees of the regular
establ i shnent, who are stationed at the construction canps,
in view of the arduous and exacting nature of construction
duties they perform Construction allowance is given to
conpensate for the lack of civic anenities. Even the
regul ar enpl oyees, who are at their headquarters, but have
to visit the construction site during ~the process of
construction, are, according to PW1, paid the construction
al | owance.

There is no controversy the enpl oyees, who are stationed at
the construction site and are enployed therein are eligible
for being paid the construction allowance. There is also no
controversy t hat the enployees, who are doi ng t he
operational work, which nust be in a place where anenities
are available, are not eligible 797SupCl |73

1002
for construction allowance., The controversy arises,
regardi ng t he, regul ar enpl oyees, who are in t he

sane; station, but sone of whom are doing operational work
and others do construction work in an extension project.
The claimof the worknen is that no distinction should be
made in the matter of paynent of construction allowance to
the regular enployees, who are posted at the same station

ne-rely on the ground that sone of them are enployed in
operational work and the others are in construction work, in
connection w th the extension of a project. According to
them the enpl oyees doing work in the construction project
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are not stationed at the construction site. On the other
hand, they are also stationed in a township where anenities
are available. |If under such circumstances, they are paid
construction allowance, which is really to conpensate for
lack of such amenities, there is no reason why the said
al l owance should not be paid to the operational staff
working at the sanme station nerely because civic anenities
are already provided. The sum and substance of the claim of
the workmen is that under such circunstances both types of
wor ken, posted at the same station should be pai d
construction all owance.

Very strong reliance has naturally been placed on behalf of
the respondents on Annexure 'B filed along with the witten
statenent of the Sangh on Cctober 7, 1967. W have already
referred to the avernents.in paragraph 16 of the said
witten statement as well as the contents of Annexure 'PB
The workers under category (c) in this Annexure are getting
the construction allowance. There is no evidence placed
before the Tribunal by the appellant regarding the places of
work of ‘the enployees coming under category (c); nor
expl ai ning the reasons qualifying such workmen to get the
construction allowance.” According to the wunions,. schoo
staff and welfare centre staff com ng under category (d) are
also simlarly situated as the enpl oyees under category (c)
and that there is no justification for denying construction
al | owance to those worknen.

The Ilearned Attorney General no doubt ~urged that except
filing Annexure "B along wth the witten statenent,
neither PW1 nor PW2, who gave evidence on behalf of the
uni ons, has expl ai ned the contents of Annexure 'B' and given
any information as to the circunstances under which the
workers conming wunder category (d) are eligible to get

construction allowance. The |learned ' Attorney General is
right in his criticismthat these two witnesses have not
said anything in their evidence about Annexure 'B'. But, in
our opinion, that does not absolve the appellant, who is in
possessi on of all information  regarding the matters
nentioned therein, fromplacing the necessary ‘materials
before the Tribunal to show the distinguishing and
differentiating features of the two

1003

categories of workmen com ng under items (c¢) and (d). We

have already referred to the facts that Annexure ’'B  was
before the Tribunal as early as Cctober 7, 1967. The
appellant filed its witten statenent only on Decenber 2,
1967. Except a bald denial regarding Annexure 'B, the
appel | ant has, not assisted the Tribunal by placing before it
details or particulars such as the nature of work, the place
where the work is being done and other relevant factors
regarding the eligibility of the particular group of worknen
under category (c) to get construction allowance. —Nor has
the appellant placed any such material regarding the non-
eligibility for construction all owance of the workmen com ng
under category (d). The appellant, who is in possession  of

all facts, has furnished no information regarding the
distinction between the workmen coming under the t wo
cat egori es. The material part of the evidence of MM1 has

already been referred to by us. He has stated that the
regul ar enpl oyees, who are at the construction site or who
are posted at their headquarters but have to visit the.
construction site during the process of construction, are
pai d construction allowance. That w tness could have, very
well referred to the different types of work, if any, done
by the enployees coning under categories (c) and (d) of
Annexure 'B'. No such evidence has been furni shed by that
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or any other witness. He has also. admtted that at the
sane station atinme will cone when there are two sets of
enpl oyees, some connected with the operational work and the
others connected with the construction work of an extension

pr oj ect. The point to be noted fromthis evidence is that
when the above two types of enpl oyees are posted at the sane
station, both of themwll be having the benefit of the

civic anenities provided at that station, because, even
according to the appellant, by the time the operationa

stage is reached, full civic anenities are already provided.

Accordi ng to the circulars already referred to, t he
essential qualification for getting construction allowance
is that the enpl oyees nust be stationed at the construction
canp site. , This is enphasised by the circular dated 14-2-
1973. The reason for such paynent is the arduous and
exacting nature of construction duties and the |lack of civic
amenities at the camp site. Cbviously, the appellant has
nodi fi ed the above principle. 'The evidence of MM1 shows
that construction allowance is paid to enployees who are
posted ' at headquarters but have to visit the construction
site during the process of construction. The essentia

qualification for recei pt of construction allowance viz. of
bei ng stationed at construction canp site, has been nodified
by the appellant. If such enpl oyees are posted of stationed
at headquarters, they will be enjoying the civic anenities
in the same manner /as the other enpl oyees who are doing
operational work at the same headquarters. Thus there

1004

is, no distinction between them.in the matter of enjoying of
civic anenities. The forner as paid construction. allowance
while the latter do not got the sane.

For instance, according to the respondents, the entire
hospital staff coming under item (c) in annexure 'B  get
construction allowance. This has not been controverted by
the appellant. Nor is it the case of the appellant that the
Hospital staff, referred to earlier, is stationed at the
construction site. It is not even the case of the appell ant
that the Hospital staff is covered by clause (b) of
paragraph 1 of the circular of 1953.. In fact the appellant,

except making a general denial, has not cared to place any
material before the Tribunal regarding the |ocation of the
Hospital and its staff. It was faintly suggested by the
Attorney during the argunents that a Doctor now and then
visits the construction site to attend on enpl oyees who may
require nmedical assistance. W will assune that it is so.

Even then, according to the circular, the said Doctor cannot
get construction allowance, as he is not stationed at the
construction site. Leaving out the Doctor for the nonent,

there is not justification for the entire staff of the
Hospital being paid the said all owance. Even the plea made
regarding the Doctor, has not been advanced before us
regardi ng the remaining staff of the hospital.

Though we are not concerned with the question whether the
staff of the hospital should or should not get construction
al | owance, we have referred to the above circunstances only
to show that there is no justification for denyi ng
construction allowance to the enpl oyees com ng under item
(d) or Annexure 'B'. The appellant has neither pleaded nor
established any factors distinguishing the school staff
com ng under item (d) fromthe hospital staff referred to in
item (c) of Annexure '"B'. |If so, it follows that when the
enpl oyees under item (c) are paid construction allowance, it
stands to reason that the enpl oyees under item (d) should
al so get the said all owance, when both of them are posted at
the sane pl ace.
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In view of the materials on record, in our opinion, the
Tribunal was justified in holding that the enployees, who
are posted at the sane station, some doing construction work
and other operational work, wll both be entitled to
construction all owance, as the two sets of enpl oyees have to
be treated and paid uniformly. The appeal in the result
fails and is dismssed with costs of the respondents one
set.

V. P. S

Appeal dism ssed
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