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1. Chal l enge in this appeal is to the order passed by a
| earned Single Judge of the Bonbay Hi gh Court at

Aur angabad. The writ petition filed by the appellant was

di smissed. Challenge in the wit petition was to the Award
nmade by the Labour Court, Aurangabad.

2. Background facts as projected by the appellant are as
foll ows: -

Respondent was working as a daily wager as Miukadam

and was being paid Rs.30/- per day in the Public Wrks

Di vi sion, GCsmanabad, District Maharashtra since August,

1984. On 10.3.1986 the District Comm ssioner of Labour

Aur angabad created 52 posts of Surveyor on contract

enpl oyment. Respondent joined as Surveyor in the office of

Di vi si onal Soil Conservation Oficer with effect from 3.4.1986
on consol i dated pay of Rs.450/- per nmonth. On 25.9.1986 the
Deputy Divisional Soil Conservation Oficer transferred the
respondent to Paranda with effect from#6.10.1986 to the office
of Sub-Divisional and Soil Conservation O ficer, Aurangabad.
On 5.8.1987 Divisional Soil Conservation Oficer abolished al
the 52 posts of Surveyor engaged on various places as they
were on temporary establishment. Accordingly, service of
respondent as Surveyor canme to be termni nated on 20.8.1987.
After about eight years, respondent submitted an application
for reference in ternms of Section 10 of the Industrial D sputes
Act, 1947 (in short the 'Act’) before Deputy Conm ssi oner of
Labour, Aurangabad. It was stated that the respondent was
working in the Public Wrks Departnent, Aurangabad til
30.4.1986 when he was orally term nated. Prayer was nade

for continuity of service with back wages. The Deputy
Conmi ssi oner of Labour nade reference under Section 10(1)

and 12(5) of the Act to the Labour Court, Sol apur for

adj udi cation. The Public Wrks Departnent, on receipt of the
notice fromthe Labour Court made enquiries about the service
particulars fromthe office of the Sub-Di visional Soi
Conservation officer. By letter dated 9.3.1995, Sub-Divisiona
Soil Conservation Oficer, Osmanabad, inforned the Sub-

Di vi sional Engi neer that by order dated 18.3.1986 respondent
was appoi nted as Surveyor on contractual enploynent, and

on 25.9.1986 he was transferred to Sub-Divisional Soi
Conservation O ficer, Paranda. As per order of the
Conmi ssi oner, Aurangabad appoi ntments of Surveyor on
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temporary establishnment cane to an end. Respondent

exam ned hinmsel f in support of his claimand exhibited 3
docunents. One of the docunents purportedly indicated that
the respondent worked in the Division till 31st August, 1986.
An officer of the Sub-Divisional Soil Conservation Ofice,
Aur angabad was exam ned in support of the appellant’s case.
The Labour Court passed an award, inter alia, holding that (1)
term nation of respondent with effect from 30. 4. 1986 was
illegal; and (2) he was to be reinstated with back wages i.e.
25% of the back wages. Challenging the aforesaid order, wit
petition was filed before the Bonmbay H gh Court which was

di sm ssed by i nmpugned order

3. Learned counsel for the appellant submtted that the
approach of the Labour Court and the Hi gh Court is clearly
erroneous. The effect of the documents produced i.e. Exhibits
C25-C27, clearly establishing the appoi ntnent of respondent

in the Soil Conservation Departnent, his transfer and ultimte
term nation has been lightly brushed aside by the Labour

Court and the Hi gh Court. The respondent hinself adnmitted
that in fact the details were given by the Soil Conservation
Oficer inthe letter dated 9.3.1995. The Labour Court has
cone to a conclusion that respondent had worked for nore

than 240 days.

4, Learned counsel for the appellant further submtted that
there is no question of termination as the respondent

vol untary joi ned another department. According to him the
docunents clearly established that he had joi ned another
establishment. Therefore, the claimwas stale and was made

after nore than eight years. The Labour Court and the Hi gh

Court erroneously held that the question whether the

wor kmen had worked for nore than 240 days or not has to be
establ i shed by the enpl oyer.

5. There is no appearance on behal f of the respondent.

6. It is to be noted that in the witten statenment, it has been
clearly stated by the present appellant about the respondent
having left the enpl oynent of the appellant’s establishnment for
joining anot her departnent and ultinmately being term nated
fromthe said departnment. Exhibit C 25 dated 10.3.1986 i s

the docunent showi ng pl ace of posting, Exhibit C 26 dated
18. 3. 1986 shows that respondent was appoi nted and was

required to join from3.4.1986. Exhibit CG27 is the transfer
order of the respondent by order dated 25.9.1986 and the

letter dated 9.3.1995 clearly shows that the respondent had
joined at Paranda at the transferred place to which he was
transferred. It is crystal clear that anple material and

evi dence were placed before the Labour Court to justify the
stand that with effect from 3.4.1986 respondent was-not in the
enpl oyment of the appellant. He hinmself had voluntarily |eft
the department to join another departnent. In any event, the
claimwas stale and was filed after about eight years of the

al | eged order of term nation. Labour Court and the H gh Court
erroneously held that the burden to prove engagerment of 240
days lies on the enployer. The viewis clearly contrary to what
has been stated by this Court in Range Forest Oficer v. S T.
Hadi mani [2002 (3) SCC 25].

7. Looked at fromany angle the order of the Tribunal and
the Award by the Labour Court as affirnmed by the Hi gh Court
cannot be nmmintai ned and are set aside.

8. Appeal is allowed but w thout any order as to costs.




