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ACT:

Code of Crimnal Procedure 1893--S. 494--Scope of Prose-
cution wthdrawn before Sessions Court--1f amounts "dis-
charge" or "acquittal" of accused--Code of Criminal Proce-
dure 1973--S. 300--if a bar for fresh prosecution for the
same of fence

HEADNOTE:

Section 494 of the Code of Criminal  Procedure 1893
provi des that any Public Prosecutor nmay, with the consent of
the Court, in cases tried by jury before the return of the
verdict and in other cases before the judgnment is pro-
nounced. wi thdraw fromthe prosecution of any person either
generally or in respect of any one or nore of the offences
for which he is tried and upon such wi thdrawal --

(a) if it.is made before a charge has been
franed the accused shall be discharged; and

(b) if it is made after the charge has been
franed or when under the Code no charge is
required, he shall be acquitted.

In the instant case, the committing Magistrate franed a
charge against the respondents for having comitted an
offence under S. 302 read with s. 34 1.P.C- and comitted
them for trial by a Sessions Court. The Sessions  Judge
granted perm ssion sought by the Public Prosecutor to wth-
draw from the prosecution under s. 494 of the Code and
"di scharged" the respondents.

After fresh investigation a new charge sheet was filed.
By then the Code of Criminal Procedure 1973 had cone into
force. Follow ng the provisions of the new Code, the conmt-
ting Magistrate commtted the respondents to stand tria
before the Sessions Court for the same offence. When t he
case cane up for trial, the respondents contended that by
virtue of the earlier orders of the Sessions Court, they had
been acquitted and that they were not liable to be prosecut-
ed again for the offence in view of s. 300 of the new Code.
This was rejected on the ground that they had earlier been
"di scharged" and not acquitted and that s. 300 had no appli-
cation to their case. The H gh Court allowed their revision
application holding that since the wthdrawal from the
prosecution in the earlier case was made after the charge
had been fl amed, the respondents had been acquitted and the
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bar of s. 300 was attracted.
Di sm ssing the appeal

HELD: The Hi gh Court was right in holding that by reason
of the order of the Sessions judge granting consent to the
withdrawal from the prosecution in the earlier case, the
respondents were acquitted and in view of s. 300 they were
not liable to be tried again for the sane offence. [356B]

(1) Section 484 of the new Code provides that where a
trial is pending i mediately before the commencenent of the
new Code, it shall be proceeded with in accordance with the
provisions of the old Code as if the new Code were not in
force. [352H]

In the instant case, when the new Code came into force
the case was pending before the Court of Session for tria
and so was liable to be tried according to the old Code. It
was for this reason that the wi thdrawal application was nmade
under s. 494 of the old Code. [353A- B]

(2) (a) Wien the prosecution against an accused conmt-

ted for trial is allowed to be withdrawn by the Court of
Sessi on under s. 494 of the old Code,
351

the withdrawal of the prosecution would be after the framng
of the charge against the accused and it must result in the
acquittal of the accused under el. (b) of that section
[ 355(F

(b) The charge agai nst an, ‘accused under the procedure
prescribed in the new Code is to be franed for the first
time by the Court of Session while according to the proce-
dure prescribed under the old Code, the charge is framed by
the committing Magi strate and the Court of Session is nerely
given the vower to alter or anend the charge, if it thinks
necessary to do so. Therefore, when under the old Code, the
Court of Session conmences the trial of an accused, there is
already before it a charge framed by the committing Magis-
trate and it is that charge that is required to be read out
and explained to the accused. and on which the plea of the
accused is required to be taken. [355D Fj

(c) In the instant case, the Judicial ~ Mgistrate fol-
| owed this procedure and after framing the charge committed
the respondents for trial. [354(Q

Queen Enpress v. Sivarama, 12 Mad. 35 and In re. Ve-
| ayudha Mudali, A 1.R 1949 Mad 508, approved.

JUDGVENT:
CRIM NAL APPLLATE JURI SDICTION: Crim nal Appeal No. 361
1975.

(Appeal by Special Leave fromthe Judgnent and Order
dated the 19th Sept., 1975 of the Karnataka High Court 'in
Crimnal Petition No. 52 of 1975.)

D. Mookerjee and B.R G K. Achar, for the appellant.
H B. Datar and R B. Datar, for respondents.
The Judgrment of the Court was delivered by

BHAGMATI, J., Thi s appeal by special leave raises a
short but interesting question of law relating to the
interpretation of certain provisions of the Code of Crimna
Procedure, 1898 (hereinafter referred to as the " d Code").
The facts giving rise to the appeal are few and nmay be
briefly stated as foll ows.

One Bodegowda was murdered and in regard to this inci-
dent a case was registered at the Police Station on 13th
Cctober, 1973 as Crine No. 62 of 1973. The police inves-
tigated the case and after the investigation was conplete, a
charge-sheet was filed agai nst the respondents in the Court
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of Judicial Mgistrate, 1st Cass Chickmagal ur and the case
was registered as C. C. No. 2319 of 1973. The | earned
Magi strate held an inquiry in accordance with the provisions
of Chapter XVIIIl of the old Code and being of the opinion
that the respondents should be committed for trial, the
| earned Magistrate framed a charge against the respondents
for having commtted an offence under section 302 read with
section34 of the Indian Penal Code. The |learned Magis-
trate then read and explained the charge to the respondents
and after giving an opportunity to the respondents to. give
in a list the nanes of witnesses whomthey w shed to be
summoned to give evidence, the | earned Magi strate made an
order commtting the respondents for trial by the Court of
Sessi ons, Chi cknmagal ur. This order of comittal was nmade
on 15th March 1974 and in pursuance of it, the records of
the case were forwarded to the Court of Sessions, Chicknaga-
[ ur where they reached on 23rd March, 1974 and the case was
regi stered as S.C. No. 5 of 1974. The Sessions Judge fixed
the trial ~of the case on 15th July, 1974 but before that
date, the Public Prosecutor filed an
352
application on - 29th-June, 1974 praying for permssion to
wi thdraw fromthe prosecution under section 494 of the old
Code. The /|1 ear ned Sessi ons Judge by an order passed on the
sanme day /accorded permission to the Public Prosecutor to
wi thdraw fromthe prosecution and 'di scharged’ the respond-
ents in respect of the offence charged against them The
State thereafter ordered fresh investigation into the of-
fence and ha consequence of such investigation, a new charge
sheet was filed against the respondents. and three other
accused in the Court of Judicial Magisrate, 1st d ass,
Chi ckmagal ur . Since this chargesheet was filed after 1st
April, 1974 when the Code of Crimnal Procedure, 1973
(hereinafter referred to as "New Code") had cone into force
t he | earned Magi strate, follow ng the provisions of the
New Code, committed the respondents and the other three
accused to stand their trial before the Court of the Ses-
sions Judge, Chickmagalur for the sane offence. Wen the
case canme up for hearing before the Sessions Judge, the
respondents made an appli cation contendi ng that by virtue of
the order dated 29th June, 1974 made by the Sessions Judge
under section 494 of the A d Code, the respondents had been
acquitted and they were, therefore, not liable to be prose-
cuted again for the sane offence in view of section 300
of the New Code. The Sessions Judge rejected the applica-
tion, taking the view that the respondents were discharged
and not acquitted under the Order dated 29th June, 1974 and,
therefore, section 300 of the New Code was not applicable
and there was no bar against their fresh prosecution for the
same of fence. The respondents challenged this Oder by
preferring a revision application to the Hi.gh Court. Thi s
revision application was allowed and the High Court held
that though the Order passed by the Sessions Judge directed
that the respondents be ’discharged , the | egal effect & of
this order was to bring about the acquittal of the respond-
ents since the withdrawal fromthe prosecution was made
after the charge had been framed and the respondents having
been acquitted under that Order, the bar of section 300 of
the New Code was attracted and the respondents were not
liable to be prosecuted again for the sane offence. Thi s
order nmde by the High Court is challenged in the present
appeal preferred by the State wth special |eave obtained
fromthis Court.

It may be pointed out that before the Hi gh Court it was
contended on behalf of the State that the earlier case
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before the Sessions Judge, viz., Sessions Case No. 5 of
1974, was governed by the provisions of the new Code and,
therefore. in view of section 228 of the new Code, t was the
obligation of the Sessions Judge to frame a charge bef ore
proceeding with the trial and since the withdrawal from the
prosecution was effected before the fram ng of such charge
by the Sessions Judge, the order passed by the Sessions
Judge ampunted to an order of discharge and not of acquit-
tal. This contention was, however, not pressed at the
hearing of the appeal before us and it was conceded, and in
our opinion rightly, that the earlier case before the Ses-
sions Judge was governed by the provisions of the old Code
and the new Code had no application to it. Section 484 of
the new Code clearly provides that where a trial is pending
i medi ately before the comencenent of the new Code, it
shall be proceeded with in accordance with the provisions
of the old Code as if the new Code were not in force. Her e
in the present case the Judicial Mgistrate had al ready nade
an order of.

353

conmittal on 15th-March, 1974 and pursuant to that order
the records of the case had reached the Court of the Ses-
sions Judge on 23rd March, 1974. The case was, therefore,
already before the Court of Sessions prior to 1st April
1974 and it was pending before that court for trial on 1st

April, 1974 when the new Code cane into force. It is
imuaterial as to when the case was actually registered and a
nunber given to it. Since the case was pending for tria
before the  Sessions Court on 1st April, 1974, it was

liable to be tried in accordance with. the provisions of
the old Code and it was for this reason that the application
for withdrawal fromthe prosecution was also nade by the
Publ i c Prosecutor under section 494 of the old Code and not
under the correspondi ng provision of the new Code. Sec-
tion 494 of the old Code provides that any Public Prosecutor
may, wth the consent of the Court, in cases tried by jury
before the return O the verdict and in other cases, before
the judgnment is pronounced, withdraw from the prosecution
of any person either generally or in respect of any one or
nore of the offences for which he is-tried and the “‘section
then goes on to add that:

"upon such w t hdrawal,--

(a) if it is nmade before a charge has

been franmed, the accused shall be di scharged

(in respect of such offence or offences);

(b) if it is made after a charge has
been framed or when under this Code no charge
is required he shall be acquitted in respect
of such offence or offences) ."

The w thdrawal fromthe prosecution in the present case
havi ng been nade under this section, it is-clear that if it
was made before a charge was framed, the respondents woul d
be discharged but if it was made a charge had been franed,
the consequence would be that the respondents would  be
acquitted. It, therefore, becones material to inquire
whet her at the date when the withdrawal fromthe prosecution
was made, a charge had been franed agai nst the respondents
or not. \Wether the order of the Sessions Judge granting
consent to the withdrawal fromthe prosecution anbunted to
an order of discharge or acquittal would depend wupon the
answer to this question. It may be pointed out that it 1is
of no consequence that the Sessions Judge directed the
respondents to be 'discharged because if the legal effect
of the order was to acquit the respondents, then the incor-
rect wuse of the expression 'discharged’” by the Sessions
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Judge would not alter the |l egal position and convert the
order of acquittal into one of discharge.

Now, in order to determi ne whether the wi thdrawal from the
prosecution was nade before the fram ng of the charge or
after, it is necessary to notice the schene of the relevant
provisions of the old Code. Sessions Case No. 5 of 1974 in
whi ch the wi thdrawal was nade was comitted to the Sessions
Court by the Judicial Magistrate under the provisions of
Chapter XVIIl of the old Code. The proceeding before the
Judicial Magistrate was instituted on a police report and
the |learned Magistrate, therefore, followed the procedure
specified in section 207A. This section |ays down a specia
procedure to be adopted in proceedings instituted on police
report with a viewto expeditious disposal of crinina
cases. Sub-section (1) provides that the Magistrate, on
354

recei pt of ‘the report forwarded under section 173, shall fix
a date for the purpose of holding an enquiry and sub-section
(2) enpowers the Magistrate to issue process for conpelling
the attendance or any w tness or the production of any
docunent . The Magi strate i's required by sub-section (3) to
satisfy hinself at the commencement of the enquiry that the
docunents referred in section 173 have been furnished to the
accused. Sub-section (4) then requires the Mgistrate to
proceed to. take the evidence of such persons as nmay be
produced by the prosecution as witnesses to the actua
conmi ssion of the offence and al so enpowers the Magistrate
to take the evidence of any other witness for the prosecu-
tion if he thinks it necessary to do so in the interest of
justice. The accused is given liberty under sub-section
(5) to cross-exam ne the w tnesses exanined under sub-sec-
tion (4) and subsection (6) provides that the Magistrate
shall, if necessary, exam ne the accused for the purpose of
enabling himto explain any circunstance appearing in the
evi dence agai nst himand thereafter give to the prosecution
and the accused an opportunity of being heard. If the Magis-
trate, at the end of this procedure, feels that there is no
ground for committing the accused for trial, he is bound to

di scharge the accused under subsection (6). But, - where
"upon such evidence being taken., such _docunents being
consi dered, such exanmination (if any) being nade  and 'the
prosecution and the accused bei ng given an opportunity of
being heard,” the Magistrate fornms an opinion that the
accused should be committed for trial, sub-section (7)

provi des that the Magistrate shall frame a charge under his
hand declaring wth what offence the accused is charged.
Sub-section (8) then requires the Magistrate to real and
explain the charge to the accused and to give a copy thereof
to him free of cost. Sub-section (9) provides that the
accused shall then be required to give in at once, orally or
inwiting, alist of the persons, if any, “whom he wi shes to
be summoned to give evidence at the trial « and when the
accused on being required to. give the |ist  under sub-
section (9) declines to do so., or gives such list, the
Magi strate is enpowered under sub-section (10) to nake an
order conmmtting the accused for trial by the Court of
Sessi on. It will thus be seen that, according to this
procedure, the Magistrate is required to frane a charge and
to read and explain it to the accused before nmaki ng an order
of commttal and the accused is in fact conmtted to stand
his trial before the Court of Session on the charge so
franed. This was the procedure followed by the Judicia
Magi strate in the present case and in accordance with it,
the Judicial Mgistrate franed a charge agai nst the respond-
ents and conmitted themfor trial to. the Court of Session
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on this charge.

The procedure to be followed by the Sessions Court when an
accused is committed to it for trial is laid down in Chapter
XXI'l of the old Code. Section 271 provides that when the
court is ready to commrence trial, the accused shall appear
or be brought before it and the charge shall be read out
and explained to himand he shall be asked whether he is

guilty of the offence charged or clains to be tried. That
is the first step to be taken by the Sessions Court in
relation to the case conmitted to it for trial. Nov, obvi-

ously, the charge that is required to be read out and ex-
plained to the accused is the charge that has been franed
by the Comm tting Magistrate under sub-section (7)

355

of section 207A There is no provision in Chapter XXII
whi ch requires the Sessions Court to frane a charge before
proceeding-with the trial of the accused. That is plainly

unnecessary because a charge is already framed by the Magis-
trate when he commts the accused for trial to the Sessions
Court and that is the charge on which the Sessions Court s
to try the accused. O course, the Sessions Court is given
an overriding power under section 226 that when it finds
that an accused is committed for trial wi thout a charge or
the charge i's inperfect or erroneous, it may frame a charge
or add to/or otherwi se alter the charge, as the case may
be, having regard to the rules contained in the old Code as
to the fram ng of charges. But this is only an enabling
power to frame a charge where, for sone reason or the other

no charge has been framed by the comm tting Magistrate or to
correct a charge where the charge is inperfect or erroneous.
It does not say that in every case the Court of Session
shall franme a new charge before proceeding with the trial

On the contrary, it clearly postul ates that ordinarily there
woul d be a charge franed by the comritting Magistrate and it
is on that charge that the accused would be tried, unless
the Court of Session finds it necessary to alter or anend
the charge. It is interesting to conpare the procedure
under the new Code where there is no provision for framng a
charge by the committing magistrate and it is/'only when the
Court of Session to which the case is comritted finds, after
considering the record of the case and the docunments submt-
ted therewith and after hearing the subm ssions of the
accused and the prosecution, that there is ground for
presuming that, the accused has commtted an offence which
is exclusively triable by the Court of Session, that it is
required by section 220 of the new Code to frane a charge
agai nst the accused. The charge against the accused under
the procedure prescribed in the new Code is to be framed for
the first tine by the Court of Session while according to
the procedure prescribed under the old Code, the charge |is
franed by the conmitting Magistrate and the Court of Session
is merely given the power to alter or amend the charge, if
it thinks necessary to do so. It is, therefore, clear that
when the Court of Session commences the trial of an accused,
there is already before it a charge franmed by the comitting
Magi strate and it is that charge, unless altered or anended

under section 226, that is required to be read out and
explained to the accused and on which the plea of the ac-
cused is required to be taken. It nust follow inevitably

as a necessary corollary fromthis proposition that when the
prosecution against an accused who has been committed for
trial is allowed to be withdrawn by the Court of Session
under section 494, the wi thdrawal of the prosecution would
be after the fram ng of the charge against the accused and
it must result in the acquittal of the accused under cl ause
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(b) of that section.

We find that this view which we are taking has prevail ed
with the Madras Hi gh Court since the |ast about eight or
ni ne decades. The Madras High Court held as far back as
1888 in Queen-Enmpress v. Sivarama(l) that where an accused
is conmtted to stand his trial before a court of session on
a Charge and the prosecution is wthdrawn by
(1) 12 Mad. 35.

356
the public prosecutor wth the consent of the court of
session under section 494, the accused is entitled to be

acquitted and not nerely discharged. The sane view was
reiterated by the Madras High Court in In re Velayudha
Mudal i (1) . W are in agreenent with the view taken in

these two decisions of the Madras Hi gh Court.

We accordingly affirmthe decision of the Hi gh Court
hol ding that by reason of the Order dated 29th June, 1974
passed by the Sessions Judge granting consent to the wth-
drawal”- from the prosecution in the earlier case, the re-
spondent s were acquitted and in view of section, 300 of the
new Code, they were not liable to be tried again for the
sane of fence and disni'ss the appeal
P.B.R Appea
di sm ssed

(1) A 1.R'1949 Mad. 508.

357




