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S. B. Maj nudar, J.

According to our esteened coll eague Sujata v. Manohar
J., these appeals are required to be allowed. Wth orofound
respect, it is not possible for us to agree with her
findings and the conclusions in so far as-it is held bu her
that section 5 sub-section (2) of the Central sales Tax Act,
1956 will cover the transactions in question. W, however,
agree with her so far as it is held that section 2(ab) of
the central sales Tax Act has  no retrospective effect and
t hat there is no evidence on record to attract the second
part of section 5(2) which deals with sale on high seas. W,
therefore, record our separate reasons for —confirmng the
deci si ons i mpugned in these appeals.

In Cvil Appeal Nos. 4953-77 of 1991 a commpn question
falls for consideration. It is to the follow ng effect:

"Whet her the purchases of African

raw cashewnuts nade by t he

assessees from t he cashew

corporation of |India (for short

"CCl’) are in the course of inport

and, therefore i nmune from
liability to tax under Keral a
Cener al sal es Tax Act , 1963
(hereinafter referred to as ’'the
Act’)."

Appellants in these cases are engaged in the purchase
of raw cashewnuts and export of cashew kernels after
processi ng. The assessnents relate to Years 1970-71 to
1973-74. It is the case of the appellants that they had
pl aced orders for inport of raw cashewnuts from African
countries through the CCl had inmported these raw cashewnuts
and made them avail able to the assessees. Consequently these
transactions would be styled as purchases by the assessees
in the course of inport and were outside the sweep of the
Act. This contention of the assessees was rejected by the
Keral a sal es Tax Appellate Tribunal, Addl. Bench, Ernakul am
Their Tax Revision cases were also dism ssed by a Division
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Bench of the Kerala Hgh Court and that is how the
appel l ants have preferred these appeal s by obtaining specia
| eave to appeal fromthis Court.

In Gvil Appeal Nos. 3647-52 (NT) of 1986 CCl is the
assessee. The sale of inported raw cashewnuts from African
countries to the local purchasers by the CC have been
brought to tax under the provisions of the Karnataka sal es
Tax Act, 1957. The appellant is a private conpany
regi stered under the conmpanies Act and is said to be a
subsidiary of the state Tradi ng corporation wholly owned by
the Governnent of India. The appellant conmpany, the
regi stered office of which is at Cochin in Kerala, inports
raw cashew from East African countries under |icences issued
by the controller of inports and Exports, and allots such
cashew to the actual users for being processed and for
export of a certain percentage of the raw cashew allotted.
In this process the appellant had not got itself registered
as a dealer in the Karnataka state nor had it filed returns
for the years 1970-71 to 1975-76. The contention of the
appel | ant'- conmpany before the Taxing Authority was to the
effect that the transaction of sale by the conpany to the
actual users was in the course of inport and, therefore
the state sales Tax Act could not encompass such a
transaction. The Taxing Authority in Karnataka on the other
hand sought to levy sales tax on the appellant on the basis
that it was a non-resident dealer. The contention of the CC
was negatived bu Karnataka Appellate Tribunal, Bangal ore.
The appellant’s Revision before the H gh court came to be
di sm ssed by a Division Bench of ‘the H gh Court by its order
dated 3rd march 1986 and that is how the CClis before us on
speci al | eave.

It becones, therefore, clear that a commopn question
arises for our determ nation as to whether the inmport of raw
cashewnuts by the CC from African exporters and its
purchase by actual users inlndia could be said to be a
transaction in the course of inport and, therefore, eligible
for exenption wunder section 5(2) of the Central sales Tax
Act, 1956. Both the Kerala H gh court as well as the
Kar nat aka Hi gh court have taken the view that these
transaction are not saved by section 5(2) of the central
sales Tax Act, 1956 and they are exigible to local sales
tax. It is this viewthat has been seriously brought  in

chal l enge by Shri Poti, |earned senior counsel appearing for
t he appellants in civil Appeal Nos. 4955-77 of 1991 and
Shri  Hegde, | earned senior counsel appearing for the

appellant CCl in Cvil Appeal Nos. 3647-52 of 1986. The
| ear ned counsel appearing for the respondent-state of Keral a
and state of Karnataka on the other hand have supported the
deci si ons of these Hi gh Courts.

In order to resolve this controversy it is necessary at
the outset to look at the relevant constitutional and
statutory provisions. wunder Article 286 of the constitution
of India restrictions have been place on the power of a
state to tax Sales. Articles 286(1) and 286(2) |ay down as
under :

"286. Restrictions as to inposition

of tax on the sale or purchase of

goods. -

(1) No | aw of a state shal

i mposed, or aut hori se the
imposition of , a tax on the sale

or purchase of goods where such
sal e or purchase takes pl ace-

(a) outside the state; or

(b) in the course of the inport of
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the goods into, or export of the

goods out of. the territory of

I ndi a.

(2) Parliament may by |law formul ate

principles for determ ning when &

sale or purchase of good takes

place in any of the ways nentioned

in clause (1)."

Parliament in exercise of its powers under Article 286
sub-Article (2) enacted central sales Tax Act, 1956. As laid
down by section 3 thereof , a sale or purchase of goods
shall be deened to take place in the course of inter-state
trade or commerce if the sale or purchase- (a) occasions the
noverment of goods from one state to another; or (b) is
effected by a transfer of documents of title to the goods
during their nmovenent from one state to another. Under
section 5(1). a sale or purchase of goods shall be deened to
take place in the course of the export of the goods out of
the territory of India only if the sale or purchase either
occasi ons such export or it effected by a transfer of
docunents-of title to the goods after the goods have crossed
the customs frontiers of India. under sub-section (2), a
sal e or purchase of -goods shall be deemed to take place in
the course of the inmport of the goods into the territory of
India only if the sale or purchase either occasions such
inmport or is effected by a transfer of docunents of title to
the goods before | the goods have  crossed the custons
frontiers of India. It, therefore, beconmes a noot question
as to whether the sale of raw cashewnuts into the course of
import of these raw cashewnuts into the territory of I|ndia.
For deciding this question the provision of sub-section (2)
of section 5 will have to be kept in view As per the said
provision the sale of inported raw cashewnuts shall be
deenmed to take place in course of iinport only if such sales
by CCl to the local actual users or conversely the
purchases of such inported raw cashew by the |ocal users
fromthe CC have occasioned such inmport of raw cashew. The
second part of sub-Section (2) of section 5 is not attracted
on the facts of the present cases as factually it is not
found in these cases that such sales were effected by
transfer of documents of title to goods, nanely. the raw
cashewnuts before they crossed the custons frontiers of
India. The entire controversy., therefore, centers round the
short question, nanely, whether the sales of these inported
cashewnuts by CCl to local users were in. the  course of
import of these cashewnuts and whether 'such sales had
occasi oned the inport.

There are various decisions of the constitution Benches
of this Court which have laid down clear paraneters for
answering this question. In the case of Ben GormN'lgir
Pl ant ati ons Conpany, Coonoor and Ors. v. Sales Tax Oficer,
special circle. FErnakulamand ors. [1964] 7 SCR 706 a
majority of the constitution Bench of this court speaking
through shah, J., had an occasion to consider the question
whet her sale of tea by the assessee-appellants to |loca
agents of foreign buyers would earn exenption under Article
286(1) (b) of the constitution of India by being treated as
sale in the course of exports. It is trite to observe that
the phraseology 'sale or purchase in the course of export’
as enployed by section 5(1) of the Central sales Tax Act is
in pari materia with the phraseol ogy enpl oyed by section 5
sub-section (2) dealing with 'sale or purchase in the course
of inport’. In the aforesaid case the appellants were
carrying on business of growing and manufacturing tea in
their estates. They sold tea to the |ocal agents of foreign
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buyers. The sales were effected by public auction at Fort
Cochin. These Tax officer assessed the appellants to pay
sales tax on transaction of auction held at Fort Cochin. It
was contended by the appellant-assessees that purchase by
| ocal agents of foreign buyers were for their principals
abroad and the goods were in fact exported out of the
territory of India and therefore, the sales by appellants
were in the course of export out of the territory of India
and were thus exenpt fromtax wunder article 286(1) (b) of
the constitution. The aforesaid contention of the appellants
was negatived by all the authorities wunder the sales Tax
Act. They thereafter also failed before the Hi gh Court. The
majority of the constitution Bench also dismssed their
appeal . Shah, J., speaking for the nmajority held that the
transaction of sale which is prelimnary to export for the
commodity sold nmay be regarded as a sale for export, but is
not necessarily to be regarded as one in the course of
export, unless the sale occasions export. Etynologically the
expression ’'in the course of export’. contenplates an
integral relation or bond between the sale and the export.
In general  where a sale is effected by the seller, and the
seller is not connected with the export which actually takes
place, it is sale for export. Were the export is the result
of the sale, the export being inextricably |inked up with
sal e so that the bond cannot be dissociated without a breach
of the obligations arising by statue or contract of nutua
under st andi ng between the parties arising fromthe nature of
the transaction, the sale is in the course of export. it was
further laid down as under:

" A sale in the course of export

predi cates a connection between the

sal e and export, the two activities

being so i ntegrated t hat the

connection between the two cannot

be voluntarily interrupted, wthout

a breach of the contract or - the

conpul sion arising fromthe nature

of the transaction. In the present

case there was between the 'sale

and the export no such bond as

woul d justify the inference that

the sale and the export formed

parts of a dingle transaction or

that the sale and export were

integrally connect ed. The

appel l ants were not concerned with

the actual exportation of the goods

and the sales were intended to be

conpl ete without the export, and as

such it cannot be said that the

said that the said sal es occasioned

export and not in the course of

export. Therefore the sales bu the

appel l ants to the agents of foreign

buyers do not come with the purview

of Act . 286(i) (b) of t he

constitution."

As per the aforesaid decision of the constitution Bench
before a sale can be said to have taken place in the course
of export the export nmust have a direct nexus with the sale
and the activity of sale and export nust be conpletely
inter-linked. On the same reasoning as in the aforesaid
case, therefore, a sale in the course of inport and the sale
and the inport must have an integrated and intertw ned
connection. If that is not so it would not be sale in the
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course of inport but it would be as sale by inport or
because of inport. In the case of K G Khosla & co. .
Deputy comm ssioner of conmmercial Taxes [1966] 3 SCR 352 a
latter constitution Bench of this court had to deal with the
guestion whether sales in that case were in the course of
i mport. Section 5 sub-section (2) directly fell for
consi deration of the constitution Bench. In that case the
appel | ant - assessee had entered into a contract with the
Director CGeneral of supplies. New Delhi for supply of axle
bodi es manufactured by its principals in Belgium The goods
were inspected on behalf of the buyers in Bel gium but under
the contract they were liable to rejection after further
inspection in India. In  pursuance of the contract the
appel | ant supplied axle bodies to the southern Railway at
paranbur and Mysore. |t was the contention of the appell ant
that the sales effected by them in favour of Director
General of Supplies. New Del hi were in the course of inport.
That contention was rejected by the Joint conmmercial Tax
officer, Madras who held that these were intra-state sales
because thhe seller was the consignee of the goods and the
buyer had reserved the right to reject the goods even after
their arrival in India.” Accordingly assessnent was mnade
under Madras General Sales Tax Act in respect of supplies at
Mysore. The appellant |ost before the Appellate Assistant
comm ssioner but partially succeeded before the Tribuna
which held that part of the goods were sold in the course of
inmport. Both the parties filed two Revision Application in
the High court.  The H gh court ~allowed the Revision
Application of the state and rejected that of the assessee.
The appellant thereafter approached this Court by specia
| eave. Allowing the appeal of the assessee it was held by
the constitution Bench of this court speaking through Sikri,
J., that section 5 sub-section (2) of the central sales Tax
Act does not |ay down any condition that before a sale could
be said to have occasioned inport it is necessary that the
sal e should have preceded the inport. That it was quite
clear on the facts that it was(incidental to the contract
that the axle-box bodies would be manufactured in Bel gium
i nspected there, and inported into India for the consignee.
Moverrent of goods from Belgiumto I'ndia was in pursuance of
the conditions of the contract between the assessee for any
ot her purpose. Consequently the sales took place in- the
course of inmport of goods within Section 5(2) and, therefore
case indicate that the assessee was the agent of the foreign
seller. The principles were in Belgium They exported the
goods through the agency of the appellant and sold themto
the Director General of civil supplies. New Del'hi who was
the consignee. Thus the entire transacti on was an integrated
transaction by which a foreign seller throughits 1ndian
agent, nanmely, the assessee sold the goods to Indian
purchaser, namely, the Director General of civil “supplies.
Consequently it was treated as one integrated transaction of
sale by a foreign exporter of goods to |Indian inporter,

nanely, the Director General of civil supplies, New Delhi
through the agency of its local agent, nanely, the assessee
and, therefore, the transaction was treated by the

constitution Bench as representing sale in the course of
inmport. The third constitution Bench judgnment is found in
the course of inport. The third constitution Bench judgnent
is found in the case of coffee Board, Bangalore v. Joint
Commercial Tax officer. Madras and Anot her (1969) 3 SCC 349.
In that case the coffee Board had sold coffee at the export
auctions with a view that the coffee nmay get exported
through these auction purchasers to outside countries. it
was the contention of the coffee Board that these sales were
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in the course of export of <coffee out of the territory of
India since the sales thenselves occasioned the exports of
cof fee and coffee so sold was not intended for use in India
or for sale in Indian nmarkets. This contention canvassed in
the wit petition under Article 32 of the constitution by
the coffee Board was rejected by the mpjority of the
constitution Bench speaking through Hi dayatullah, CJ. It was
held that the petitioners cannot claimexenption fromtax.
The phrase ’'sale in the course of export’ conprises in
itself three essentials : (i) that there nust be sale; (ii)
that goods nust actually be exported and (iii) that the sale
must be a part and parcel of the export. Therefore either
the sale nust take place when the goods are already in the
process of being exported which is established by there
having al ready crossed'the custons frontiers, or the sale
must occasion the export. — The phrase of export’ ’or during
export’. Therefore  the ~“export- from India to a foreign
destination must- be established and the sale nust be a |link
in the same export for which the sale is held. The tests are
that there nust be a single sale which itself causes the
export or-is-in progress or process of export. There is no
roomfor two or nore sales in the course of export is the
sale which itself result .in the novenent of the goods from
the exporter to the inmporter. Sale nmust be an integral part
of the precise export before it can be said to have
occasi oned that particular export. Applying the aforesaid
test laid dowmn by majority in that decision to 'sales in the
course of inmport” 'three essentials would obviously be
required to be met before the sale can be said to be in the
curse of inport, (i) there nmust be sale: (ii) the goods nust
actually be inported; and (iii) the sale nust be part and
parcel of the inmport. Consequently it nmust be shown by the
appel l ants that the sale by CCl to the local users of
i mported raw cashewnuts had occasi oned the inport and such a
sale was a part and parcel of the inport. If there are two
i ndependent sales, one by a foreign exporter to CCl and
second sale by CCl to the |ocal users, the |link between the
i mport of raw cashewnuts and their actual delivery to'their
actual users would be broken. The integrated  course of
i mport would then be found wanting. The next constitution
Bench judgnents rendered in the case of The state of Bihar
and Another v. Tata Engineering and Loconotive co. Ltd.
(1970) 3 SCC 697. In that case the constitution found in
Article 286(2) of the constitution dealing with sales inthe
course of inter-state trade or conmerce. Hegde, J., speaking
for the Constitution Bench nade the following pertinent
observation in para 14 of the Report

"The deci ded cases establish that

sales will be considered as sales

in the course of export or inport

or sales in the course of inter-

state trade and commrerce under the

foll owi ng circumnst ances

(1) when goods which are in export

or inport streamare sold;

(2) Wen the contract of sale or

aw under which goods are sold

require those goods to be exported

or inported to a foreign country or

froma foreign country as the case

may be or are required to the state

other than the state in which the

delivery of goods takes place; and

(3) Were as a necessary incidence

of the contract of sale goods sold
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are required to be exported or

i nported or transported out of the

state in which the delivery of

goods takes pl ace."

This takes us to yet another constitution Bench
judgrment of this court in the case of Ms Binani Bros. (P)
Ltd. etc. etc. V. Union of India & Os. (1974) 1 SCC 459. In
this court in this Court specking through Mathew, J., had an
occasion to once again exam ne the question whether the
sales on that case were in the course or inport of goods so
as to be covered by the Article 286 (1) (b) of the Centra
sal es Tax Act, 1956. In that case 5(2) of the central sales
Tax Act, 1956. In that case the petitioner under Article 32
before this court was a dealer in non-ferrous netals. He was
supplying the sane to the Directorate CGeneral of supplies &
Di sposals (DGS & D).~ The petitioner wused to inport these
metals. The petitioner had sold the inported material as
principal to the DGS & D For effecting these sales it had
purchased t he goods fromforeign sellers and these purchases
formthe foreign sellers occasioned the novernent of goods in
the course of inport. It was held by the constitution Bench
that the novenent of goods was occasi oned by the contracts
for purchase which the petitioner entered into which the
foreign sellers. No novenment of goods in the course of
i mport took place pursuant to the contracts of sales to DGS
& D were distinct and separate from his purchase from
foreign sellers. To put it differently the sales by the
petitioner to the DGS & D did not occasion the inport. On
the contrary purchases nade by the petitioner from the
foreign sellers occasioned the “inport of the goods. There
was no privity of contract between DGS & D and the foreign
sellers. The foreign sellers did not enter into any contract
by thensel ves or through the agency of the petitioner with
the DGS & D and novenent of ~goods from the | foreign
countries was not occasioned on account of the sales by the
petition to DGS & D. It was further held that through under
the contract DGS & D undertook to(provide all facilities for

that inport of the goods for fulfilling the ‘contracts
i ncluding an I nport Reconmendation certificate, there 'was no
absolute obligation on the DGS & D to procure these

facilities. And it was the obligation of the petitioner to
obtain the inmport licence. Therefore, even if the contracts
envi saged the inport of goods and their supply to the DGS &
D fromout of the goods inported, it did not followthat the
noverrent of the goods in the course of inport was occasi oned
by the contracts of sale by the petitioner with DGS & D AS
we will presently show, the ratio of the decision of the
aforesaid constitution Bench directly gets attracted on the
facts of the present cases. Substituting DGS & D for | oca

users and the petitioners in that case by the CC it
becones clear that on the sane reasoning by which the
constitution Bench held in the aforesaid case that the sale
by petitioner to DGS & D was not in the course of inport it
will have to be held that the sales by CCl in the course or
i mport. Another Constitution Bench judgnent which al so gets
squarely attracted on the facts of the present cases is
rendered in the case of MD. Serajuddin & Ors. etc. etc. W.
The state of Oissa (1975) 2 SCC 47. In the aforesaid case
this was concerned with the interpretation of the term’in
the course of export’ as found in section 5(1) of the
central sales Tax Act. However, while interpreting the said
phraseol ogy the constitution Bench also construed identica

phraseol ogy found in section 5(2) dealing with in the course
of inport’. In that case the appellant before this court was
assessee who was registered dealer under the central sales
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Tax Act, 1956, carrying on business of mning and exporting
mneral ores to foreign countries. He had entered into four
contracts for sale of chrone concentrates. Two of them were
directly with foreign buyers. The other two were directly
with the state Trading corporation (STC) ever since export
of mineral ores was canalise through it. The STc in turn
entered into contracts with foreign buyers. The Hi gh court
held sales wunder the first two contracts directly wth
foreign buyers exenpt fromsales tax being in the course of
export. But it held sales under the contract with STC not
exenpt from sal es tax under the contract with STC not exenpt
fromsales tax under Article 286(1) (b) of the constitution
read with section 5(1) of the central sales tax Act. The
majority of the constitution Bench speaking through Ray,
CJ., upheld the decision of the H gh court against the
assessee. It was held that section 5 of the central sales
Tax Act has given a legislative mneaning to the expression
"in the course of export’ and '’ in the course of inport’.
The expression ’'in'the course’ inplies not only a period of
time during which the novenent is in progress but postul ates
a connected relation. Sale in the ~course of export out of
the territory of India neans sale in the course of export
out of the territory of India neans sale taking place not
only during the goods out of the country but also as part of
or connected with/such activities. In 'paragraph 18 of the
Report the follow ng pertinent observation were nade:

“ A sale in the course of export

predi cates a connecti on between the

sale as decisive for determ ning

that question. Each case nust

depend upon its facts. But it does

not nean that distinction between

transaction which nmay be called

sales for export and sales in the

course of export is not real. Were

the sale is effected by the seller

and the seller is not connected

with the a sale for export. Were

the export is the result if sale,

t he export bei ng i nextricably

linked up with sale so that the

bond cannot be dissociated without

a breach of the obligations arising

by stature, contract, or nutua

under st andi ng between the parties

arising from the nature of the

transaction the sale is in the

course of export.”

Wil e considering the question whether the sale is in
the course of export, the Constitution Bench considered the
further question further there should be a single sale or
there can be two or nore independent cases. In this
connection, it was observed that there nust be a single sale
which itself causes the export and there is no room for two
or nore sales in the course of export. The sale which is to
be regarded as exenpt is a sale which causes the export to
take place or is the imediate case of the export. To
establish export a person exporting and a person inporting
are necessary elements and the course of export is between
them Introduction of a third party dealing independently
with the seller on the one hand and with the inporter on the
other breads the link between the two for then there are
two sales one to the internmediary and the other to the
inmporter. The first sale is not in the course of export
because the export commences wth the internediary. The
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tests are that there nmust be a single sale which itself
causes the export. The only sale which can be said to cause
the export is the sale which itself result in the novenent
of the goods fromthe exporter to the inporter. So the test
is whether there were independent transactions or only one
transacti on which occasioned the novenent of the goods in
the course of export. Applying this principle to the facts
of the case it was held that the sale by the assessee to the
STC which was the canalising agency for exports had no
connection with the export by STC of the purchased goods to
the foreign buyers and, therefore, the sale by the assessee
in favour of the canalising agency , nanely, STC was held
not to be a sale for export. In this connection the
foll owi ng pertinent observation were nmade in paragraphs 25
and 26 of the Report:

" Hence the contention on behal f of

the appellant” that the - contract

between the appel l ant and the

cor por ation and the contract

between the corporation and the

foreign buyer forned interacted

activities in the course of export

is unsound. The pr e- em nent

guestion is as 'to which is the sale

or purchase /'which occasions the

export. The di stinction between

sal es for export cannot be

di sregarded.

The features which point-wth

unerring accuracy -to the contract

bet ween the appellants and the

corporation on the one hand and the

contract between the corporation

and the foreign buyer on the other

as two separate and independent

contracts of sale are : There was

no privity of contract between the

appel l ant and the foreign  buyer.

The privity of contract is between

the corporation and the foreign

buyer. The privity of contract is

between the corporation and the

forei gn buyer. The i mmedi ate cause

of the novenent of goods and export

was the contract bet ween t he

foreign buyer who was the inporter

and the corporation who was the

exporter and shipper of the goods.

Al'l relevant documents were in the

nane of the corporation whose

contract of sale was the occasion

of the export. The expression "

occasions” in Section 5 of the Act

means the i mediate and direct

cause. But for the contract and

direct cause. But for the contract

between the corporation and the

foreign buyer, there was no

occasi on for export. Therefore, the

export was occasi oned by the

contract of sal e bet ween t he

corporation and the foreign buyer

and not by the contract of sale

between the corporation and the

appel | ant .
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The appel | ant sol d t he goods

directly to the corporation. The

ci rcunst ance that the appellant did

so to facilitate the perfornance of

t he contract bet ween t he

corporation and the foreign buyer

on terms which were simlar did not

make the contract between t he

appel l ant and the corporation the

i mredi ate cause of the export."

Sal es or purchases through canalising agencies who
export or inport goods were al so considered paragraph 28 of
the Report. It was held that system of canalisation of
exports or inports through the state Trading corporation is
constitutionally valid.~ The broad reasons for the system of
canal isation are control of foreign exchange ad prevention
of abuse of foreign exchange.. Counsel for Mnerals and
nmetals ~Trading co. which becane the successor to the
corporation did not contend that the successor to the
corporation'did not contend that the corporation is and
agency. Agency is created by -actual authority given by
principal to the agent or  principal’'s ratification of
contract entered into by the agent on his behalf but without
his authority. Agency arises by an ostensible authority
conferred by the principal on the agent or by an inplication
of law in cases of necessity. The contention on behalf of
the appell ant that STC was an agent of necessity because the
STC was a special ‘agency to carry out certain public
policies, was turned down. It was held that the sale by the
assessee to the canalising agency which exported the goods
was a sal e transaction between two princi pal and agent.

Applying the ratio of the aforesaid constitution Bench
decision to sale or purchase in the course of inport as
envi saged by section 5(2) which i's pari nmateria provision
and is almst a mrror imge of the provision of section
5(1) dealing wth converse type of cases it has, therefore,
to be held that any purchase of goods inported by canali sing
agency like CC which is the inporter of such goods and
which sells themto the actual users would al so partake the
character of a sale between principal wherein the foreign
seller would be out of picture and such transactions between
all the three of themso as to nake the transaction one of
sal e or purchase in the course of inport. But it may as well
be a transaction because of or by inport carried out by the
canal ising agency Ilike CCl. It is also pertinent to note
that the constitution Bench in Serajuddin’s case (supra) has
heavily relied upon other constitution Bench judgnent in the
case of Binani Bros. (Supra) which was directly concerned
with the interpretation of section 5(2) of the central sales
Tax Act as we have seen earlier

Learned senior counsel for the appellants invited our
attention to a decision of a Bench of two | earned Judges of
this Court in the case of The Deputy Conmm ssioner of

Agricultural Incone Tax and sales Tax. Central Zone.
Er nakul amv. Ms Kotak & co.. Bonbay. etc. etc. (1974) 3 SCC
148. The said decision was rendered in the Ilight of the

peculiar facts of the case which came up for consideration
of this court. The Bench speaking through Hegde, J., noted
the fact that the assessee-firmbefore themhad inported
cotton against actual user’s inport licence granted to the
mlls concerned and was selling the cotton to them That the
assessee was also precluded fromselling to anybody ot her
than the mills to whomthe wuser’s inport licence had been
granted. It was also noted that the assessee-firm had
entered into contract with the mlls, dated March 20, 1964,
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that the inport licence issued in favour of the mlls was
made available to the firmfor utilisation of the contract,
that the letter of authority authorising the firmto inport
cotton was also issued. That the bill of |ading obtained by
the foreign supplier on shipment of the goods was also
obtained by the firmand the cotton was thus sent to India.
On the peculiar facts of that case, therefore, it was held
that the assessee-firmwas acting on behalf of the Indian
inmporter mlls concerned. In the light of the aforesaid
peculiar facts of the case, therefore, the Bench applied the
ratio of the decision of this court in the case of K G
Khosla & Co. (supra) . It is difficult to appreciate how the
said decision can be of any avail to the appellants on
entirely different set of facts which have remained will
established on record and which will be adverted to by us in
the latter part of this judgnent.

It istinme for us nowto refer to two other judgment of
this court rendered by Benches of three | earned Judges and
on which /strong reliance was placed by the |earned senior
counsel . for the appellants. In the case of Deputy
Conmi ssi oner _of Agricultural Incone Tax and sales Tax.
Eranakul amv. Indian Explosive Ltd. (1985) 4 SCC 119 this
court dealt wth the question whether the respondent-
assessee was concerned with sale transaction in the course
of inmport of chemicals, dyes etc. The npdus operand
assessee in that case was to the effect that |oca
purchasers used to place orders with the respondent. The
respondent then placed orders with the foreign supplier for
the supply of the 'goods and in-such orders the name of the
| ocal purchaser who required the goods as also its |licence
nunbers, were specified; the actual inport was done on the
strength of two docurments I|ike (a) the Authority issued by
chief controller of Inport the goods, to open letters of
credit and make renmittent of foreign exchange against the
said license to the extent of value specified therein. The
i mpost |icence expressly contained two conditioned, (i) that
the goods inports will be the property of the |icence-hol der
at the time of clearance through the custons and (ii) that
the goods will be wutilised only for consunmption ‘a raw
material or accessories in the licence-holder”s factory and
that no portion thereof wll be sold to or be permtted to
be utilised by any other. In the |ight of these facts the
decision of the Kerala Hi gh court that respondent-assessee
had effected sales in the course of inport, was upheld by

this Court. Tul zapurkar, J., speaking ~for ~this “court
observed that there was an integral connection between the
sale to the local purchase and the actual inmport of the

goods from the foreign supplier. The novenent of goods from
foreign country like United states to India was in pursuance
of the conditions of the pre-existing contract of sale
bet ween t he respondent - assessee and the | ocal purchaser. The
i mport of the goods by the respondent-assessee was for and
on behal f of the |ocal purchaser and the respondent-assessee
could not, wthout conmtting a breach of the contract,
divert the goods so inported for any other purpose. In
paragraph 4 of the Report it was further observed in the
l'ight of wvarious decisions of this court to which we have
made a reference earlier, that in order that the sale should
be one in the course of inmport it nust occasion the inport
there must be integral connection or inextricable Ilink
between the first sale following the inport actual inport
provided by an obligation to inport arising fromstatute,
contract or nmut ual under st andi ng or nature of t he
transaction which Ilinks the sale to inport which cannot,
wi thout comrtting a breach of statute or contract or
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nmut ual under st andi ng, be snapped.

The aforesaid deci sion obviously was rendered in the
light or the peculiar facts of the case before the court. In
that case that case the respondent-assessee was acting on
behal f of the local inporters and was alnost as good as
their agents for inporting the goods on their behalf from
foreign countries. The goods inported had to be the property
of the |licence-holder at the time of clearance from the
customand it was on the basis of the actual user’s licence
that the goods were inported by the respondent-assessee and
, therefore, it was held on the facts of that cause that
there was an integral connection or inextricable Iink
between the first sale following the inport arising from
contract or nmut ual  under st andi ng or nature of t he
transaction which linked the sale to inport which could not,
wi thout conmitting a breach of contract or nmut ual
understandi ng be diverted el sewhere. As we wll presently
see no such conclusion is possible on the facts of these
appeal s and in the Iight of salient features energing on the
record of these cases. On the contrary the decisions of the
constitution Benches of this court- in Serajuddin’'s case
(supra) and in the case of Binani Bros. (supra) get squarely
attracted. The other decision on which strong reliance was
pl aced by the |earned senior counsel for the appellants was
rendered by a Bench of three |earned Judges in the case of
Consol idated coffee /Ltd. and Anr. etc.. V. Coffee Board.
Bangal ore etc. etc. (1980) 3 SCR 625 which is called the
second coffee Board case. |In that -case Tulzapurkar, J.
speaking for the Bench had to -consider the constitution
validity of section 5 sub-section(3) of the central sales
Tax Act which was brought on the statute Book-in the |ight
of the earlier coffee Board case judgnent . of t he
constitution Bench in Coffee Board, Bangalore (supra). By
the said anendrment to section 5(3) thelegislature thought
it fit to grant exenption also to the penultimte sales
prior to the sales in the course of ‘export by the canali sing
agency. That was with a view to boost up foreign exchange
earnings. Wiile upholding the said anendnent it was held
that section 5(3) of the Central sales Tax Act has been
enacted to such penultimte sale as satisfies the two
conditions specified therein, nanely, (a) that such
penultimte sale nust take place (i.e. becone complete)
after the agreenent or order under which the goods are to be
exported and (b) it nust be for the purpose of conplying
with such agreement or order and it is only then that such
penultimte sale is deemed to be a sale in the course of
export. The aforesaid decision, therefore, is confined to
the wvalidity of the amended provi sion which itself
postul ates that but for such anendnent the penultimte sale
woul d have remained outside the sweep of Section 5 sub-
section(l) of the Central sales Tax Act and such penultinate
sale could not have been treated as sale in the course of
export. Even that apart for interpreting the identica
phr aseol ogy " in the course of" found both in section 5(1)
and section 5(2) this decision by three |earned Judges’
Bench could not have | aid down anything contrary to what the
constitution Benches in Serajuddin’ s case (supra) and in the
case of Binani Bros. (supra) had laid dowm on the true
construction of the provision of section 5(1) and 5(2) while
interpreting the words "in the course of export’ or ' in the
course of import’ as found in these provisions.

Rel i ance placed by our esteened colleague Sujata V.
Manohar, J. on the judgments of this court in the cases of
I ndi an Expl osives Ltd. and Ms. Kotak & co. (supra) for
taking the view that ratio of the constitution Bench
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judgrment in M. Serajuddin case (supra) would not be
applicable as the |legislature had anmended the relevant
provisions of section 5, in our view, is not apposite. In
the first place, as noted earlier, the decisions of smaller
benches of |earned Judges of this court that decided Indian
Expl osives and Ms. Kotak & Co.’s case (supra ) cannot be
pressed in service by the appellants when on facts of the
present cases the contrary ratio of the decisions of the
constitution Benches which decided MM Serajuddin’'s case
(supra) and Ms. Binani Bros.’s case (supra) squarely get
attracted. Even that apart, wth great respect to our
esteemed col | eague Sujata V. Manohar, J., it could not
assuned that the |egislature by inserting sub-section (3) of
section 5 had in any way  departed from the ratio of the
af oresaid constitution Bench decisions on the statutory
schene as was then existing.. it is trite to observe that
the legislature is conpetent to renmove the substratum of the
earlier judgment-or this court by inserting s new provision

It is necessary to visualise that but for sub-section (3) of
section. 5 as introduced by the latter anmendnent, the
penul ti mate transactions woul d have  renmained outside the
sweep of the phrase ’'sale in the course of export’. It is
only because of the latter amendment that by a |egislative
fiction even the penultinmate sal es were sought to be covered
by the said phrase. It is pertinent to observe in this
connection that there is no such amendnent introduced by the
| egislature for extending the sweep of the phrase ‘sale in
the course of inport '’

In the light of  the aforesaid settled |legal position
enmerging fromthe constituti on Bench decisions of this court
the follow ng propositions - clearly get projected fro
deci di ng whet her the concerned sal e or purchase of goods can
be deened to take place in the course of inport as laid down
by section 5(2) of the central sales Tax Act:

(1) The sale or the purchase, as

the case may be, mnust actually
take pl ace.

(2) Such sale or purchase in.India
must itself occasi on such
import, and not vice versa
i.e. i mport shoul d not
occasi on such sal e.

(3) The goods nust have entered
the inport stream when they
are subjected to sale or
pur chase/ .

(4) The inport of the concerned
goods must be effected as a
direct of the concerned sale
or purchase transaction.

(5) The course of inport can be
taken to have continued till
the inported goods reach the
| ocal users only if the inport
has comenced t hrough the
agr eenment bet ween foreign
exporter and an internediary
who does not act on his own in
t he transacti on with t he
foreign exporter and who in
his turn does not sell as
principal the inported goods
to the | ocal users.

(6) There must be either a single
sale which itself causes the
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import or is in the progress
or process of i mport or

through there may appear to be
two sale transactions they are
so integrally enter-connected
that they alnost resenble one
transaction so t hat t he
noverment  of goods from a
foreign country to India can
be ascri bed to such a
conposite wel | i ntegrated
transaction consisting of two
transactions dovetailing into
each ot her.

(7) A sale or _purchase can be
treated to be in-the course of
inmport if there is a direct
privity of contract | between
the Indian inporter ~and the
foreign exporter and t he
intermedi ary through whi ch
such inport is effected nerely
acts as an agent or a
contractor for -~ and on behalf
of Indian inporter.

(8) The transaction in substance
must  be such t hat the
canal i si ng agency or the
i nternediary agency t hrough
which the inports are effected
into India so as to reach the
ultimate local wusers appears
only a as nmere name |ender
t hrough whom it is thelocal
i mporter-cuml ocal user who
masquer ades.

If the aforesaid conditions are satisfied t hen
obviously the transaction of sale or purchase would be in
the realm or sale or purchase in the course  of /inport
entitling it to earn exenption under - section 5(2)° of the
central sales Tax Act. But if on the contrary the
transacti ons between the foreign exporter and the | ocal user
inlndia get transmtted through an i ndependent canali sing-
i mport agency which enters into back to back contracts and
there is no direct linkage or caudal connection between the
export by foreign exporter and the receipt of the-inported
goods in India by the local wusers, the integrity of the
entire transaction woul d be di srupted and woul d be
substituted by two i ndependent transactions. one between the
canal i sing agency the owner of the goods inported and the

ot her between the i mport canalising agency and the |oca
users for whose benefit the goods were inported by the
whol esal e i nporter being the canalising agency. |In such a

case the sale by the canalising agency to the |ocal users
woul d because of or by inport which would not be covered by
the exenption provision of section 5 sub-section (2) of the
central sales Tax Act.

On the facts of these cases and in the light of the
propositions enumerated above it is imnmpossible to accept the
contention of |earned senior counsel for the appellants that
the sales in the present cases effected by the CCl in favour
of the local users were in course of inport of raw cashew
from African countries.

W may state that a clear finding of fact is reached by
the tribunal in cases arising out of Revisions before the
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Kerala High court and also by the Karnataka High Court in
the appeals by CCl that neither the CC nor the assessee had
| ed any evidence to show that goods were sold by transfer of
docunents of title on high seas, and hence it had to be held
that CCl had not sold the goods crossed the custons
frontiers of India and resultantly the latter part of
section 5(2) is not attracted on the facts of these aspects
any further.

Now is these time for us to take stock of the situation
and to see whether the aforesaid requirements for the
applicability of section 5(2) have been nmet in the present
cases or not.

Prior to Septenber 1970 the assessees inported raw
cashewnuts from African countries wunder an open Cenera
Li cence. After processing these cashewnuts the assessees
exported cashewnut kernel's  to other countries. By a
Notification issued under bearing No.3-1970 dated 31st of
August 1970, " cashewnuts"” were deleted fromthe schedul e of
itens which could be inmported under an open General Licence.
I nstead they were now required to be inported through a
canal i si ng _agency, nanely, the CCl. As a result, for the
rel evant assessnent years 1970-71 to 1972-73 the assessee
i mported their requi rement of cashewnuts from African
countries through the CCI. As the CC . is acting as a
canalising agency, it after collecting the information
regarding the requirenments of actual users in connection
with the inport of raw cashewis found to have acted on its
own in this dealing. with the foreign exporter. Therefore,
CCl cannot be said to be an agent of the |ocal users. it has
been found as a fact that CC deals wth the foreign
exporter on its own though while so acting it nay be keeping
inview its further obligation to sell the inmported cashew
to there concerned private |ocal users who have to process
the sane for exporting the processed cashewnuts ultimtely.
It is also well established on record that on account of the
demands by |ocal wusers and the -agreenent to sell the
i nported cashew by CCl to the local users the CCl undertakes
the task of inparting cashew on wholesale basis fromthe
foreign exporters by entering into. independent contracts
with the foreign exporters by entering into independent
contracts with the foreign exporters. The followng salient
features of the transaction which remain well established on
record and which have been enunerated by the Kerala High
court deserve to be noted at this stage

(a) There was a direct, distinct

and i ndependent contract of

purchase between the CCl on

the one hand and the foreign
sellers in Africa on the

ot her.

(b) The transactions under which
the CCl  sold the inported raw
cashewnuts to the assessee on
paynent of the price thereof
are wholly wunconnected with
the contract of purchase, the
CCl had entered into with the
foreign sellers.

(c) There is no privity of
contract between the assessees
and the foreign sellers.

(d) The assessees remai ned
undi sclosed to the foreign
sel l ers.

(e) The foreign sellers know
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not hing of the understanding
between CCl and the assessees,
di scernible from the various
orders and agreenments executed
between them in connection
with the distribution of the
raw cashewnut s.

(f) The bills of | ading wer e
undi sputable nade out in the
nane of the CCl and the CC
therefore had obt ai ned a
conpl ete and i ndef easi bl e
title to the goods purchased
by them from foreign sellers.

(g) The transaction under which
the raw cashewnuts were put on
board the ship did not create

any r eal rights and
obl igations as between the
foreign sellers and t he
assessees al t hough the raw
cashewnut s are supposedl y

i nported for their benefit.

(h) The circunstance t hat the
contract 'between CCl and the
foreign sellers was in the
CIF form strengthens the
position that there were two
di stinct, i ndependent and
unconnect ed pur chases.

(i) Sale prices for distribution
of goods to actual users wll
be determined by the public

sect or agency concer ned
subject to the guidance and
gener al control of the

M nistry of Foreign Trade.

In this connection it will so be profitable to keep in
view the findings recorded by the Kerala Appellate Tribuna
based on relevant evidence on record. At —-page 88 of the
paper books is found a letter dated 4.11.1970 addressed by
CCl to one simlarly situated |ocal users Bakul Cashew Co.,
Quilon. The said letter calls wupon the local wusers to
furni sh requi site bank guarantee for the entire value of the
goods allotted to it or in the alternative open-a letter of
Credit in favor of the cashew corporation of" India,
Cochin/state Trading corporation of India, Cochin through
the cochin Branch of its bankers in Quilon. ([ The Iletter
further recites that clearance of respective quantity of
cashewnuts would be done by executing a bond with custons
with the help of follow ng docunents :

1. Provisional invoice to be issued

by CCl in the absence of origina

supplier’s invoice

(2) No. and date of sub-licence

issued in its favour.

(3) Delivery order in local user’s

favour issued by the steamer agent.

The Tribunal also noted the further fact that the
forei gn exporter issues invoice of the exported conmpdity to
India in favour of CCl Ltd. whose inport |Ilicence is also
nentioned at the top of the invoice. That licence is in
favour of Cashew corporation of India. A copy of such
invoice is found at page 94 of the paper Book. This invoice
| eaves no roomfor doubt that the privity of contract
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bet ween t he foreign exporter and the Indian inporter is
bet ween t he foreign exporter and the Indian inporter is
between the CCI as inporter and the foreign exporter at the
other end which would clearly pre-suppose that the goods
nmoved in the inport streamon account of the purchase by
CCl, the Indian inporter, which places order for inport of
cashew with the foreign exporter. The local wusers are
nowhere in the picture at that stage. It nmay be that the CCl
acting as a wholesale inmporter places the orders for inport
of cashew in the [Iight of theses prior agreenents with the
| ocal users. But that would make it a wholesale inporter
acting upon the requirenments of the |local users who would
remain | ocal purchasers through the wholesale seller-cum

i mporter CCl. At page 95 of the paper Book is also found
CCl's invoice in turn “issues for a users quantity of .pl6l
imported material in favour the sub-licence in issued. At

page 96 is found -a copy of the Bill of Lading which also
shows that the foreign exporter has exported the goods in
favour of 'the CCl, Cochin through the concerned ship. It is
al so found ~established on record that the goods could be
cleared through custons by the locals users after naking
full payment of the goods to-the CCl. Thus ownership of the

goods remains wth the CCl-till the concerned docunents are
cleared through the bankers of the |ocal users a copy of
which is found as Annexure 'I’' at page 99 of the paper Book

shows that the goods for the inport of which the |licence has
been granted shall be the property of the license t the tine

of clearance through the custons. I't was submitted by the
| earned senior counsel for the appellants that was a
m st aken condition inposed in the subsidiary Ilicence. Be

that as it may, during the relevant period of assessnent
such subsidiary licence clearly showed that the main |icence
to inport was in favour of CCl and the  sub-licence was
available to the local users who coul d beconme the owner of
the goods inported only after making full payment of the
goods to the CCl and after getting clearance of the goods
through the custons. " Even the Letter of Authority given by
the Mnistry of Foreign Trade to CCl as inporter of the
goods to permt the indenter to clear inported goods through
the custonms also reflects the sane. position: The Keral a
Tribunal in paragraph 21 of its judgment has found that the
allottees cannot claim absolute ownership of the goods
before custons clearance as it is evidenced fromaletter
dated 29.2.1971 sent by the cashew corporation of India to
certain allottees, wherein it has been specifically stated
that if steps are not taken by the allottee to take delivery
of the goods that reached the port imrediately, t he
corporation of the corporation to the allottes would go to
show undoubtedly that the goods remmin the property of the
corporation with specific right to re-allot or re-sell the
same to other parties wuntil the goods are cleared through

customs. so, the allottees cannot claim ownership of
property in the goods before they clear the goods through
custons. It was submitted that the CC was under an

obligation to allot the requisite quantity of inported
Cashewnuts to the local wusers for whose benefits the goods
were inported. But that will not reflect that | ocal user was
the inporter. Agreenent between CCl and |ocal user may give
a contractual right to the local wusers to enforce its
demands against CCl and in a given case it may be enforced

by specific performance against CCl. That claim however ,
has nothing to do with foreign exporter who only deals with
Ccl as bul k i mporter of t he goods and

against whom the |local wuser cannot have any legally
enforceable right. Al the aforesaid features which are well
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established on record | eave no roomfor doubt that it is on
account of the sale to CCl by foreign exporter that the raw
cashew get inported the canalising agency like CCl to place
orders for inmport of the concerned quantities. But CCl by
the foreign exporter on its own and gets bulk inmports of
cashewnuts. It is the sale to the CCl buy the foreign
exporter that occasions the novenent of raw cashew from
African countries to India. The inported cashew remains of
the ownership of the inmporter CCl and only on retirenent of
docunents on paynent of value of the allotted cashew by the
| ocal users and on their getting the goods cleared from
custons that the properly in the concerned inported goods
woul d pass fromCCl to the local users. Thus there are two
clear transactions. One transaction is inport of raw cashew
by CCl fromforeign exporters The second transacti on which
is back transaction whichis back to back transaction is of
sale by the canalising agency like CC which is the
whol esal e i nporter in favour of the local users for whomthe
goods are i ndented. That independent sal e which my be based
even on. ‘a prior agreenent of sale by CCl to |Ilocal users
woul d remain an i ndependent transaction between inporter CC
and the |local purchaser, nanely the | ocal user. There is no
privity of contract between the |ocal users on the one hand
and the forei gn ‘exporter on the other. These two
transacti ons cannot be sai d to be SO integrally
i nterconnected as to represent one conposite transaction in
the course of inport of raw cashewnuts as tried to be
submitted by |[|earned senior counsel for the appellants. On
the facts of these cases, therefore, the decisions of the
constitution Benches ~of this Court in Serajuddin's case
(supra) and in the case of Binani Bros. (supra) get squarely
attracted and as a result these sales by the CCl. to the
| ocal users go out of the sweep of the exenption provisions
engrafted by section 5(2) of the Central sales Tax Act. The
concl usi on to which the Kerala and Karnataka Hi gh court
reached, therefore, cannot be faulted.

The alternative contention canvassed on behalf of the
appel l ant by |earned senior counsel Shri Poti ~“based on
section 2(ab) of the central sales Tax Act which defines
'crossing the custons frontiers of India as crossing the
l[imts of the area of a customstation in which inmported
goods or exported goods are ordinarily kept before clearance
by custons authorities. also cannot be of any avail to the
appel l ants fore the sinple reason that this anmendnment was
brought on the statute Book nuch after the relevant
assessment years. This anendnment which sought to confer a
substantial benefit to the |ocal users cannot be said to be
a procedural anendnment which could have any retrospective
provision is of a remedial nature and it cannot be said to
be a procedural amendnment which could have any retrospective
effect. On the contrary this substantive prevision is of a
renmedial nature and it cannot have any retrospective effect
by inmplication. The provision is also not expressly made
retrospective. As laid down by a three menber Bench of this
court in the case of R Rajagopal Reddy (Dead) by LRs. &
Os. W Padm ni Chandrasekharan (Dead) by LRs (1995) 2 SCC
630 wherein one of us, S.B. Majnudar, J., spoke for the
Bench, that it is now well settled that where a statutory
provision which is not expressly made retrospective by the
| egi slature seeks to affect vested rights and correspondi ng
obligations of parties, such provision cannot be said to
have any retrospective effect by necessary inplication. In
para 15 of the Report reliance was placed on an earlier
decision of this court in the case of Garikapai Veeraya V.
N. Subbi ah Choudhry Air 1957 SC 540 wherein chief Justice
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S.R Das speaking for this court had nmde follow ng
pertinent observations:

" The golden rule of construction

is that in the enactrment to show

that it is to have retrospective

operation, it cannot be SO

construed as to have the effect of

altering the law, applicable to a

claimin litigation at the tine

when Act was passed."

Consequently it cannot be said that the enactnent of a
new definition regarding crossing the custonms frontiers of
India a said down by section 2(ab) of the Central sales Tax
Act for considering the liability to pay sales tax could be
legitimately pressed in service for deciding the question of
sales Tax liability of appellants during the assessnent
years when such definition was not on the statute book. For
all these reasons no case is made out by the appellants for
our interference in these cases. Wth grate respect to our
est eened ‘col'l eague Sujata V. Manohar, J., it is not possible
to agree with her conclusion that ‘there is a direct and
i nseverabl e Iink between the transaction of sale and the
i mport  of goods on account of the nature of the
under st andi ng between the parties as also by reason of the
canal i sing schene /pertaining to the inport of cashewnuts.
Nor it is possible for us to agree with her finding that
these transactions. are covered by the exenption provisions
of Section 5(2) of the central sales Tax Act. In view of our
findings that these transaction are not covered by the
exenption provisions “of section 5(2) all the appeals are
liable to fail and are accordingly disn ssed, however, with
no order as to costs.




