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PETI TI ONER
SUB- DI VI SI ONAL | NSPECTOR OF PCST, VAI KAN & ORS. ETC.

Vs.

RESPONDENT:
THEYYAM JOSEPH ETC

DATE OF JUDGVENT: 02/ 02/ 1996

BENCH

RAMASWAMY, K
BENCH

RAMASWAMY, K

G B. PATTANAIK (J)

Cl TATI ON
1996 AIR 1271 JT 1996 (2) 457
1996 SCALE (2)386

ACT:

HEADNOTE

JUDGVENT:
WTH
C. A NCS. 3392, 3391, 3387, 3389, 3388 AND 3390 OF 1996
[Arising out of SLP (C) Nos. 6163/93, 2593/94, 10190,
1918, 17577, 1919/ 95]
AND
ClVIL APPEAL NO 2431 OF 1994
ORDER
C. A. NOS. 3389, 3390, 3387, 3388 AND 3392 of 1996
[@SLP Nos. 1918, 1919, 10190 and 17577/95, 6163/93 and
C. A No. 2431/94]

Leave granted.

We have heard the | earned counsel on both sides.

sShri NG Malik, E. D Packer was recruited on
Septenber 21, 1991 and sent for training from Septenber 23,
1991 to Cctober 2, 1991. The respondent cane to be appointed
as a substitute w. e.f. Septenber 21, 1991 wi thout observing
any formality of appointnent, as a stop-gap arrangement. It
woul d appear that N.G Malik had not reported for duty after
the training and the respondent continued in the post of
E.D. Packer. On August 2, 1993, wthout notice, ~he was
term nated from service. He approached the CAT, “Ahnedabad
Bench in O S. No.51/1994 and sane are the facts in all other
cases.

The Tribunal by its inmpugned order dated May 12, 1994
allowed the case, set aside the orders of termnation of
Sail esh Kumar on the ground that the appellant is an
i ndustry, the respondent is a workman governed by the
Industrial Disputes Act, 1947 (for short, 'the Act’). Under
Section 25F, no notice was issued termnating the service
nor retrenchnent conpensation was paid, therefore, the
respondent is entitled to reinstatenent and it woul d be open
to the appellant to take action against himaccording to the
rel evant provisions of the Act. Thus these appeals by
special leave. Simlar views are expressed by all the
Tri bunal s covered in the batch.
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Shri  Goswam , | ear ned seni or counsel for t he
appel | ants, contended that appointments of these Extra-
Departmental Agents are regulated under the statutory
instructions issued by the Director CGeneral of Postal and
Tel ecommuni cation fromtine to time. Being governed by those
statutory rules, they are not permanent enpl oyees. They are
only part-tine enployees on contract basis subject to the
condi tions nmentioned therein. Therefore, nei t her t he
appellant is an industry nor is the respondent a workman
under the provisions of the Act. The Tribunal, therefore,
was wong in its finding that the provisions of the Act are
attracted. The |earned counsel for the respondent and al so
Sri Nanmbiar, counsel appearing for the other respondents,
contended that the counsel  who appeared for Union of India
before the Tribunal have conceded that the appellant is an
i ndustry and, therefore, the  Tribunal was right in its
concl usion that the procedure prescribed in the Act shall be
foll owed. Since no notice under Section 25F of the Act was
given, 'the termnation of the service is illegal and,
therefore, i's consistent with | aw

Having regard to the  contentions, the question arises
whet her the appellant i's an-Industry? India as a sovereign
soci al i st, secular denobcratic republic has to establish an
egalitarian social ~order under rule of - law. The welfare
neasures partake the character of sovereign functions and
the traditional duty to nmaintain |aw and order is no |onger
the concept of the State. Directive principles of State
Policy enjoin on the State diverse duties under Part |V of
the Constitution and the performance of the duties are
constitutional functions. One of the duty is of the State is
to provide telecomunication service to the general public
and an anenity, and so is one essential part of the
sovereign functions of the State as a welfare State. It is
not, therefore, an industry.

The appoi ntment of the respondent is governed by the
Rules in Section Il of the conpilation of Swany’'s service
Rul es for Extra-Departnental Staff in Postal Department. The
Rul es provide the nethod of recruitnent thereunder. The age
qualification has been prescribed between 18 to 65 years.
The educational qualifications have been prescribed wth.

Matricul ati on as m ni mum qualification for Extra
Departmental ED Sub-Postmasters and ED Branch Postnmasters.
VII1 Standard as m ni mum educational qualification has been

prescribed for ED Delivery Agents, ED stanp Vendors and al

ot her categories of EDAs and preference is given to the
candidates with Matriculation qualification. Incone limt
and holding of property have been regulated in Rule 3
thereof. It is nentioned that the persons who take over the
agency nust be one who has an adequate neans of. |ivelihood
and is a resident of the place as nmentioned in the Rules.
The persons are sel ected under the specified conditions, any
appoi ntnent nade is in the nature of a contract liable to be
term nated by notice given in witing. Sub-rules (3) to (5)
prescribe the verification of the antecedents and nedica
exam nation etc. Rule 6 provides that enploynment to disabl ed
ex-service personnel is to be given. Rule 7 gives preference
to the SC and ST in appointnments. Rule 8 finds the
percentage of posts for the recruitnment of the Schedul ed and
Schedul ed Tribe <candidates. Rule 9 gives right to appoint
even the teachers as Extra Departnmental Agents. Rule 10
prescribes the method of appointnent of the teachers as
Extra-Departnmental Agents. Rule 11 prohibits enpl oynent of
near relation in the sanme office. Rule 12 prescribes
appoi ntnent of ED Branch Post Master by Inspectors. Rule 13
prescri bes provisional appointnent of Extra Departnmenta
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Agent s.

The scale of pay has been prescribed in Section V and
for Calculation of Consolidated Allowance instructions are
issued from tine to time under Rule 2.1 dealing with Extra
Depart ment al Sub- Post mast ers/ ED St ores/ ED Sub- Record O erks,
The basic allowance payable to them shall be subject to a
mni mum of Rs.385/- P.M and maxi mum of Rs.620/- P.M The
wor kl oad of them has been nentioned in Rule 2.1 (b) (c) (d),
Rule 6 prescribes for Ofice Mintenance Al owance and Rul e
5 for cycle allowance. Rule 7 relates to Fixed Stationery
Charge. It would thus be seen that paynent of salary has
been regul ated wunder these rules elaborated in further
rul es.

Section Il provides for EDA Conduct & Service Rules.
Rule 6 deals with power of termnation and reads as under
"6. Termination of Services.- (a)

The services of an enpl oyee who has
not al ready rendered nore than

three vyears’ conti nuous’ service
fromthe date of his ~appointnent
shall be liable to termnation at

any time by a notice in witing
gi ven either by the enpl oyee to the
appoi nting authority or by the
appoi nting authority to the
enpl oyee;

(b) the period of such notice shal
be one nont h;

Provi ded that the service of
any such enpl oyee may be tern nated
forthwith and on such term nation,
the enployee shall be entitled to
claim a sum equivalent to the
amount of his basic all owance pl us
Dear ness Al l owance for the  period
of the notice at the sane rates at
whi ch he was dr awi ng t hem
i medi ately before the termination
of his services, or, as the -case
may be, for the period by which
such notice falls short of one

nont h.
Note. - VWere the intend effect of
such term nation has to be

i medi ate, it should be nmentioned
that one nonth’s basic allowance
pl us Dearness Allowance is being
remtted to the ED Agent in |lieu of
the notice of one nonth through
noney order."

Rule 7 prescribes the nature of the penalties which reads as

under :
"7.Nature of penal ties - The
following penalties may, for good
and sufficient reasons and as
herei nafter provided, be inposed on
an enpl oyee by the appoi nting
aut hority, namely;

(i) Censure;
(ii) Debarring of ED Agents from
appeari ng in the recruitnent

exam nation for the post of postman
and/or from being considered for
recruitnent as Post a
Assi stants/ Sorting Assistants for a
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period of one year or two years or
for a period not exceeding three
years;

(iii Debarring of ED Agents from
bei ng consi dered for recruitnent of
Goup 'D for a peri od not
exceedi ng three years.

(iv) Recovery fromall owance of the
whol e or part of any pecuniary | oss
caused to t he CGover nirent by
negl i gence or breach of orders;

(v) Renoval from service which
shall not be a disqualification for
future enpl oynent;

(vi) Dismissal fromservice which

shal | ordinarily be a
di squal i fication f or future
enpl oynent .."

It would thus-be seen that the nethod of recruitnent,
the conditions of service, the scale of pay and the conduct
Rul es regulating the service conditions of ED Agents are
governed by the statutory regulation. It is now settled | aw
of this Court that these enployees are civil servants
regul ated by these conducts rules. Therefore, by necessary
inmplication, they /do not belong to the category of worknen
attracting the provisions of the Act. The approach adopted
by the Tribunal, therefore; is clearly illegal

It is seen that the respondent was appointed as a
substitute to the regular candidate who did not ultimately
turn up for duty after training. The respondent havi ng been
appoi nted and having worked ~de hors the rule, therefore,
remains to be an ad hoc Extra Departnental Packer. He wll
be entitled wunder the Conduct Rule 6 to the payment of the
anount to be calculated for one nonth-allowance plus D. A
The sane shall be paid. The Tribunal was wholly wong in
directing the appellant to terminate the services in
accordance with the provisions of the Act. The respondent is
at liberty to apply for, along with other candi dates, when
any vacancy arises and is filled up. The appellant is
directed to consider his case which wll —also be done
according to the rules. He may be considered if he is found
eligible and may be appointed to the post per rules

The appeal s are accordingly all owed.

C. A. No. 3387/96
(@SLP (C) No. 2593/94)

Leave granted.

The facts of this case are that the respondent. was
sel ected on regul ar basis as substitute to Extra-
Departnmental Packer at Calicut. Wile he was working,
recruitnent was nmade by calling the nanes ‘from the
Empl oynment Exchange. Since his sane was not sponsored, he
was termnated fromenploynent. In view of the reasoning
gi ven above, he being tenporary working candi date, he cannot
get any right; however, his case is directed to be
considered along wth other candidates and if he is found
eligible, he my be considered and appointed according to
the Rul es.

The appeal is all owed.

C.A. Nos. 3385-86 of 1996
[ @SLP Nos. 587-88/92]

Leave granted. Del ay condoned.

Though the principle of law laid down hereinbefore is
settled since the respondent has been working since 1983, we
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decline to interfere with the order passed by the Tribunal.
Appeal s are accordingly dismssed. No costs.




