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Three suits were filed by the first respondent
in each of these cases seeking for a declaration
that notifications issued by the Karnataka Board of
Wakf, i.e., the appellant before us, show ng sone
of the defendants to bhe illegal and void or in the
alternative, to declare the first respondent as
owner of the suit properties on the ground that
they have perfected their title by adverse
possessi on and consequential relief for permanent
injunction. There are three sets of properties in
each of these three matters. One is CTS No. 24 of
Ward No. VI, described as "Karinuddin' s Msque”
another is CTS No.36 of Ward No. VI, described as
"Macca Masjid" and the other is CTS No. 35 of
Ward No. VI, described as " Water Tower". Al of
them were situated at Bijapur.

The claimnmade by the first respondent is
that they acquired the suit property under the
Anci ent Monunents Preservation Act, 1904
(Anci ent Monuments Act) and a notification has
been published in that regard and the suit
property had been entered in the Register of
Anci ent Protected Monunments incharge of the
Executive Engi neer. Thereafter, the Governnent
of India enacted the Ancient Mnunments And
Archaeol ogi cal Sites and Remains Act, 1958 and
the suit property canme to be under the
managenent of the Department of Archeol ogica
Survey, CGovernnment of India. It is asserted by the
first respondent that in all the relevant records,
the name of the CGovernment of India has been
shown as the owner of the suit property and that
they canme to know that the defendants got
published a notification No. KTW531/ ASR-74/ 7490
dated 21.4.1976 showing that the suit property as
havi ng been decl ared as ' WAkf Property’ in termns
of section 26 of the Wakf Act, 1954 and was al so
stated to have been published in the Gazette.

I nasmuch as the suit property since inception was
under the ownership of the plaintiff with [awfu
possessi on thereof, defendants could not have

nmade any claimthereto nor get the same decl ared

as Wakf property. The defendants contested this
claimof the plaintiffs in the original suits and that
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after follow ng due procedure publication has been
made in the Karnataka Gazette in terns of Section

67 of the Karnataka Land Revenue Act and the

order passed by the concerned officer is binding

on the plaintiff and, therefore, the plaintiff cannot
cl ai m any ownership on the ground of adverse
possessi on.

Wiile this is the stand of the Wakf Board, the
appel | ant before us, and the other defendants
described as to be "nutawal lis" of the Wakf
property, stated that one of the Arab Preachers,
Peer Mahabari Khandayat cane as a M ssionary to
Deccan as early as AD 1304 and occupi ed whol e
Arkilla and erected "Mecca Masjid" according to
establ i shed custons to offer prayer which is
surrounded by a vast open area.. The said
property had all along for seven centuries been
treated as Wakfs and have been since after the
time of Peer, managed, | ooked after and

mai nt ai ned by Sajjada Nashin fromtine to tine.
No one has interfered with their right. They claim
that they have appropriate sanads to show that
the property in question-is Wakf property and that
anot her portion of 'the 'suit property al so bel ongs
to the Darga of Peer ‘Mahabari Khandayat and

Chi nni Mahabari Khandayat Darga Arbkilla, Bijapur
and, therefore, the sane has been appropriately
entered in the Wakf Register.

The trial court raised several issues in the

matter and gave a finding that on a consideration
of the oral and docunentary evidence in the case

it is clear that even prior to theintroduction of the
Survey Department at Bijapur, the CGovernment of

I ndi a had taken these properties as ancient
nonurents and they are protecting them by

keepi ng appropriate watch over these nonunents

but now t he defendants have cone forward

contendi ng that these properties are Wakf
properties and they have nothing to show that

even after the dem se of Peer Mahabari Khandyat
they remained in the possession of the sane. The
properties in question were acquired by the
CGovernment of India as |ong back as 1900 and

they started preserving them as inportant

hi stori cal monunents and they remained in
possessi on and enjoynent of them This was

clear both fromoral and docunentary evidence

and on that basis, the Trial Court held that they
are owni ng and nanagi ng the suit properties. The
Trial Court also gave a finding that the Wakf Board
itself declared these properties as Wakf properties
wi t hout properly follow ng the rel evant provisions
of the Wakf Act and without foll ow ng due

procedure prescribed therein and in a case where
there is a dispute as to who is a stranger to the
Wakf, a nere declaration by the Wakf Board wll

not bind such person and on that basis the Tria
Court decreed the suit.

The matter was carried in appeal. A Division

Bench of the High Court exami ned the matter

once over again and affirmed the findings of the
Trial Court. The Division Bench al so noticed that at
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the end of the argunents the appellant made a

subm ssion that as they have not produced sone

of the inportant docunents, the matter may be
remanded to the Trial Court in order to enable
themto produce the said docunents and with a
direction to the Trial Court for a fresh disposal in
accordance with law. The H gh Court did not allow
the plea raised by the appellant that there are
documents in question which will go to the root of
the matter or which would be necessary in terns

of Order XLI, Rule 27, CPCto permt themto
adduce further evidence and on that basis rejected
that claim The H gh Court affirmed the various
findings given by the Trial Court.

In the circunstances, the learned counsel for

the appellant, reiterated the claimumade before
the Hi gh Court that they should be permtted to
adduce further evi dence before the court to
substanti‘ate their claimbut when the matters

wer e pending before the Trial Court and the High
Court they had anple opportunity to do so. |If
they had to produce appropriate docunments, they
could have done so and also it is not clear as to
the nature of the docunments which they seek to
produce which will tilt the matter one way or the
other. The scope of Order XLI, Rule 27, CPCis
very clear to the effect that the parties to an
appeal shall not be entitled to produce additiona
evi dence, whether oral or docunentary, unless

they have shown that in spite of due diligence,
they could not produce such docunents and such
docunents are required to enable the court to
pronounce proper judgnent. In this viewof the
matter, we do not think thereis any justification
for us to interfere with the orders-of the Hi gh
Court. However, in view of the argunents
addressed by the | earned counsel for the
appel l ant, we have al so gone into various aspects
of the matter and have given anot her | ook at the
matter and our findings are that the view taken by
the High Court is justified. However, one aspect
needs to be noticed. The Hi gh Court need not

have stated that the first respondent is entitled to
the relief even on the basis of adverse possession
We propose to exam ne this aspect.

The case advanced by the Appellants is; that

one Arabi an saint Mahabari Khandayat came to

Bi j apur by around 13th century, acquired certain
properties (suit property) and constructed ' Mecca
Mosque’ which is under the managerment of the

i neal descendants of the said saint; that by virtue
of Notification bearing No. KTW531 ASR/ 74/ 7490
dated 21/04/ 1976 issued by Appellant and

Kar nat aka Gazette Notificati on page No. 608/ Part

VI dated 08/07/1976 they becane absol ute

owners and title holders of the suit property; that
pursuant to the circulars dated 08/ 06/1978 and

22/ 01/ 1979 the Deputy Conmm ssioner of the
Districts were instructed to handover possession

of any Wakf Properties that are under the
possessi on of any Government Departnent; that

by virtue of the said circul ar Assistant
Conmi ssi oner, Bijapur held enquiry under section
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67 of the Karnataka Land Revenue Act, 1964 and
arrived at the conclusion that the suit property is a
Wakf Property; that the alleged acquisition by the
Respondent itself is a concocted story; that the
Notification and the Gazette publication itself is a
notice to all concerned and the Respondent failed
toreply to this notice; that the original suit is bad
by limtation; that the original suit itself is not
mai nt ai nabl e since there is no notice under section
56 of the A d Wakf Act; that the plea regarding

title of the suit property by the Respondent and

the plea of adverse possession is nutually

exclusive; that therefore the appeal is to be

al | oned.

Pertai ning to the ownershi p clai m of

Appel | ants over the suit property there is no
concrete evidence on record. The contention of
Appel | ants that one Arabian saint Mhabari
Khandayat' came to India and built the Msque

and hi s lineal descendents possessed the property
cannot be accepted if it is not substantiated by
evi dence and records. ‘As far as a title suit of civi
nature is concerned there is no roomfor historica
facts and clains. Reliance on borderline historica
facts will lead to erroneous concl usions. The
guestion for resolution herein is the factumof
owner shi p, possession and title over the suit
property. Only adm ssible evidence and records
coul d be of assistance to prove this. On the other
hand, Respondent produced the rel evant copy of

the Register of Ancient Protected Monunents

mai nt ai ned by the Executive Engi neer in charge of
the Ancient Monunents (Exb P1) wherein the suit
property is nentioned and the Covernnent is
referred to as the owner. Since the nmanner of
acquisition is not under challenge the entry in the
Regi ster of Ancient Protected Monunents could be
treated as a valid proof for their case regarding
the acquisition of suit property under the
appropriate provisions of the Ancient Mnuments
Act. Gaining of possession could be either by
acqui sition or by assum ng guardi anship as

provi ded under section 4 thereof. Rel evant
extracts of Exb P2 - CTS records fortifies their
case. It shows that the property stands in the
nane of Respondent. Mbreover, the evidence of

Syed Abdul Nabi who is the power of attorney

hol der (of defendants 2A and 2B in the Origina
suit) shows that the suit property has been

decl ared as a protected nonunent and there is a
signboard to this effect in the suit property. He
al so deposed that the Governnent is in possession
of the suit property and the Governnent at its
expendi ture constructed present building in the
suit property. On a conjoint analysis of Exb P1, P2
and deposition of Syed Abdul Nabi, it could be
safely concl uded that the Respondent is in

absol ute ownership and conti nuous possessi on of
the suit property for the | ast about one century.
Their title is valid. The suit property is governnent
property and not of a Wakf character.

The O d Wakf Act is enacted "for the better
admi ni stration and supervision of wakfs." Under
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section 4 of the A d Wakf Act, Survey

Conmi ssioner(s) could only make a "\ 005survey of
wakf properties existing in the State at the date of
comencement of this Act." Wakf Board coul d
exercise its rights only over existing wakf
properties. Since the suit property itself is not an
exi sting wakf property the Appellant cannot

exercise any right over the sane. Therefore, al

the subsequent deeds based on the presunption

that the suit property is a Wakf Property are of no
consequence in law. The Notification bearing No.
KTW 531 ASKR/ 74/ 7490 dated 21/04/ 1976 i ssued

by the Appellant and Karnataka Gazette

Notification page No. 608/ Part VI dated

08/07/1976 is null and void. The same is liable to
the deleted. In viewof this, the aspects relating to
treating Gazette Notification as notice and
limtation need not be | ooked into. As regards the
conpl i ance of notice under section 56 of the Ad
Wakf Act, the H gh court based on evidence and
facts ruled that the same i's conplied with. This is
a finding of fact based on evidence.

Now we will turn to the aspect of adverse
possession in the context of the present case.
Appel |l ants averred that the plea of the respondent
based on title of the suit property and the plea of
adver se possession are nutually exclusive. Thus
finding of the High Court that the title of
CGovernment of India over the suit property by

way of adverse possession is assail ed.

In the eye of |aw, an owner woul d be deened

to be in possession of a property so long as there
is no intrusion. Non-use of the property by the
owner even for a long tinme won’t affect his title.
But the position will be altered when anot her
person takes possession of the property and
asserts a right over it. Adverse possession is a
hostil e possession by clearly asserting hostile title
in denial of the title of true owner. It is a well-
settled principle that a party claim ng adverse
possessi on nust prove that his possession is 'nec
Vi, nec clam nec precario’, that is, peaceful, open
and continuous. The possessi on nmust be adequate

in continuity, in publicity and in extent to show
that their possession is adverse to the true owner.
It nmust start with a wongful disposition of the
rightful owner and be actual, visible, exclusive,
hostil e and continued over the statutory period.
(See : S MKarimyv. Bibi Sakinal AIR 1964 SC

1254, Parsinni v. Sukhi (1993) 4 SCC 375 and D

N Venkat arayappa v. State of Karnataka

(1997) 7 SCC 567). Physical fact of exclusive
possessi on and the ani nus possidendi to hold as
owner in exclusion to the actual owner are the

nost inmportant factors that are to be accounted in
cases of this nature. Plea of adverse possession is
not a pure question of |aw but a bl ended one of
fact and | aw. Therefore, a person who clains
adver se possessi on shoul d show (a) on what date

he cane into possession, (b) what was the nature

of his possession, (c) whether the factum of
possessi on was known to the other party, (d) how

l ong his possession has continued, and (e) his
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possessi on was open and undi sturbed. A person

pl eadi ng adverse possessi on has no equities in his
favour. Since he is trying to defeat the rights of
true owner, it is for himto clearly plead and
establish all facts necessary to establish his
adver se possession. (Dr. Mahesh Chand

Sharma v. Raj Kumari Sharnma (1996) 8 SCC

128).

Plaintiff, filing a title suit should be very clear
about the origin of title over the property. He
must specifically plead it. (See: S MKarimv. Bib
Saki nal AIR 1964 SC 1254). In P Periasam v. P
Peri at hanbi (1995) 6 SCC 523 this Court ruled

that - "Wenever the plea of adverse possession is
projected, inherent in the plea is that someone

el se was the owner of the property.” The pleas on
title and adverse possession are mutually

i nconsistent and the latter does not begin to
operate until the fornmer is renounced. Dealing
with Mohan Lal-v. Mrza Abdul Gaffar (1996) 1

SCC 639 that is simlar to the case in hand, this
Court hel d:

"As regards the first plea, it is

i nconsi stent with the second plea.

Havi ng come into possession under the
agreenent, he nust disclaimhis right
there under and pl ead and prove

assertion of his independent hostile
adver se possession to the know edge of

the transferor or his successor in title or
interest and that the latter had

acqui esced to his illegal possession
during the entire period of 12 years,
i.e., up to conmpleting the period his title
by prescription nec vi, nec clam nec
precario. Since the appellant’s claimis
founded on Section 53-A, it goes

wi t hout saying that he adnmits by
implication that he came into possession
of land lawfully under the agreenent

and continued to remain in possession

till date of the suit. Thereby the plea of
adver se possession is not available to
the appellant."

As we have already found, Respondent

obtained title under the provisions of Ancient
Monurments Act. The el ement of Respondent’s
possession of the suit property to the exclusion of
the Appellant with the aninus to possess it is not
specifically pleaded and proved. So are the
aspects of earlier title of Appellant or the point of
time of disposition. Consequently, the alternative
pl ea of adverse possession by Respondent is
unsust ai nabl e. Hi gh Court ought not have found

the case in their favour on this ground.

In the result, these appeals stand di sm ssed.
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