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1947), SS. 2 (k), 10.
HEADNOTE:

A dispute was raised by the respondents, the workmen of the
appel | ant conpany, with respect to contract |abour _enployed
by it for cleaning naintenance work at the refinery
including premses and plant belonging to it.:  They made a
demand for abolition of the contract system and f or
absor bi ng the worknmen enpl oyed t hrough the contractors into
the regul ar service of the conpany. The matter was referred
to the Tribunal under s. 10 of the Industrial D sputes Act,
1947. The conpany objected to the reference on the grounds
(1) that it was inconpetent inasnmuch as there was no di spute
between it and the respondents and it was not open to /them
to raise a dispute with respect to the worknmen of sone other
enpl oyer, viz., the contractor, and (2) in any case, it was
for the conpany to decide what was the best nethod of
carrying on its business and the Tribunal could not
interfere with that function of the managenent. The
Tribunal held that the reference was conpetent and on the
nerits it was of opinion that the work which was being done
through the contractor was necessary for the conmpany to be
done daily, that doing this work through annual contracts
resulted in the deprivation of security of service and ot her
benefits, privileges, |eave, etc., of the workmen of the
contractor and that therefore the contract system wth
respect to this work shoul d be abolished:

Held, (1) that the dispute in the present case was an
industrial dispute wthin the meaning of s. 2(k) of the
Industrial Disputes Act, 1947, as interpreted in Wrknen of
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D makuchi Tea Estate v. The Managenent of Di makuchi Tea
Estate, [1958],

467

S.C.R 1156, because (i) the respondents had a community of
interest with the workmen of the contractor, (ii) they hal
also a substantial interest in-the subject-matter of the
dispute in the sense that the class to which they bel onged,
nanely, worknen, was substantially affected thereby, and
(iii) the company could give relief in the matter.

The reference was, accordingly, conpetent.

(2) that the direction given by the Tribunal that the
contract system should be abolished was just in the
circunst ances of the case and should not be interfered with.
D. Macropollo and Co. (P) Ltd. v. D. Macropollo and Co.
(P) Ltd. Enployees’ Union, A l.R 1958 S.C. 1012,

JUDGVENT:

ClI'VIL APPELLATE JURI'SDICTION: Civil Appeal No. 130 of

1959.

Appeal by special leave fromthe Award dated Septenber 5,

1958, of the Industrial Tribunal, Bonbay, in Ref
(I.T.) No. 187 of 1958.

erence

C. K. Daphtary, Solicitor-General of India, G B. Pai and

Sar dar Bahadur, for the appellants.
H. R Gokhale, S. B. Naik and K R Chaudhury
respondent No. 1.

, for

1960. April 6. The Judgment of the Court was delivered by

WANCHOO, J.-This is -an appeal by ~special |eave

i ndustrial matter. The appellantis The ‘Standard Vacuum

in an

Refining Conpany of India Limted (hereinafter <called the
conpany) . A dispute was raised by the workmen of the
conpany (hereinafter called the respondents) with respect to

contract |abour enployed by the company for c
mai nt enance of the refinery, (plant and prem ses) be
to the conpany. The systemin force in the conmpany is

this work is given to contractors for a period of one

eani ng
ongi ng
t hat
year

from October 1 to Septenber 30. At the tine when the
reference was nmade the contract. was with Ranji Gordhan " and
Conpany for the period from Cctober 1, 1957, to Septenber
30, 1958. On April 27, 1957, the respondents nade a _denand

for abolition of the contract systemthat prevailed
conpany and for absorbing the worknen enpl oyed throug
contractors into the regular service of the _conpany

n the
h the
wi'th

retrospective effect fromthe date of their ~enploynent in
the conmpany through the contractors. The case of the
respondents was that the contractor used to change sometines

fromyear to year with the
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result that the worknmen enpl oyed by the previous cont
were thrown out of enploynment. As an instance, it was
that previous to October 1, 1957, the contract was

ract or
said
W th

Gowri  Construction Conpany. That conpany enployed 67
worknmen to do the work. But when the contract was given to

Ranji CGordhan and Conpany, all these 67 worknen were

t hr own

out of enploynent, though 40 of them were subsequently re-
enpl oyed as fresh enpl oyees by Ranji Gordhan and Conpany.
The result of the systemtherefore was that there was no

security of service to the workmen who were in effect
the work of the conpany. Besides the contractors

doi ng
wer e

payi ng nuch less to the worknen than the anmount paid by the

conpany to its unskilled regular workmen. Furt her
workmen of the <contractors were not entitled to

, the
ot her

benefits and amenities such as provident fund, gratuity,
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bonus, privilege |eave, nedical facilities and subsidised
food and housing to which the regul ar worknen of the conpany
were entitled. The work was of a pernanent nature, but the
contract system was introduced to deny the worknen the
rights and benefits which the conpany gave to its own
wor kmren.

The dispute was taken to the conciliation officer. When
conciliation failed, the Government of Bonbay nmade the
following reference on May 13, 1958.

" The contract systemfor cleaning the premi ses and plant
should be abolished and workers working in the refinery
through the Ranji.  Gordhan and Conpany should be treated as
workers of the Standard Vacuum Refining Conpany of India
Limted, Bonbay,  and wage-scal es, conditions of service,
etc., that are applicable to the workers of the refinery be
made applicable to them Past service of these workers
shoul d be counted and they shoul d be treated as conti nuously
in, the service of the Stanvac refinery from the date of
their entertainment."

The conpany resisted the claim and raised two mai n

cont enti ons. In the first place it was contended that the
reference under s. 10 of the Industrial Disputes Act, No. 14
of 1947 (hereinafter called the Act), was inconpetent. In
the second place it was contended
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that the work done by the contractor’s worknen was not
germane to the manufacturing process and was therefore
entrusted to' the contractor. If the worknen of t he
contractor were not satisfied wth the conditions of
service, they could take up the, matter with the contractor
and the conpany  had nothing to do with it. As to the
di fference between the wages and benefits and anenities of
the regular workmen of the conmpany and the contractor’s
wor kmen, it was said that the work of the two sets of
wor kmen was very different and that in any case this was a
matt er between the <contractor and its workmen. The
contractor was an i ndependent enployer and it was incorrect
to say that the real enployer was the company. It was for
the conpany to decide what was the best nethod of carrying
on its business and the industrial ~tribunal shoul'd " not
interfere with that function of the nanagenent.

The tribunal held that the reference was conpetent. On the
nerits it was of -opinion that the work which was being done
through the contractor was necessary for the conpany and had
to be done daily, though it was not a part of the
manuf acturing process. It further held that doing of /this
wor k t hrough annual contracts resulted in the deprivation of
security of service and other benefits, privileges, Ieave,
etc., for the workmen of the contractor. Therefore
considering the nature of the case it was of” opinion that
this was a proper case where a direction should be given to
the conpany to abolish the contract systemwith respect to
this work. In the result the conpany was directed wth
ef fect from Novenmber 1, 1958, to discontinue the practice of
getting this work done through contractors and to have it
done through workmen engaged by itself. The other part of
the dermand, nanely, that all the workmen of the contractor
shoul d be taken over by the conpany and their past services
should be counted and that they should be given the sane

wage scale and conditions of service, etc., which were
applicable to the regular worknmen of the conpany was
rej ected. The company was further directed to engage

regul ar worknen for this work and in so doing it was to give
preference to the worknmen enpl oyed by Ranji
60
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CGordhan and Conpany. Wage-scale and other benefits to be
given to these worknmen were left to the conmpany to be
determined by it.

Learned. Solicitor-Ceneral appearing for the conpany raised
two contentions before us, namely, (i) is this dispute an
i ndustrial dispute and therefore the reference was conpetent
? and (ii) is the tribunal justified in interfering with the
managenment function as to how it should get its work done ?

Re. (i)

The contention under this head is that there is no dispute
bet ween t he conpany and the respondents and that it was not
open to the respondents to raise a dispute with respect to
the worknmen of some other enployer (in this case, Ranji
CGordhan and Company). Reliance in this connection was
pl aced on the definition of " industrial dispute " ins. 2
(k) of the Act and the judgment of this Court in Workmen of
D makuchi- Tea  Estate v. The Managenent -of D nmakuchi Tea
Estate (1). ~The definition of " industrial dispute " in

S. 2 (k) requires three things-

(i) There should be a dispute or difference;

(ii) The dispute or difference should be between enployers
and enployers, or between enpl oyers and workmen or between
wor kmen and wor knen

(iii) The dispute or difference nust be connected with
the enpl oynment’ or non-enpl oynent or the terns of enploynent
or with the conditions of |abour, of any person.

The first '‘part thus refers to the factumof a real and
substantial dispute, the second part to the parties to the
di spute and the third to the subject-matter of the dispute.
The contention of the learned Solicitor General is two-fold
in this connection, nanely, (i) that'there is no real or
substantial dispute between the conpany and the respondents,
and (ii) that the subject matter of the dispute is such that
it cannot cone within the terms of the definitionin s. 2
(k).

The first subm ssion can be disposed of shortly. There is
undoubtedly a real and substantial dispute  between the
conpany and the respondents on the -question of t he
enpl oyment of contract-Iabour for the

(1) [21958] S.C. R 1156.
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work of the company. The fact that the respondents who have
rai sed this dispute are not enployed on contract basis wll
not nake the dispute any the less a real or substantia

di spute between them and the conpany as to the manner in
which the work of the conpany should be carried on. The
dispute in this case is that the conmpany should enploy
wor kmen directly and not through contractors in carrying on
its work and this dispute is undoubtedly real and substan-
tial even though the regular worknmen (i.e., ‘the respondents)
who have raised it are not enpl oyed on contract |abour. I'n
D makuchi case (1) to which reference has been mmde, the
dispute was relating to an enployee of the tea estate who

was not a workman. It was nevertheless held that this was a
real and substantial dispute between the worknmen and the
conpany. How t he work should be carried on is certainly a

matter of some inportance to the workmen and in the
circunmstances it cannot be said that this is not a real and
substantial dispute between the company and its worknen.
Thus out of the three ingredients of s. 2(k) the first is
satisfied; the second also is ,satisfied because the dispute
i s between the conmpany and the respondents ; it is the third
ingredient which really calls for determination in the |ight
of the decision in D makuchi case (1).
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Section 2(k), as it is worded, would allow worknmen of a
particular enployer to raise a dispute connected with the
enpl oyment or non-enpl oynent, or the ternms of enploynent or
with the conditions of |abour of any person. It was this
aspect of the matter which was considered in D makuchi case
(1) and it was held that the words " any person " used in s.
2(k) would not justify the worknmen of a particular enployer
to raise a dispute about any one in the world, though- the
words " any person in that provision nay not be equated
with the words " any workman ". The test therefore to be
applied in determning the scope of the words " any person
in s. 2(k) was stated in the followng wrds at pp

1174-75: -

“ If, therefore, the dispute is a collective dispute, the
party raising the dispute nust have either a direct interest
in the subject-matter of dispute or a

(1) [1958] S. C. R 1156.
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substantial interest therein in the sense that the class to
which the aggrieved party belongs is substantially affected
thereby: It is the community of interest of the class as a
whol e-cl ass of enpl oyers or class of worknen-which furnishes
the real nexus between the dispute and the parties to the
di spute. W see no insuperable difficulty in the practica

application’ of this test. 1In a case where the party to a
di spute i s conposed of aggrieved worknen thenselves and the
subject-matter of the dispute relates to them or any of
them they clearly have a direct interest in the dispute.
VWere, however, the party to the dispute also conposed of
wor kmen espouse the cause of another person whose enpl oynent
or non-enploynment, etc., may prejudicially affect their
interest, the worknen have a substantial interest in the
subj ect-matter of dispute. [In both such cases the dispute
is an industrial dispute. "

W have therefore to see whether the respondents who have
raised this dispute have a direct interest in the subject-
matter of the dispute or a substantial interest therein in
the sense that the class to which the respondents belong is
substantially affected thereby and whether there is
conmunity of interest between the respondents and  those
whose cause they have espoused.  There can be no doubt that
there is (community of interest in this case between the
respondents and the worknmen of Ranji Gordhan ~and Conpany.
They belong to the sane class and they do the work of the
sane enployer and it is possible for the-conmpany to give

t he relief which the respondents are clainng. The
respondents have in our opinion also a substantial interest
in the subject-matter of the dispute, nanmely, the abolition
of the contract systemin doing work of . this /kind. The

| earned Solicitor-General particularly enphasised that there
was no question of the interest of the respondents being
prejudicially affected by the enpl oynent or nonenpl oynment or
the terms of service or conditions of |abour of the workmen
of Ranji Gordhan and Conpany and placed reliance on the

words " may prejudicially affect their interest " appearing
in the observations quoted above. W may, however, nention
t hat
473

the test laid down is that the workmen espousing the cause
shoul d have a substantial interest in the subjectmatter of
the dispute, and it was only when illustrating the practica
application of the test that this Court used the words "may
prejudicially affect their interest " Besides it is
contended by M. Cokhale for the respondents that even if
prejudicial effect on the interest of the workmen espousing
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t he cause is necessary, this is a, case where the

respondents’ interest may be prejudicially affected in
future in case the contract systemof work is allowed to
prevail in this branch of the work of the conpany. He

submits that if the company can carry on this part of the
work by contract systemit may introduce the sane system in
other branches of its work which are now being done by its
regular worknen. W do not think it necessary to go into
this aspect of the matter as we have already indicated that
prejudicial effect is only one of the illustrations of the
practical application of the test laid down in Dimakuch

case (1), viz., substantial interest in the sense that the
class to which the aggrieved party belongs is substantially
af fected thereby. It seems to us therefore that the
respondents havea conmunity of interest with the worknmen of
Ranji CGordhan and Conpany who are in effect working for the
same enpl oyer. They have al so a substantial interest in the
subj ect-matter of the dispute in the sense that the class to
whi'ch they belong (nanely, workmen) is substantially
affected thereby. Finally the conpany can give relief in
the mtter. We _are therefore of opinion that all the
ingredients of s. 2(k) as interpreted in D nakuchi case(1l)
are present inthis case and the di spute between the parties
is an industrial dispute and the reference was conpetent.

Re. (i)

W now cone /to the question whether the tribunal was
justified in giving the direction for the abolition of the
contract systemin the manner-in which.it has done so. In
dealing with ‘this question it may be relevant to bear in
m nd that industrial adjudication  generally does not
encour age the enploynent of contract |abour in nodern tines.
As has been observed by the Royal Comm ssion on Labour "
what ever the nerits of the system

(1) [1958] S. C. R 1156.
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in primtive times, it is now desirable, if the managenent
is to discharge conpletely the conplex responsibility laid
upon it by law and by equity, that the nmanager should have
full control over the selection, hours of work and paynent
of the workers ". The same opinion has been expressed by
several Labour Enquiry Conmittees appointed in different
St at es. We agree-that whenever a dispute is raised by
workmen in regard to the enploynent of contract | abour by
any enployer it would be necessary for the tribunal to
examine the nerits of the dispute apart from the genera

consi deration that contract |abour shoul'd not be encouraged,
and that in a given case the decision should rest not nerely
on theoretical or abstract objections to contract |abour but
also on the terns and conditions on which contract |abour is
enpl oyed and the grievance made by the enpl oyees in respect
thereof. As in other matters of industrial “adjudication so
in the case of contract |abour theoretical | or acadenic
consi derations nmay be relevant but their inportance should
not be overestimated. Let us then consider the contract
| abour systemin the present case.

The contract in this case related to four matters. But the
reference is confined to one only, viz., cl eani ng
mai ntenance work at the refinery including premnmses and
plant and we shall deal with that only. So far as’ this
work is concerned, it is incidental to the manufacturing
process and is necessary for it and of a perennial nature
which rnust be done every day. Such work is generally done
by worknmen in the regular enploy of the enployer and there
should be no difficulty in having regular workmen for this
kind of work. The matter would be different if the work was
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of intermttent or tenporary nature or was so little that it
woul d not be possible to employ full-time worknen for the
purpose. Under the circunmstances the order of the tribuna
appears to be just and there are no good reasons for
interfering with it.

Qur attention in this connection was drawn to D. Macropollo
And Co. (P) Ltd. v. D. Macropollo And Co. (P) Ltd.
Enpl oyees” Union (1) and it was urged that the tribuna
shoul d not have interfered with the

(1) A l.R 1958 S.C 1012.
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management’s manner of having its work done in the nost
econom cal and convenient way that it thought proper. It

was pointed out that this was not a case where the contract
system was a camoufl age and the worknmen of the contractor
were really the worknmen of the conpany. It may be accepted
that the contractor in the present case is an independent
person and the systemis genuine and there is no question of
the conpany carrying on this work itself and canouflaging it
as if it was done through contractors in order to pay |ess
to the workmen. But the fact that the contract in this case
is a bona fide contract would not necessarily nean that it
should not be touched by the industrial tribunals. If the
contract had been nala fide and a cloak for suppressing the
fact that /the worknmen were really the workmen of the
conpany, the tribunal would have been justified in ordering
the conpany to take over theentire body of worknmen and
treat it as its own worknen. ~But because the contract in
this case was bona fidethe tribunal has not ordered the
conpany to take over the entire body of worknen. It has
left to it to decide for itself how many worknmen it shoul d
enpl oy and on what terns and has nerely directed that when
sel ection is being nmade preference should be given to the
wor kmen  enpl oyed by the present contractor. ' I'n Macropollo
case (1), this Court held that the reorganisation had been
adopted by the enpl oyer for reasons of econonmy and conveni -

ence and was bona fide.  In that case the nain business of
the concern was the selling agency of various cigarette
manuf acturing concerns. Bef ore 1946 the concern wused to
enploy distributors for the purpose and these distributors
used to enploy salesnmen. In 1946 there were conmunal riots

in Calcutta and therefore the concern took over the salesnen
in its direct enploynent in order to reorganise them on
conmunal basis in the then prevailing circunstances. In
1954 the concern decided to close down its own outdoor sales
departrment and revert to the distributor system It was in
that context that certain workmen had to be retrenched, and
this Court held that the reorganisation schene adopted in
1954 for reasons of econony and conveni ence was bona fide
(1) Al.R 1958 S.C 1012.
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and if it resulted in retrenchment that was inevitable.
These facts would show that in that case there was
reorgani sation of the business resulting in retrenchnment.
In the present case no such thing arises and the only
qguestion for decision is whether the work which is perennia
and must go on fromday to day and which is incidental and
necessary for the wirk of the refinery and which is
sufficient to enploy a considerable number of wholetine
wor kmen and which is being done in nbst concerns through
regul ar workmen should be allowed to be done by contractors.
Considering the nature of the work and the conditions of
service in the present case we are of opinion that the
tribunal’s decision is right and no interference is called
for, except that the date ;should now be changed, for such a
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direction cannot be put into force with retrospective effect
from Novenber 1, 1958. It appears that a few nonths remain
before the present contract will cone to an end. W think
that for these few nonths the present systemmay continue.
We therefore dismss the appeal with this nodification that

the order of the tribunal will be carried into effect from
such date on which the present contract in force in the
conpany conmes to an end. The respondents will get their

costs fromthe conpany.
Appeal dism ssed subject to nodification




