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ACT:

Representation of ‘the People Act (43 of 1951). Ss. 98,
116A, 119, 123(4)Corrupt practice--Scope of review by
appel late Court--'Incurred in s. 119, neani ng  of--Conduct
of Election Rules, 1961, r. 63--Scope of.
Evi dence Act (1 of 1872) Ss. 98 and 159 to 161--Record of
speeches in shorthand and [ ong hand--Admi'ssibility.

' Bhrasht achar’, meani ng of.

HEADNOTE

JD and RS were two of the five candidates for election to
the Lok Sabha. JD was the returned candi date and RS polled
the next highest nunber of votes. After the counting of the
votes, RS applied for a recount under r. 63 of the Conduct
of Election Rules, 1961. |In the petition he alleged that
the difference in votes obtained by JD and hinself was
margi nal, that nore than 7000 votes were declared -invalid;
that votes have not only been declared as invalid but also
that "admtted disputed votes" were not properly counted,
and that the nunber of votes declared invalid materially

affected the result of the election. He also  alleged
certain irregularities. The Returning Oficer directed that
all the votes cast in favour of JD and RS as welt ‘as the

rejected votes should be recounted. There was a slight
di screpancy in the nunber of votes obtained by each of the
two candi dates, and in the nunber of rejected votes, in the
recount, but there was no effect on the result of the
el ection.

In a petition challenging the election of JD the follow ng
grounds were urged, (1) that the election should be set
aside wunder s. 100(l) (iii) and (iv) of the Representation
of the People Act, 1951, because, the votes have not been
properly counted as valid or invalid and there was a
violation of rule 63; and (2) that JD was guility of corrupt
practice under s. 123(4) of the Act in that statenents were
made and docunents published, by person, with the consent of
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JD attacking the personal character of RS; that his election
agent distributed a weekly containing an attack on the
personal character of RS, and that JD hinmself made such
statenments and published such docunments. The petition was
di sm ssed by the H gh Court.

Dismissing the appeal to this Court (except in respect of
costs),

HELD (1) The plea in the election petition that valid votes
have been counted as invalid and invalid votes as valid
woul d not include the plea that any valid votes of RS and
ot her candidates have been counted as wvalid for JD.
Therefore, it was not necessary to recount the votes of
candi dates other than JD and RS On the allegations
contained in the application to the Returning Oficer he
could not have ordereda recount of all the votes and his
order directing recount was not in contravention of rule 68.
The di screpancies in the nunber-of votes was satisfactorily
explained and there  was no acceptable evidence of the
alleged irregularities. [826 C, 827 A-B]

(2) (i) Section 116A of the Act provides for appeal to this
Court from.an order of the H gh Court dismssing an el ection

petition and an appeal lies on issues of both of |aw and of
facts. Section 116C applies the Code of Civil Procedure as
nearly as possible i'n the determ nation of the appeal. The
power of the appellate courts is very wde. it can

reapprai se the wevidence and reverse the trial court’s
findings of fact, but the practice of the appellate court,
however, has uniformy been to give the greatest assurance
to the assessment of the evidence made by the judge who
hears the w tnesses and watches their denmeanour and judges
of their credibility inthe first instance. The ‘appellate
court nmay interfere with a finding of fact “if the tria
court is shown to have overlooked any material feature in
the evidence of a witness or if the bal ance of probabilities
as to the credibility of the witness is inclined against the

opi ni on

823

of the trial court. This |imtation on the power of the
appellate court in a first appeal fromdecrees wll also
apply to an election appeal under s. 116A. In an appea
burden is on the appellant to prove how the judgnment under
appeal is wong. To establish this he nust— do sonething
nore than nerely ask for reassessnent of the evidence. He
nmust show wherein the assessnent had gone w ong. This is

especially so when the alleged corrupt practice is of a
quasi crimnal nature; and this Court would be slow to
disagree with the finding of the High Court  that such a
charge was not established. [839 G 840 E]

Saraveeraswam v. Talluri, AI.R 1949 P.C . 32, Sarju
Pershad v. Raja Jwalesliwari Pratap Narain Singh,  [1950]
S.CR 781 at p. 784 per Mikherjea J., Narbada Prasad v.
Chhagaul, [1969] 1 S.CR 499 at p. 504 by Hidayatullah
C.J., DD P. Msra v. Kam Narain Sharma, [1971] 3 S.C. R 257
at p. 261 per Shah. J., Virendra Kumar Sakl echa v. Jagjiwan
[1973] 1 S.C.C. 826, referred to.

(ii) In the present case, the Hgh Court was right in
holding that there is, no acceptable evidence, (a) of any
consent given by JDto any one for them making of the
various statenents or the publishing of documents containing
statenents against the personal character of RS and (b) of
the distribution of the weekly, either by JD or his
followers or agents. [834 B-C, 849 F; 850 F. H

(iii) As regards the statenents attributed to JD hinself the
evi dence consists of the oral evidence of some w tnesses who
clainmed to have heard the statenments being nmade at various
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neetings, and the oral evidence of two police witnesses who
took down his speeches in shorthand and one speech in |ong
hand. Wil e assessing the probative value of the ora
evi dence of the police witnesses it is necessary to renenber
that the report of a shorthand witer is strictly speaking
not substantive evidence as such, and it can only be used as
a part of the oral evidence. Three conditions are, however,
necessary for admtting such statements in evidence,, under
s. 159 to 161 of the Evidence Act; (a) the notes nmust have
been taken down by the witnesses as and when the speeches
were being delivered or so soon afterwards that the speeches
were fresh in their nenmory, (b) the wi tnesses nust be sure
that the speeches have been correctly recorded by them and
(c) the notes nust be produced and shown to the adverse
party if he requires them In the present case the first
condition may be taken to be satisfied. The third condition
was also satisfied. I't could not be said that nmerely
because  the notes of speeches were in shorthand they would
not be adm ssible in evidence and that they should have been
recorded " in a language which could be understood by the
adverse party. According to section 98 of the Evidence Act

evi dence nmay be given to show the neaning of illegible or
not commonly intelligible characters or of abbreviations
etc. Notes in shorthand may be said toin ’'not conmmonly

intelligible characters’ and 'abbreviations. [841 A-842 D
However, the record of the speeches, made by one of these
witnesses, is not admi ssible in the present  case, because
the second conditiion is not satisfied. The evidence shows
that there are various infirmties and that the extracts
were not a correct recording of the speeches made by JD.
[842 F-G

Kanti Prasad | ayshanker Yagni ka. Purshottandas Ranchhoddas
Patel [1969] 3 S.C. R 400 and P. C. Purshothama Reddiar v.
S. Perumal [1972] 2 S.C.R 646, distinguished.

(iv) As regards the other police witness according to his
notes JDis alleged to have made the foll ow ng statenents.
(a) That RS was "Bhrasthachar," (b) This is a war between
truth and power. W have to see whether truth wi ns or power

Wi ns. We have to see whether truth wins or power /|oses,
whet her falsehood wins or truth wns. W have “to see
whet her corruption wins or purity, wins’ and (c) " You know
his (RS) achievenents and capacity. | do net wsh to speak
anyt hi ng about him’

The word "Bhrashtachar" nmeans a man of fallen conduct. The

H gh Court, however, translated it to nmean *Corruption’, but
in the context it is susceptible of the interpretation of a
person who has fallen fromorthodox conduct. It is-

824

one of those flourishes or hyperbol es which are the common
stock-in-trade of election speakers of exploit the enptions
of the audience and to augnent their popular support.As
regards the other statenents they do not refer to statenents
of fact in relation to the personal character or conduct of
RS. There fore, the speeches attributed to JD do not  nake
out any corrupt practice. The evidence of the other
wi tnesses was rightly rejected by the H gh Court.

[846 F; 847 D-FE

(v) The application for production of the sumuaries of the
notes of the speeches said to have been sent by the police
witnesses to the governnent for corroborating the two
wi t nesses shoul d not be allowed, because apart fromthe fact

that an el aborate inquiry will have to be nade by exam ning
a nunber of police witnesses and admitting a | arge nunber of
docunents for finding out whether sunmaries or full reports

were sent to the governnent, in view of the findings that
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the record by one of the witings is subject to infirmties
and that the statenents in the record of the other wtness
did not ampunt to corrupt practice, the production of such
records will not advance the case of the appellants. [847 F-
848 (]

(vi) The contention of the appellants that those records
woul d establish other instances of corrupt practice against
JD cannot be entertained, because, such other instances were
not pleaded in the election petition and JD had no oppor-
tunity to deny them or disprove them [848 C D

(3) Wile dismssing the petition the High Court ordered
that JD would be entitled to his costs including costs at
the scheduled rate of Rs. 400/- per day for 52 hearings,
fromthe petitioners. The sumof Rs. 400/- per day is pres-
cribed by the Bonbay High Court Rules for fees of counsel
Under s. 119 of the Representation of the People Act which
deals with costs, "Costs shall-be in the discretion of the
H gh Court provided that whether a petition is dismssed
under cl ause (a) of section 98 the returned candi date shal
be entitled to the costs incurred by himin contesting the
petition and accordingly the H gh Court shall nake an order

for costs in favour of the returned candidate". The peti-
tion in the present case was dism ssed by the H gh Court
under s. 98(a). But the word ’incurred’” means actually
spent. There is no proof of paynent of any fee to counse

by JD. Therefore, he was not entitled to the anount of Rs.
400/ per di em awarded by the Hi gh Court. [851 F-Q

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal~ No. 1014 of
1972.

Appeal under section 116 of the Representation of People Act
1951, fromthe Judgnent and Order dated 21st January, @ 1972
of the Bonbay H gh Court (Nagpur Bench) at Nagpur in
El ection Petition No. 3 of 1971

N. Phadke, V. G Pal shikar, D K. De and H E. Devani and
G Rat napar khi, for the appellants.

A K. Sen, S. N Sirpurkar, G L. Sanghi, D.-N Mshra, O.
C. Mathur, J. B. Dadachanji, for respondent no. 2.
Y,
S

>=Z

R Manohar, B. K. De, H C. Devani, A C. Ratnaparkhi and

Bal akri shnan and NN M Ghatate, for respondent No. 3.
H R Khanna and S. P. Nayar, for respondents Nos. | and
21.
The Judgnent of the Court was delivered by
DWVEDI, J. The appellants, Laxm naray an and- Marotrao,
filed an election petition challenging the election of
Janbuwant r ao Dhote to the Lok Sabha from 21 Nagpur
Parlianmentary Constituency. There were five candidates in
the run. Dhote was one. He was
825
el ect ed. The, poll was on April 18, 1971. Dhote obtained
1, 25,665 votes. The next highest votes were obtained by
Ri khabchand Sharma. He polled 1,23,615 votes.
The el ection was chal l enged on diverse grounds. There were
as many as 13 issues. The record of evidence is volum nous.
The judgnment of the Hi gh Court runs to 244 pages. The High
Court decided all the issues against the appellants. Hence
this appeal
Sri Phadke, counsel for the appellants, has not covered the
whol e ground agai n; he has confined his argunments, to issues
2, 4, 5, 8 and 9. Thus the scope of inquiry is much narrower
in the appeal
| ssue No. 2
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Section 100 of the Representation of the People Act, 1951
(hereinafter called the Act) specifies the grounds on which
the election of a returned candidate may be set aside.
According to s. 100(l) (d) (iii), the election my be set
aside if the result of the election of the returned
candi date has been mterially affected by the inproper
reception, refusal or rejection of any vote or the reception
of any vote which is void. Section 100(1) (d) (iv) provides
that the election may be set aside if the result of the
election of the returned candidate has been nmaterially
affected by any non-conpliance with the provisions of the
Constitution or of the Act or of any Rules or Oders nmade
under the Act.

Paragraphs 14, 15 and 16 of the election petition allege
facts in respect of this issue. According to paragraph 14,
votes were counted in the YMCA Hall on April 19, 1971
There were no proper arrangenments for admission of the
candi dates and their counting agents at the count. A |arge
nunber = of people had entered into the Hall. The counting
was not conpl ete on the said date. There was sonme counting
on the day following, that is, on-April 20, 1971. The
counting when conpleted reveal ed that 3,46,093 votes were
polled in all. J. B. Dhote received 1, 25,665 votes; R C.
Sharma, 1 , 23,615, 7425 votes were rejected votes.
Paragraph 15 states that at the end of the counting R C.
Sharnma nade an application to the Returning Oficer claimng
recount of votes. The Returning Oficer directed that al
votes cast in favour of J. B. Dhote and R C. Sharma as well
as all the rejected votes should be recounted. " He did not
order that the votes of other candidates also should be
recount ed. Par agraph 16 states that after the recount it
was declared that 3,46,079 votes were polledin all. The
total of J. B. Dhote came down to 1,25,550; of R C. ' Sharmm
to 1,23,493. The nunber of rejected votes went up to 7,597.
It is further alleged that the recount showed that 14 votes
were m ssing, that many rejected votes were counted as valid
and that there is a difference in'the aggregate of different
candi dat es.

Paragraph 15 then suns up : "It is, therefore, ~clear that
the votes have not been properly. counted as valid or
i nvalid, wthout a proper

826
scrutiny required wunder the |aw This has very nmnuch
materially affected the result of the election. In fact the

recount shoul d have been for the entire votes cast in the
el ection.”

Paragraph 16 states that it was necessary to count all the
votes as there was no proper recount by the Returning
Oficer. The recount itself shows that many rejected  votes
were counted as valid and many valid votes were rejected.
The tendered votes were not counted and 14 votes were
m ssi ng.

The plea in paragraph 16 that valid votes have been counted
as invalid and invalid votes as valid would not include the
plea that many valid votes of R C  Sharma and other
candi dates have been counted as valid for Dhote. It was
accordingly not necessary to recount the votes of candidates
other than Dhote and R C Sharna. The recount of the
rejected votes and of the votes of these two candi dates was
enough. The appellants gave an application in the High
Court for inspection of all the votes. This application was
rejected by an order on Novenber 15, 1971. For the reasons
al ready di scussed the application was rightly rejected.

Rul e 63 of the Conduct of Election Rules, 1961 provides for
the recount of votes. According to sub-rule (2) thereof
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recount of all votes or any part may be cl ained on behal f of
any candi date. An application should be nade on his behalf
to the Returning Oficer. The application should state the
ground on which the recount is clainmed. The Returning
Oficer shall decide the question of recount and meke an
order either accepting or rejecting the application. The
order should set forth the reasons. He may allow the
application in whole or in part. The application for
recount made by R C Sharma is Ex. P. 21 Paragraph | of
the application states that nore than 7000 votes were
declared invalid. They were neither shown to himnor to his
agents. Lighting arrangenents were not satisfactory so that
mar ks coul d not be properly read at the counting. Paragraph
6 states that the difference in votes obtained by Dhote and
R C Sharma is marginal. The nunber of votes declared
invalid has materially affected the result of the election

Many unaut horised persons entered the hall and they were

interfering with the process of counting. Par agraph 8
states that the votes declared invalid were not so declared
in accordance with the prescribed procedure. "Admitted

di sput ed votes" were not admtted according to t he
prescri bed procedure. So the prayer for recounting of votes
was made. The nmain chargeis that the votes have not only
been declared as invalid but also that " "admtted disputed
votes" were not properly counted. The Returning Oficer
al l owed partial recounting. He directed that all votes cast
in favour of Dhote and R C. Sharma and-all the rejected and
i nvalid votes should be recounted. ~The reason given by him
is that the difference of votes cast in favour of Dhote and
R C. Sharma is only 2049. He says that "the margin is
small and in the interest of justice | agree to have a
recount of votes" as directed. Accordingly, the wvotes of
Dhote and R C. Sharna were recounted as also invalid votes.
The recounting had no effect on the result of election

827

On the allegation contained in the application the Returning
O ficer could not have ordered recount of all the votes. In
our view, the order of the Returning Oficer “directing
recount was not in contravention of Rule 63. The appellants
have exam ned several w tnesses in support of the alleged
irregularities, but that evidence has not been accepted by
the Hi gh Court. Nothing has been shown to us for taking a
different view. The Returning Oficer has been exam ned by
the appellants. He has stated that the count and recount
have been done in accordance with the prescribed procedure.
He has also explained the apparently nissing 14 votes on
recount. According to the Returning Oficer the discrepancy
of 14 votes might be due to the mstake in counting the
votes and nmaking theminto bundles of 50 each. I'n’ the
recount they recounted only sone of those bundles ~and not
all.

For the reasons discussed above, we accept the finding of
the H gh Court on this issue.

| ssue No. 4 :

Three or four days prior to poll the Nagpur City District
Congress Conmittee published an appeal in the name of Snt
Indira Gandhi to the voters of the constituency for
supporting Ri khabchand Sharma. On the left top of this
printed appeal there is a photograph of Sm. |Indira Gandhi
on the right top there is the picture of a cow and a calf,
the synbol of the Congress candidate. On the left bottom
there is printed "New Del hi, 8 April, 1971;" on the right
bottom appears the signature of Smt. |Indira Gandhi. On
April 16, 1971 one Satya Narain Sharma issued a statenent to
the press in respect of this appeal. The next day, that is,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 28

April 17, Tarun Bharat, a newspaper, published a summary of
his statement. The summary states that Satya Narain Sharma
has expressed "doubt about the genuineness of the letter by
the Prime Mnister calling upon the voters to vote for. M.
Ri khabchand Sharma." The summary further states that "there
is no seal of the Prime Mnister’s Secretariat on this
letter, nor it is nmentioned to whom this letter is
addressed." Satya Narain Sharma is also stated to have,
expressed doubt that the Prine Mnister, who has avoided
even to mention the nanme of a candi date, woul d have issued a
letter in support of him The election petition states that
Satya Narain Sharma was an agent of Dhote and that he issued
the statenent with the consent of Dhote. The statement was
false and was believed to be false by Dhote. It was
reasonably calculated “to prejudice the prospects of the
election of R C. Sharma. ~Thus a corrupt practice under s.
123 (4) of the Act has been conmitted. The Hi gh Court has
hel d that no such corrupt practice was conmitted by Dhote.
It has held that Satya Narain Sharma did not nake a
statenment. of fact. He has expressed an opinion. It has
also held that the statenment was not false and that it did
not relate to the personal character or conduct of R C
Sharma or to his candidature. It has also held that Satya
Narain Sharma did not nake this statement with the consent
of Dhote. W shall first consider whether the statement was
i ssued by Satya Narain Sharnma with the consent of Dhote.

828

Satya Narain Sharma was exani ned by Dhote. He has denied
that he nade the statement with the consent of Dhote. Dhote
has stated that he had not given his consent to. any such
statenment. The Hi gh Court has believed Dhote. ~Nothing has
been shown to us to take a different view It is true that
according to the evidence on record Satya Narain ' Sharma
seens to have addressed several neetings in support of Dhote
and that in sonme of those meetings Dhote had also delivered
speeches. But this circunstance alone would not prove the
consent of Dhote. As we agree with the Hi gh Court that the
statement is not proved to have been nmade with the consent
of Dhote, it is not necessary for us to record afinding on
the other aspect of issue No. 4. W agree with the High
Court that the appellants have failed to establish this
particul ar corrupt practice.

I ssue No. 5 :

In his return of election expenses Dhote is shown to have
spent Rs. 648/- on the publication of a  panphlet. The
nature of the panphl et does not seemto have been disclosed
in the return. The appellants have alleged in the election
petition that document C attached to the petition is  that

panphl et . Dhote has enphatically denied that it was
docunent C. According to him it was docunent 2R 20.
Docunent C opens with : "I amcontesting this Lok Sabha
election ........ agai nst a corrupt candidate of Congress.

The appellants say that this is a false statenent relating
to the personal character of Ri khabchand Sharma. 2R 20 .is an
i nnocuous docunent. It was printed by the Narkesari Press
and it bears the print line of the press. The cl ose
guestion is whether docunment C or docunent 2R 20 was
published by Dhote. To prove their case, the appellants
have exami ned one witness Prabhakar Sakhardande. He was
enpl oyed on the relevant date as a printer in the Narkesari
Press. He says that document C was printed in the Narkesari
Press on Sunday, April 11, 1971. According to him it is
printed in nmono type. He also says that only the Narkesari
Press in Nagpur has a nono-machine. The Hi gh Court has not
believed him He is the President of the Rashtriya Press
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Kangar Sangh which is affiliated to the Indian Nationa

Trade Uni on Congress. He does not give out the nanme of the
person who printed the docunent Cin the Narkesari Press,
nor does he disclose the nane of the person who delivered
the printed copies to the appropriate authority in the
Nar kesari Press. Although he admitted in cross-exam nation
that he had not been to any other press in Nagpur, he has
said that except Narkesari Press no other press in Nagpur
has a nono-nachine. Evidently, this part of his evidence
does not inspire confidence. Not having seen any other
press in Nagpur, he could not say that the Narkesari Press
al one has got a nono-machine. For these reasons, we find it
difficult to place any reliance on his testinony.

Dhote has exam ned Manohar Bokare in support of his case
that the document 2R 20 was published in the Narkesari

Press. Manohar Bokare is the Manager of the Job Section of
the Narkesari Press. He says that he receives orders from
customers, hands over printed material to them exam nes and
makes ' bills ~and prepares quotations for printing |obs.
Initially, be was sumoned by the appellants as their

829

witness. But later they gave himup. So he was exam ned by
Dhote.. He has said that document 2R 20 was published in the
Nar kesari Press. He produced the original of the document.
He has stated that 'B. N. Gai kwad had given himthe origina

for printing. He has also filed the counter-foil of the
bill issued by himin connection with, the printing of the
document 2R 20. He has denied that the docunent C was
printed in the Narkesari Press. ~The H gh Court has believed
hi s evidence. Nothing has been shown to us to enable us to.
take a different view

Sri Phadke has nmde several comments on his evidence.
Firstly, he has not produced the order book. But he was
never asked by the appellants to produce the order book. In
cross-exam nation he, sinply said that he has not | brought
the order book. Secondly, while he. has said that the
printed matter was delivered by himto a boy, B. M/ Gi kwad
has stated that it was sent for by himthrough one Doonger
aged about 50 years. This discrepancy is not sufficient to
discredit his evidence. He was examined several  nonths
after the event. Such a minor mstake is accordingly not
unnatural and may be a slip of nenmory. Thirdly, document C
is printed on news print paper. It is, said that news print
paper is not available in the market and that docunent” C
nmust have been printed in the Narkesari Press where ~Tarun
Bharat was also being printed. But there is some -evidence
on record to show that neswprint paper was available in the
open market. That aside, B. M Gai kwad has stated that the
paper for printing docunment 2R 20 was supplied by him from
the, stock of paper belonging to his party at Chhindwara
fromwhere a weekly organ of his party was being published.
Manohar Bokare has deposed that there is an endorsenent on
the original of 2R 20 that paper was given by the party who

got it printed. The endorsenent was according to him
necessary for the purpose of sales-tax. On his copy of the
bill there is an endorsenent "not taxable". He has

explained that it was necessary to obtain the signature of
the custoner if the paper was given by the press.. Fourthly,
the Narkesari Press did not comply with the provisions of s.
127A of the Act in regard to docunent 2R 20. So it should
be held that this docunent was not published by the
Nar kesari Press. Section 127A(2) provides that no person
shall print or cause to be printed any el ecti on panphlet or
poster-(l1) unless a declaration as to the identity of the
publ i sher thereof, signed by himand attested by two persons
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to whom he is personally known, is delivered by- himto the
printer in duplicate; and (2) unless, within a reasonable
time after the printing of the docunent, one copy of the
declaration is sent by the printer, together with one copy
of the docunent, if printed in the capital of the State to
the Chief Electoral Oficer and in any other case to the
District Magistrate of the District in which it is printed.
Manohar Bokare has admitted in cross-exam nation that he has
neither obtained a declaration fromB. M Gikwad, nor has
he sent a copy of the document 2R 20 to the District

Magi strate, Nagpur. This is inconplete and ineffective
Cross-exam nation. Manohar Bokare should have been also
asked if he had any explanation for those om ssions. The

om ssions mght have been of sonme assistance to t he
appel lants if Bokare could not give a proper explanation

The possibility of a good explanati on cannot be ruled out.
We agree with the Hi gh

830

Court 'that no adverse inference can be drawn from these
breaches of 'law. ~Fifthly, he could not give the exect date
of the printing of 2R 20. ~But he has said that no record of
the date of printing i s maintained by him Lastly, Dhote
has admitted that the diction of the docunent C resenbles
his own. It would show that he has published this docunent.
This criticismhas little force. Dhote has also said that
he had nmade nunmerous speeches in the course of his
, el ection. So it was quite easy to pick -out words and
phrases from his speeches and piece themtogether in the
docunent C.

Now, the case of the appellantsis that the docunent C was
printed. The case of Dhote that is 2R 20 was printed. It
is significant that it is not the case of the appellants
that two docunents were published at once and the sane tine,
one innocuous. and the other offending This has an inportant
bearing on probabilities. It _is highly inprobable that a
candi dat e woul d publish an of fendi ng docunent and show .the
expenses incurred on its printingin his return of /election
expenses.

The appel | ants have exam ned several witnesses to prove the

distribution of the document C during the election. The
H gh Court 'has disbelieved those witnesses. It ~has held
that from their deneanour they appear to be tutored
Wi t nesses. Their evidence has not been pressed in service

before wus on behalf of the appellants. So we do not dea
withit.

| ssue No. 8

This is the crucial issue in the appeal. The appellants’
case is -that Pundali k Masurkar and Satya Narain Sharma. had
delivered speeches in three neetings during the election
Those neetings were held on March 29 and 30, 1971, and Apri
7, 1971. They were held respectively at Nawi Mangal wari
Ganji Peth and Maska Sath. By their speeches they have
conmitted the corrupt practice specified in s. 123(4) of the
Act. They conmitted the corrupt practice with the .consent
of Dhote. Dhote, it is alleged, delivered speeches in the
said neetings as well as in the neetings in Chamar Nala and

Kast urchand Park. The neetings in the latter tw places
were held on April 14 and 15, 1971. By his speeches, he
also has committed the aforesaid .corrupt practice. The

Hi gh Court has recorded these findings on this issue : (1)
the appellants have failed to prove that Dhote’ nmde any
-offending statenents in the aforesaid neetings; (2) they
have also failed to prove that Pundali k Masurkar and Satya
Nar ai n Sharma nmade any offending statements in the aforesaid
neetings; (3) they -have also failed to prove that Pundalik
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Masur kar and Satya Narain Sharma nade any of f endi ng
statenents in those neetings with the consent of the Dhote.
It has further held that they have failed to -prove that the
statenments attributed to Dhote, Pundalik Masurkar and Satya
Narai n Sharma constituted the corrupt practice specified in
123(4) of the Act.

The ground of challenge in the petition is one covered by s.
100(1) (b) and not s. 100(I) (d). So we shall first exam ne
the ,evidence to find out whether Pundalik Masurkar and
Satya Narain ' Sharma nmade the all egedly offending statenments
with the consent of
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Dhot e. If his consent is not proved, it wll not be
necessary to exam ne the other aspects of this part of the
i ssue.

Nawi Mangal wari Meeting: 29-3-1971

The appel | ants have exam ned Marot Rao, Ishwar G ri, Shanker
Laxman ~and Manhor Kashi nath Kal ankar. Dhote has exam ned
hi nsel f, Pundali k Masurkar and Satya Narain Sharnma.
According to Ishwar Gri, Dhote was not present in the
neeting whil e Pundalik Masurkar and Satya Narai n Sharnma were
snheaki ng. Dhote canme to the nmeeting just five mnutes
before the end ’'of - Satya Narain Sharma’s speech. Marto Rao
and Shanker Laxman say nothi ng about the presence of Dhote
during the speeches of Pundalik Masurkar and Satya Narain
Sharma. Manohar Kashi nath Kal ankar is the C.|.D. Shorthand
Witer. He says that he was present - in the neeting and he
took down the notes of speeches ~of various speakers
including the aforesaid two speakers. He says that he
renmenbers that Dhote was present in the nmeeting from the
very beginning. But there is no note to that effect in his
note-book. It will accordingly be not safe to depend on his
menory, especially when Ishwar Gri contradicts hi m
Pundal i k Masurkar has said that Dhote was not present ' while
he was speaking. Dhote has said that he was not present
when Pundalik Masurkar and Satya Narain Sharma delivered
their speeches. He arrived in the neeting just when Satya
Narai n Sharma was finishing his speech. He has further said
that Pundal i k Masurkar and Satya Narain Sharma had spoken in
the meeting without his know edge and consent.. He has said
that it was not his business to arrange election nmeetings
and to invite speakers. His election office used to attend
to these matters. H's workers use to take, himto various
neetings wthout any prior information of the neetings  on
his part. Satya Narain Sharma has said that he did not
report to any one the contents of his speeches. He has also
said that B. M Gai kwad, the el ection agent of Dhote, used
to invite himto speak in the nmeetings held in | support of
Dhot e. This is the entire evidence on the question of
consent . This evidence would show that Dhote was not
present in the neeting when Pundalik Masurkar and Satya
Narain Sharnma were speaking. He had no prior know edge of
the fact that they would speak in the nmeeting. He had not
invited themto the neeting. He denies his consent to their
speeches. There is no direct evidence of consent from the
side of the appellants. It is not possible to infer
constructive consent from the foregoing facts and
ci rcunst ances.

Ganji Peth Meeting: 30-3-1971

The appellants have exam ned Manohar Kashi nath Kal ankar
Shesh Rao Kanbal e, another C.I.D. Shorthand Witer, Mhd.
Yakub Qamar and Dr. Ram Narain. Dhote has exam ned hinself
and Satya Narain Sharma. There is no direct evidence of
consent Mhd. Yakub Qamar and Dr. Ram Narain say nothing
about the presence of Dhote while Satya Narain Sharma was
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speaki ng. Manohar Kashi nath Kal ankar says that he renenbers
that Dhote was present in the neeting from the very
begi nning. Shesh Rao, refreshing his nmenory fromhis notes,
said that his notes show that Dhote was wel coned and
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"therefore | say he was present fromthe very beginning."
The note book of Manohar Kashi nath Kal ankar does not record
that Dhote was present fromthe very beginning. it will not
be safe to rely on his menory. It is true that Shesh Rao
has noted in his note book that Dhote was wel comed. But
from this fact it does not necessarily follow that he was
present fromthe very being. He could be wel comed whenever
he arrived in the neetings Dhote has said that when he
reached the neeting, Satya Narain Sharma was 'halt way
through his ,.speech’. But we do not know when Satya Narain
Sharma nade the all egedly of fending remarks in the course of
his speech. 1t cannot therefore be said that those remarks
were made in the presence of Dhote. So we agree wth the
Hi gh Court that the appellants have failed to prove that
Dhote had given his consent to the speech of Satya Narain
Sharma in-this neeting.

Maska Sath Meeting : 7-4-1971

The wi tnesses of the appellants for this meeting are Manohar
Kashi nat h Kal ankar, “Shesh  Rao Kanbal e, Manohar Taj ane, Yadao
Shripurkar and Marot Rao, Dhote has exanmined hinmself and
Satya Narai n Sharnma Manohar Kashi nat h Kal ankar and Shesh Rao
Kanbale are the C |1.D. Shorthand Witers. The appellants’
Wi t nesses have deposed that offending speeches wer e
delivered by Dhote and Satya Narain Sharna. According to
Manohar Kashi nath Kal ankar, Gunawant Nagpure had spoken
before Satya Narain Sharma. He says that Dhote arrived in
the neeting while Gunawant Nagpure was speaki ng ‘and that
Gunawant Nagpure conti nued speaking after his arrival. He
al so says that he has made a note about Dhote's ' arriva
whi | e Gunwant Nagpure was speaking in his note-book. He has
produced his note-book. It begins with the speech of
Chandr abhan Bodkar. The speech(is witten in shorthand.
Two-t hird of the page is covered by the speech of
Chandr abhan Bodkar, and over the remaining seven |I|ines of
the page no speech is recorded. The speech of Satya Narain
Sharma is taken down in short-hand on the next page. The
contents recorded over seven |lines of the precedi ng page are
t hese :

"Kamal Ki shore Upadhyaya Sonet hing i n Short-hand
Gunwant Nagpure , (F.B.) -12

Sri J. B. Dhote arrived.

Sri Nagpure continued speaking."

There is absolutely no difference in the ink of the notes of
the speeches of Chandrabhan Bodkar and Satya Narain Shar ma.
But the ink of the aforesaid quoted lines witten in English
is visibly different. This difference is suggestive of
later interpolation of the aforesaid quoted lines, the
purpose being to prove the presence of Dhote during Satya
Narain Sharma’s speech and his inplied consent to  that
speech. it may, however, be observed that Manohar Kashinath
Kal ankar was not cross-exami ned by Dhote on the difference
in ink. However, suspicious the entry of the aforesaid
lines may be, we are reluctant to draw any adverse inference
agai nst Manohar Kashi nath Kal ankar fromthe difference in
ink for want of cross-exami nation. But in view of certain
other circunstances we do not think it safe to rely on the
aforesaid
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note in his note-book. One, Shesh Rao Kambale, another
C.1.D. Shorthand witer, was also present in the nmneeting.
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He has taken down in short-hand the speeches of Kama
Ki shore Upadhayaya, Gunwant Nagpure, Keshav Rao Gadekar and
Dhote. He has not deposed that Dhote arrived in the meeting
whil e Gunwant Nagpure was speaking. Two Manohar Kashinath
Kal ankar seems to us to be anxious to help the cause of the
defeated Congress candidate, R C Sharma. As regards the
neeting held at Nawi Mangalwari and Ganji Peth, he has
deposed from nenory that Dhote was present from the very
begi nni ng of those neetings. |t may be observed that he has
made no such note in his note-book. W have already held
that Dhote arrived in those nmeetings when Satya Narain
Sharma was about to finish his speech. W have disbelieved
his statement nmade fromnenory. It seens to us that he has
ventured to speak ’'from nmenory’ in order to help the
appellants and R C. Sharma. Third, Manohar Tajane, Shesh
Rao- Kanbale and Marot Rao say nothing in their evidence
about the presence of Dhote during the speech of Gunwant
Nagpure and Satya Narain Sharma.. Marot Rao is one of the
appellants inthis appeal. The note alleged to have nmade by
Manohar . 'Kashi nath Kal ankar i n hi s note-book does not get
support fromtheir testinmony. Fourth, Yadao Shripurkar said
that Dhote was present when Satya Narain Sharma  was
speaki ng. The Hi gh Court has disbelieved him W see no
reason to differ with the H gh Court. He has admtted that
he was the Vice-President of the Nagpur City Congress
Commi ttee. He has also adnitted that he has canvassed and
gi ven speeches in support of R C. Sharna He has distributed
cards for R C Sharma. He was R ~C. Sharma’s counting
agent also. He is thus a partisan witness. The H gh Court
has made an adverse note about hi's demeanour. He.is unable
to explain his presence in the neeting, for his  evidence
shows that he had no prior information of the neeting.
Al though he was very closely connected with the election
canpaign of R C Sharma, he adnits that he inforned neither
the Congress Election Ofice nor R C. Sharma of the offend-
i ng speeches of Dhote and Satya Narain Sharma. According to
him he and Manohar Taj ane went ‘together to the neeting. He
further says that when Satya Narain Sharma finished his
speech, both of themwere away to ltwari Chowk for about 1-
1/2 hours for taking tea. Wen both of themreturned to the
nmeeting, Dhote was speaking. Manohar Taj ane - does not
support him there. According to him he did not go wth
Yadao Shirpurkar to Itwari Chowk. They parted conpany after
the end of Satya Narain Sharnma’s speech. Yado Shirpurkar
betrays a tendency of giving evasive answers to awkward
guestions in cross-exam nation by nerely saying "I ~do not
renmenmber." For all these reasons, we are not inclined to
pl ace reliance on his evidence.

In his cross-exam nation, Satya Narain Sharna has stated
that he arrived at the neeting when Kesho Rao Gadekar was
speaki ng. He further said that Dhote spoke after “him He
was not asked as to whether Dhote was present in the neeting

when he arrived or while he was speaking. In hi s
exam nation-in chief, Dhote stated that he reached the
neeting after the speech of Satya Narai n Sharna. In —his

cross-exam nation he stated that he generally arrived in the
neetings at the end as several neetings were addressed by
himevery day. He further stated
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that he did not renmenber whether Gunwant Nagpure spoke in
this neeting. He was not specifically asked whether it was
a fact that he arrived at the neeting when Gunawant Nagpure
was speaking. It nay also be observed that the appellants
did not cone forward with, a positive case in their petition
that Dhote was present during tic speech of Satya Narain
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Sharma and that he did not protest against the allegedly
of fendi ng statenents of Satya Narain Sharna. This |lack of a
positive statenent is a characteristic of the appellants’
allegation of consent in respect of all the neetings
di scussed earlier. |In the circunstances of this case and
for the reasons already discussed we think that the High
Court has rightly held that the appellants have failed to
prove the consent of Dhote to the speech of Satya Narain
Sharma in this neeting.

The Case agai nst Dhote

We shall now exam ne the appellants, evidence agai nst Dhote.
The Hi gh Court has el aborately di scussed and commented upon
the evidence. As we are in agreenent with the H gh Court,
we shall indicate only the salient features of the evidence.
Nawi Mangal wari Meeting-29-3-1971

It is alleged in paragraph 23(a) of the election petition
that Satya Narain Sharma and Pundik Msurkar said that
R khabchand Sharma ’;is a man having no character and is a
smuggl er of gold." Satya Narain Sharmm, it is alleged, also
-said that R khabchand Sharma "has taken a bribe of Ps. 5
| akhs from —powerl oom owners and, t herefore, t he
reconmendati ons of Ashok Mehta Committee to the effect that
the Coloured saris should not be printed on powerloom has
not been given effect to.” It is further alleged that Dhote
"al so made personal attack on Shri Sharmm saying that he has
no character."

In his witten statement Dhote has adnitted that he had
spoken in the neeting. But he said that he made no adverse
remar ks agai nst Ri khabchand Sharma

To prove their case, the appellants exam ned Marot Rao (on. -
of then), Ishwargiri, Shankar Laxman Nandankar -and Manohar
Kashi nath Kal ankar. W shall discuss the evidence  of the
last witness at a |later stage and under the general | headi ng
of police wtnesses. For the present, we shall | confine
ourselves to the evidence of the remaining wtnesses.

As regards Marot Rao, the Hi gh Court says that his evidence
is not reliable. The H gh Court 'has further renmarked that
counsel for. the appellants did not rely on his “evidence.
According to the Hi gh Court, Ishwar Gri did not attend the
neeting and has given a tutored version. Shankar~ Laxnman
Nandankar was a chance witness and is not believed by the
H gh Court. Counsel for the appellants has not been able to
show us that the High Court is wong in the appraisal of the
evi dence of the aforesaid witnesses.

Marot Rao is an appellant in this case. He is an interested
witness. He is also an omibus witness. He clains to have
been present not only in this nmeeting but also inthe Ganji
Pet h and Kast ur -
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chand Park neetings Admittedly, he, did not take down /notes
of the speeches. Hi s evidence does not conpl etely
correspond to the pleadings in paragraph 23 (a). I'n his
evi dence he says that Pundlik Msurkar called hima smuggler
of gold. 1In his evidence he says that Satya Narain Sharma

said that R khabchand Sharma has received Rs. 5 | akhs from
power | oom owners, and that he was a nman of no character.

Ishwar Gri is a chance witness. He has admitted that in
his |ife he has never attended any neeting except this
nmeeti ng. He pretended to have an excellent nmenory. But a
Vi gor ous cross-exam nation has shattered his tall claim and
has shown that he is a man of short nenory. He has admitted
that he did not take notes of the speeches in the neeting.
According to him Pundlik Masurkar said that Ri khabchand
Sharma was carrying on snuggling business and was corrupt.
Satya Narain Sharma said that when the Bunker Sena made a
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statenment on the production of col oured saris on power |oom
t he Maharashtra Governnment "hung up the Ashok Meht a
Conmittee Report on a peg". Rikhabchand Sharma was "a
| eader of the people who manufacture illicit liquor in
Nagpur and who run ganbling dens in Nagpur." Dhote said that
corrupt and characterl ess R khabchand Sharma was tal king of
purchasi ng poor people. Corrupt and characterless Sharma
has committed the political nurder "of ny friend Deoghare."
Corrupt Sharma has secured 500 powerloons for the Momns.
He has taken Rs. 5 lakhs fromthem and he has distributed
that armount lavishly for election purposes. He runs
distillation centres, ganbling dens and brothels in Nagpur

Qoviously be is making preceptible inprovenents on the
pl eadi ng in paragraph 23(a) of the petition.

Shanker Laxman Nandankar also is a chance, witness. Naw
Mangal wari is three mles fromhis house. He says that he
went to the house of his aunt’s son who is living there

because” he was called by the latter to his house. But for
this explanation he would not have been present in the
neeti ng. Adm ttedly, he did not take down notes of the
speeches. Al-though several speakers spoke in the neeting,
he does not remenber the speeches of the speakers other than
Dhote, Pundlik Msurkar and Satya Narain Sharma. Accor di ng
to him Pundlik Masurkar said that R khabchand Sharma was
selling |l and whi ch/'he had purchased during his Mayorlity of
the Nagpur City Corporation and wusing ‘that noney for
election. He also said that R khabchand Sharma was carrying
on 'snuggling business’. Satya Narain Sharma said that
R khabchand Sharma was a corrupt man and that he had taken
noney from powerl oom owners and was utilising that noney for
el ections. He al so said that R khabehand Sharnma carried on
"smuggling business’ and that be was a corrupt and ' cbarac-
terless nan. Dhote said that Ri khabchand Sharma was a
corrupt man. \While paragraph 23(a) of the petition '@ alleges
that Ri khabchand Sharnma was called a man of no character, he
says that R khabchand Sharrma was al so spoken of as a corrupt
man. He nakes other variations and omissions from the
pl eadi ngs in his evidence.

Havi ng regard to the foregoi ng di scussion, we agree with the
Hgh Court that it wll not be safe to rely upon the
evi dence of these w tnesses.
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Ganji Peth-30-3-1971

Paragraph 23 (d) of the petition alleges that Satya Narain
Sharma and Dhote spoke in this nmeeting. Satya Narain Sharma
said that Ri khabchand Sharma "is a supporter of gundas and
gangs involved in snuggling." Dhote said that R khabchand
Sharma "is trying to purchase votes by money".  He al so said
that Ri khabchand Sharma "is a corrupt man and in  fact
Ri khabchand Sharma is thy name corruption.” The appellants
exam ned three wtnesses, Marot Rao (one of then), @ Mhd.
Yakub Qamar and Dr. Ram Narain. The High GCourt has not
relied wupon the evidence of Marot Rao. Regar di ng' Mohd.
Yakub Qamar, it has held that he did not attend the mneeting.
Dr. Ram Narain, according to the Hi gh Court, has given false
evi dence.

W have already rejected the testinobny of Marot Rao in
regard to Nawi Mangalwari neeting. Qoviously, there is
variance between the pleading and his evidence, in regard to
the speeches of Satya Narain Sharma and Dhote. NMohd. Yakub
Qanmar seens to have a grouse agai nst Dhote. He is the
Chairman of the powerloom society. He has admtted that
Dhote |led an agitation against the production of coloured
saris on powerloons and that the powerloom society was
opposed to the agitation. He was a Congress candidate for
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the Nagpur Corporation in the elections held in 1959, 1962
and 1969. He is an 'active' nenber of the Congress. He has
admitted that he did not take notes of the speeches in the
neeti ng. He has also adnmitted that he did not inform
anybody about the speeches in the nmeeting he did not inform
even the Congress Election Ofice. Wth his interest in the
Congress candidate, it is difficult to believe that if Satya
Narai n Sharnma and Dhote had nade objectionabl e speeches, he
would have failed to inform Rikhabchand Sharnma or the

Congress Election Ofice. He is a man of weak menory. He
coul d not reproduce the speech of Satya Narain Sharnma which
he had repeated earlier in his evidence. He, ~could not

explain as to how the appellants came to know that he was
present in the neeting. There is variance between the
pl eading and hi & evi dence as regards the speeches of Satya
Narain Sharnma and Dhote,. According to him Satya Narain
Sharma said that Rikhabchand Sharma was the protector of the
goondas and that he arranged for regular paynents to be made
to the police by person who maintained ganbling dens and
that he ‘also indulged in snmuggling gold. Dhote, according
to him said that Ri khabchand Sharma was a Bhrasbtachari
(corrupt)

Dr. Ram Narain has appeared as a wtness for R khabchnd
Sharma. He was the counting agent of Rikhabchand Sharnma and
was in the hall where counting was done from8.00 a.m to
10,00 p.m He was a Congress candidate in the Nagpur
Corporation election in 1969. He is an 'active' nmenber of
the Congress. So, be is a highly interested witness. He
has admitted that he did not inform R khabchand Sharma and
the appellants about his presence in the neeting. Havi ng
regard to his interest in R khabchand Sharma, it is
difficult to believe that if any objectionable speeches had
been nade in the nmeeting, by Satva Narain Sharma and ' Dhote,
he would have failed to inform Ri-khabchand Sharma ' of the
of f endi ng speeches. There is variance bet-
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ween the pleading and his evidence in regard to their
speeches. According to him Satya Narain Sharma and / Dhote
both said that R khabchand Sharma "was arranging regular
paynment to the police, that he was siding with the ~goondas
and that he carried on snuggling business." They also said
that he was a corrupt and discredited man. —He also said
that Dhote asked a question "whose nane was Bhrashtachari
and hinself answered by saying the Congress cha nam
Bhrashtachari (Congress is corrupt). He also said that the
Congress nen were Haram Khor (bad living) and they purchased
votes with tainted noney. He further said that R khabchand
Sharma was a Bhrashtachari (corrupt).

In view of the foregoing discussion, we are in agreenent
with the High Court that no reliance can be placed on the
evi dence of these witnesses.

Maska Sat h-7-4-1971

The appellants exam ned two witnesses, Manohar Tajane and
Yadao Shirurkar. The High Court has held that the former is
a tutored witness and the latter is not reliable.

There is variance between the pleading and the evidence of
Manohar Tajane. He also tried to inprove on the pleading.
Paragraph 23(c) of the petition alleges that Satya Narain
Sharma said that Ri khabchand Sharma "is a nman of no
character." Dhote said that "the fight is between corruption
and purity represented by himand corruption by respondent
No. 3." According to Manohar Tajane, Satya Narain Sharma
said that R khabchand Sharnma "is corrupt and deals in
smuggling of gold." He al so said that R khabchand Sharma was
"characterless and is a protector of people who are dealing
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in liquor, ganja, satta and ganbling." According to him
Dhote said that it is a fight between "corruption and
characterless and purity and good character. On one side
there is corrupt Sharma, on the other good character and

purity.”

Yadao Rao Shirpurkar, as discussed earlier, is highly
interested in R khabchand Sharma. His evidence suffers from
the sane infirmties as that of Manohar Taj ane. The High

Court did not rely on their testinony, and neither do we.
Chamar Nala -14-4-1971.

The appellants exam ned Laxm narayan Ganjli (one of then
and Shankerlal. The Hi gh Court says that the evidence of
the fornmer is thoroughly unreliable and counsel for the
appel | ant s did not refer to his evidence at al |
Shankerlal, the Hi gh Court has found, did not attend the
nmeeting. Laxmi narayan is one of the appellants. He is
accordingly an interested witness. Adnmittedly, he took no
notes of  the speech. Al though he says that both the
appel l ants gave information to the | awer who drafted their
el ection  petition, he did not informthe |lawer about his
presence in -the neeting and about  the offending speech
del i vered by Dhote. He makes - inprovenent upon the pleading.
Paragraph 23 (d) of ‘the petition alleges that Dhote said

that R khabchand Sharma "is a corrupt' man supported by
corrupt Nai k Govern-
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nment." In his evidence, he says that Dhote said that

Pi khabchand Sharma' has becone rich by i-ndul gi ng in
corruption and bl ack-market. Ri khabchand Sharnma was trying
to purchase votes by noney. A corrupt man lLike Ri khabchand
Sharma coul d not usher in the socialist society.  He was the
synbol of sin in the city of Nagpur

Shankerlal could not tell the name of the President of the
neeti ng. Admittedly, he took no notes of the speech. He
also admts that he did not tell any body of his presence in
the nmeeting. He also makes’ inprovenment upon the pleading.
According to him Dhote said that R khabchand Sharma was a
Bhrasht achari and that all his noney was earned by
corruption. He also said "Ye Ri khanthot Sharma earns’ npney
by corruption."

W agree wth the High Court that it-is not safe to rely
upon the evidence of these w tnesses.

Kast ur chand Par k- 15-4-1971

The appellants have, exanm ned Marot Rao (one ~of then)
Janakl al and Nandeo Rao. The Hi gh Court held that Marot Rao
was not present in the nmeeting and is an unreliabl e wtness.
It has also held that Nanmdeo Rao is an interested w tness
and that he did not attend the neeting. Janaklal’s evidence
is not helpful to the appellant’s case. According to  him
Dhote delivered an innocuous speech. It has found that
Nandeo Rao is an interested witness and was not present in
the neeting,

Marot Rao, being an appellant, is an interested w tness.
The dais in the nmeeting was inmprovised on a truck which had
been wused in the procession taken out before the neeting.
But he did not say that the dais was inprovised on a truck

He i mproved upon the pleading. W have already rejected his
evidence in regard to other neetings.

Janakl al al so could not say that the dais was inprovised on
a truck. He is a chance witness. Mreover, according to
him Dhote sinply said that "he did not want to say anything
about Sri Sharmm, that they would learn about him after
reading Gram Sewak." This evidence does not attribute to
Dhote any statenent of fact which would fill within the grip
of section 123(4).
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Nandeo Rao is an interested witness. He is a nmenber of the
Congress which has set up R khabchand Sharma as a candi date.
He was Ri khabchand Sharma’s counting agent in the election
He did not inform anyone about the speech of Dhote. It is
difficult to believe that if Dhote had in fact nade any
objectionable remarks, he would have failed to inform
Ri khabchand Shar ma. He has inproved upon the pleading.
Paragraph 23(e) alleges that Dhote said that Fi khabchand
Sharma "is corrupt." According to his evidence, Dhote said
that Ri khabchand Sharma was a corrupt man and has no
character. He also said that Ri khabchand Sharnma was deal i ng
in illicit liquor and_ was running brothels and was a
smuggler of gold. There is one curious thing about him
Wi | e accordi ng to Janakl al Dhote said that "he did not want
to say anything about Sri Sharma and that they would | earn
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about him after readi ng G am Sewak", he says that Dhote
first said that he did not want \to speak anything about Sri
R khabchand Sharnma and that the audi ence knew about the work
of Ri khabchand Sharna. Thereafter he says that Dhote
further nade the aforesaid false statement regarding the
character of R khabchand Sharma. Thus he seeks to reconcile
his statement to that of Janaklal.

Like the H gh Court, we are unable to rely on the evidence
of these w tnesses,

Pol i ce witnesses

We shall now consider the evidence of 'the two C.I.D. Short-
hand witers, Mnohar Kashinath Kal'ankar and Shesh Rao
Kanbal e.

Manohar Kashinath Kalankar was it is said present in the
Nawi Mangal wari, Ganji Peth, Maska Sat h,  Chamar  Nala and
Kasturchanci Park neetings. Shesli Rao Kanbal'e was ' present
in the Gauji Peth, Mska Sath, Chamar Nal a and Kasturchand
Park neetings. One or the other of themtook down the notes
of the speeches of Pundal ik Masurkar, Satya Narain  Sharma
Dhote and other speakers. The notes were taken down in
short-hand except in the case of Dhote's speech in the Naw
Mangal wari neeting. That speech was taken down in‘long hand
in Mrathi by Manohar Kashi nath Kalankar. The -transcribed
note of speeches recorded by Manohar Kashi nath Kal ankar at
the Nawi Mngalwari are Ex. 70, at Ganji Peth Ex. 71,  at
Maska Sath, Ex. 72, at Chamar Nal a Chowk, Ex. 73. The
transcri bed notes of speeches recorded by Shesh Rao Kanbale
in the neeting at Ganji Peth are marked Ex. 79, and at Maska
Sath Ex. 80. The transcribed notes of the speech of ~Dhote

in the Kasturchand Park neeting are nmarked Ex. 81. It
appears that the H gh Court was not sure that the speeches
have been correctly recorded in the note-books. The _ Hi gh
Court has also found that they were "too ready and willing

to help the petitioners,"” and it will not be safe to rely on
their testinony. Three prelimnary questions arise for our
consideration: (1) the scope of appellate review in this
case, (2) the admissibility of notes of speeches recorded by
the aforesaid witnesses; and (3) their credibility.

Scope of appellate review

Section 116A of the Act provides for an appeal to this Court
from an order of the H gh Court dismissing an election

petition. The appeal lies both on issues of law and of
facts. Section 116C applies the Code of Civil Procedure as
nearly as possible. Hence the present appeal is in the
nature, of a first appeal from decree under that Code, The
power of the appellate Court is very wide. It can
reappraise the evidence and reverse the trial court’s
findings of fact. But like any other power it is not

unconfined: it is subject to certain inherent limtations in
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relation to a conclusion of fact. Wile the trial court has
not only read the evidence of witnesses on record but has

al so read their evidence in their faces, |[|ooks and
deneanour . The appellate Court is confined to their
evi dence on record. Accordingly "the
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view of the trial judge as to where credibility lies is
entitled to great weight." (See Sar aveer aswam V.

Talluri(l). However, the appellate court may interfere with
a finding of fact if the trial court is shown to have
over| ooked any material feature in the evidence of a witness
or if the balance of probabilities as to the credibility of
the witness 1is inclined against the opinion of the tria

court. (See Sarjy Pershad v. Raja Jwal eshwari Pratap Narain
Singh. (2) This limtation on the power of the appellate
court in a first appeal fromdecree, on principle, will also
apply to an el ection appeal under section 11.6A. It has been
so extended by this Court. Whether we should believe the
witnesses’ or - not ~involves how far we should enter into
facts. "No doubt, an appeal before this Court under S. 116A
is an appeal. . .. on facts and law, still the practice of
the courts has wunifornmaly been to give the gr eat est
assurance to the assessnment of evidence nade by the Judge
who hears the witnesses and watches their denmeanour and
judges of their credibility in the first instance. In an
appeal the burden /is on the appellant to prove how the
j udgrment under appeal is wong. To establish this he nust
do sonet hing nore than nerely ask for-a reassessment of the
evi dence. He rmust show wherein the assessnent has gone
wong." (See Narbada Prasad v. Chhagaul (2). 1t should also
be borne in mind that in the instant case the High Court has
hel d Dhote not guilty of the alleged corrupt practice which
is a quasil-crimnal charge. This Court should be slow to
disagree with the finding of the H.gh Court based on
appreciation of evidence. (D~ P. Msra v. Kam Narain
Sharma(4). The appel | ant should put their case within the
scope of this limted review, otherwise they should not
succeed.

Counsel for the appellants points. out that in Reddiar
(supra) and Virendra Kumar Saklecha v. Jagjiwan(5) this
Court has reappraised evidence and reversed findings of
facts relating to corrupt practice recorded by the High
Court. Reddiar (supra) is plainly distinguishable from the
present case. W have earlier referred to this case. The
oral evidence in the case was corroborated by "un
i npeachabl e docunmentary evi dence" of applications to police
for permssion to hold nmeetings and by police reports of
speeches delivered in the nmeetings. As regards the reports
of speeches the Court said that the police wtnesses  were
"not shown to be ininmcally disposed towards the respondent
or his party." Saklecha is indeed against the appellants.
There the H gh Court bad believed the oral evidence in proof
of corrupt practices. This Court, on a reappraisal of the
evidence, came to the reassuring conclusion that the

witnesses " were all prepared on the sane pattern  of
evidence." In the present case the High Court has recorded a
simlar finding.

1. A |. R 1949 P. C 32.

2. [1950] S. C R 781 at p. 784 per Mukherjea J.

3. [1969] 1 S. C R 499 at p. 504 by Hidayatullah C J.

4, (1971] 3 S. C R 257 at p. 261 per Shah J.

5. [1972] 1 S. C. C 826.
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Admissibility of their evidence

Counsel for Dhote has submtted that their evidence is
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inadm ssible. in this connection it will be necessary to
refer to ss. 159, 160 and 161 of the |ndian Evidence, Act.
"S. 159. A witness nay, whil e under
exam nation refresh his menory by referring to
any witing. made by hinself at the time of
the transaction concerning which he is
guestioned, or so soon afterwards that the
Court considers it likely that the transaction
was at that time fresh in his menory.
The witness may al so refer to any such witing
made by any other person, and read by the
witness within the tine aforesaid, if when he
read it he knew it to be correct. Wenever a
wi tness may refresh his nenory by reference to
any docunent, he may, with the permssion of
the Court, refer to a copy of such docunent
Provided the Court be satisfied that there is
sufficient reason for the non-production of
the ori gi nal
S. ~160. A witness nay also testify to facts
mentioned i n-any such docunent as is nentioned
in section 159, although he has no specific
recol l ection of the facts thenselves, if he is
sure that the facts were correctly recorded in
the docunent. (enphasis added).
S. 161. Any witing referred to under the
provisions of the two last preceding sections
nmust « be produced and shown to  the adverse
party if he requires it; such party may, if he
pl eases, cross-exan ne the w tness thereupon.”
There are thus three conditions for ~admtting their
evi dence. The first condition is that the notes nust have
been taken down by them as and when the speeches were being
delivered or so soon afterwards that the speeches were fresh
in their menory. The second condition is that the witnesses
must be sure that the speeches have been correctly recorded
by them The third condition is that the notes nust be pro-
duced and shown to the adverse party if he requires /them
Such party may cross-exanmine themif he so desires.
It does not appear to have been the case of Dhote that the
witnesses were not present in the meetings except one .in
whi ch the of fendi ng speeches were delivered. The w tnesses
have stated that they took down the notes of the speeches as
and when they were being delivered. Accordingly, the first
condition is satisfied. Counsel for Dhote says that the
third condition was not satisfied. The transcribed notes of
the speeches were given to Dhote on demand and he has cross-
exam ned the witnesses. But counsel says that the notes of
speeches are in short-band which Dhote cannot decipher at

all. According to himthe notes nust have been recorded in
the |anguage which can be understood by the adverse party.
W are wunable to appreciate this extrene contention. It

nmeans that the notes of a speech recorded in Bengali or
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Oiya will be inadm ssible if the adverse party is ignorant
of that script and language. Not any wuniform rationa
principle, but the literacy and nulti-linguality of the
adverse party will determine the adm ssibility of docunent.
This interpretation of S. 161 is absurd as well as
i mpracti cabl e. The Evidence Act itself furnishes cogent
evi dence against this interpretation. According to s. 98,
evidence nmay be given to show the nmeaning of illegible or
not commonly intelligible characters, of foreign, obsolctte,
techni cal , | ocal and provi nci al expr essi ons or

abbrevi ations, and of words used in peculiar sense. Under
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s. 162, where a witness asked to produce a docunent in Court
objects to its production, the Court shall decide on such
obj ection. For this purpose the Court may inspect the
document, wunless it refers to matters of State. The Court
may get the document translated if it cannot read the
origi nal . Notes in short-hand may be said to be in ’'not
commonly intelligible characters’ and 'abbreviations’ under
S. 98. Evidence can be given to show their nmeaning. It is
a matter of every day experience that conmercial docunents
recorded in mahajani are admitted in the civil courts.
Clains are even founded on those docunents. W go by
English translations of docunments on record. So we eject
this argument.

However, the note of the speech taken down by Manohar Kashi -
nath Kal ankar in the Nawi Mangal wari mneeting is inadm ssible
under 160. The rel evant extract fromhis notes of Dhote's
speech is this "Bhrashtachari Sharma is speaking t he
| anguage of purchasing poor People.. . at the tinme of
el ection (you) will get note (nobney) but for the novenent |
am willing” to shed my blood." In his exam nation-inchief
Kal ankar has deposed that the extract was correctly recorded
by, him while Dhote was speaking. But in his cross-
exam nation he has made this admssion : "It is possible
that if the speaker had said : "Bhrashtachari Congesscha
Sharma" a word might have been missed. ,Now, | say that the
word "Congresscha" m/ght have been missed." Now, there is a
world of difference between "Bhrashtachari Sharma" and

"Bhrasht achari Congresscha Sharma"-. The fornmer neans
"fallen conduct Sharma’; the |latter neans 'Sharma of the
fallen conduct Congress.’ if - Dhote had really sai d

"Bhrashtachari Congresscha Sharma" it would not anpbunt to a
corrupt practice. This admi ssion of Kalankarin his cross-
exam nation casts doubt on the accuracy of his recording of
Dhote' s speech in this meeting.

Two ot her circumnstances al so enhance our doubt. Adnmittedly,
Dhote spoke in Marathi. Kalankar i's not a Marathi short-
hand witer. So he says that he took down the speech of
Dhote in long hand in Marathi. [t .is quite possible that in
the long hand recording of a speech sone words night be
nm ssed by the reporter. Again, while the election petition
al | eges that in this neeting Dhote said only t hat
R khabchand was a 'characterless man’ (Charitrahin), in- the
aforesaid extract the charges ire of Rikhabehand ~Sharma
bei ng of fallen-conduct and of the electors getting noney in
the election. On account of all these circunstances, we are
not sure that the extract is a correct recording  of the
speech of Dhote. Hence we will exclude from evidence the
af oresai d extract as being inadnm ssible in evidence.
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Counsel for the appellant has referred us to Kanti~ Prasad
Jayshanker Yagni k v. Purshottandas Ranchhoddas Patel (') and
P. C. Purshothama Reddiar v. S. Perummal (2). These cases do

not help him In the former case, the police reporters who
took down the speeches of Shambhu Maharaj had stated  that
they had correctly recorded the speeches. Not hi ng ~was

elicited fromtheir cross-exam nation to cast doubt on their
asserted correct recording of the speeches. The Hi gh Court
believed the police witnesses, and this Court affirned the
view of the Hgh Court. 1In the latter case, the police
reports of speeches were not cited for the purpose of
proving the conmm ssion of any corrupt practice. They were
cited nerely to prove that the returned candi date had held
certain nmeetings, the expenses of which he had not shown in
his return of election expenses. The corrupt practice
charged was of spending nore than the authorised anpbunt in
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el ecti on. The Court was not concerned with the question
whet her the police reports of speeches were admissible in
proof of a corrupt practice under s. 123(4).

Credibility of the evidence of the aforesaid wtnesses:

Dhote spoke in Hindi in the Chamar Nal a neeting. Kal ankar
clains to have recorded his speech in the neeting. The
rel evant extract fromhis speech is as follows : "Sharma and

Nai k (reference is to R khabchand Sharma and Vasant Rao
Nai k, Chief Mnister of Maharashtra) have becone rich by

corruption. Corruption thy nane is Ri khabchand." He also
said : "You have to cast your vote after thinking properly.
It will be decided in this election whether people here wll

choose corruption or a social worker." it will not be safe
to place inmplicit reliance on Ms testinony in regard to this

neeti ng. Wiile assessing the probative value of hi s
evidence, it win be necessary to renenber that "the report
of a short-hand witer 1is; strictly speaki ng, not

substantive evidence as such, and the document can only be
used as a part of the oral evidence sanctified by oath."
(Kanti Priasad Jayshanker Yagni k, supra).

There are several reasons why his testinony does not inspire
confi dence. Firstly, there is sone evidence to show that
the Nagpur police nust have had a strong prejudice against
Dhot e. Ri khabchand Sharma has filed a witten statenent.
He has annexed a /'schedule to the witten statenent. The
schedul e gives a list of 25 cases against Dhote. On May 4,
1964 Dhote along with his associates assaulted Head
Constable Deo Narain who was on duty at Yeotnmal. In a
public neeting held at Pinmpari he is alleged to have
delivered a speech instigating the people for |ooting
godowns and assaulting public servants. On April 11, 1968
he delivered a speech in a public neeting at H nganghat
instigating people to assault government  officials. On
October 17, 1968 at Akola Railway Station he forcibly
entered into a first class conpartnment in which the late
Shri  CGopalrao Khedekar, a minister of Mharashtra, was
travelling, by pushing the police inspector aside. On My
5, 1970 he is said to have delivered a speech at Wardha
threatening Police

(1) [1969] 3 S. C R 400.

(2) (1972] S. C. R 646.
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Sub-inspector Pawar for prosecuting Forward Block workers
and demandi ng his transfer and threatening revenge if he was
not transferred. On Novenmber 22, 1970, Dhote along with his
followers |l ed a procession and is alleged to have threatened
the police and caused danage to the police wrel ess van.
Secondly, Manohar Kashi nath Kal ankar has evidently . made

exaggerations in his oral evidence. For instance, in his
exam nation-in-chief he said that he had attended neetings
of different parties. But in cross-exam nation- he was

forced to admit that he had attended only one meeting of the
H ndu Mhasabha. He said in his cross-examnation that he
could not tell from menory what speeches were delivered in
the neetings which he attended. It will indicate that he is
not a man of super-human nenory. Nevert hel ess he has
ventured to vouchsafe fromnenory that Dhote was present
from the very beginning in the neetings in which Pundalik
Masur kar and Satya Narain Sharnma were speakers. On cross-
exam nation, he admtted that there is no note to that
effect in his note-book. W have already held that he seens
to be interested in hel ping the cause of Ri khabchand Sharma
and appellants. Froma w tness of speeches he has converted
hinself to a witness of Dhote's consent for the speeches of
Pundal i k Masurkar and Satya Narain Sharna. W have already
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rejected his evidence in that connection. So he is not an
inmpartial witness. Thirdly, it is not free fromdoubt that

he was present in the Chamar Nal a neeting. The rel evant
extract fromhis notes of the speech is : "Sharma and Naik
had become rich by corruption.. . Corruption thy name is
Ri khabchand. . you have to cast your vote after thinking
properly. It will be decided in this election whether

people here wll choose corruption or a social worker."
Counsel for the appellants says that Kalankar was not
specifically cross-examned in regard to his presence in the
nmeeti ng. It is true that he was not confronted wth the
straight question, that he was not present in the neeting
and was falsely deposing. But the trend of Cross-
exam nati on unni stakably shows that the crossexam ner was
guestioning his presence in the neeting. The rel evant
cross-exam nation elicits: "My notes show that the Chanar
Nal a neeting of 14-4-1971 was called by the Azad Bhim Sena.
CGenerally  we short-hand reporters do not attend cultura
functions or neetings held to celebrate birth anniversaries

or death ‘anniversaries. | cannot tell whether the nanmes of
the speakers who were to address the meeting on 14-4-1971
were earlier announced.” Nobody had told ne nor did | ask

anybody whether Shri Janmbusantrao Dhote was going to speak
at the neeting." H s presence having been questioned, it was
i ncunbent on the appel l'ants to produce docunentary evidence
in proof of his presence. There is no doubt that if he were
really present in the neeting, convincing police docunmentary

evidence will be available to prove his presence. He has
admtted that for going to the neeting a conveyance was
given to him by the Department. No evidence has been

produced to prove this fact also.

The neeting was called to cel ebrate Anbedkar Jayanti day.
Dhote spoke in Hndi. But in the whole of Dhote’ s speech

whi ch Kal ankar has noted down in his note-book, there is a
solitary reference
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to the late B. R Anbedkar and that too in Marathi, He is
reported to have said : "Today we are celebrating the

Jayanti of a great nman." (enphasis added). The use of tile
mld epithet ’'great’ (and that too only once) is rather
starting and unexpected of Dhote. He had gone there with an
eye on vote-catching. He should accordingly have devoted
the major part of his speech in recognising the qualities
and services of the late Dr. B. R Anbedkar to -the

downtrodden and thus winning their heart ~and mnd. The
probability is that he would have nerely alluded to the
aspect of election fromthe side-lines. But his entire
speech as recorded by Kal ankar is devoted to el ection. It
is highly inprobable to expect that froma shrewd speaker
like Dhote. It creates misgivings in our mnds about the

presence of Kalankar in the meeting. Again, Kalankar has
admitted in his cross-exanination that "Shri Dhote’s ' 'speech
is always systematic and there is no incoherence in it.
"Yet when one specific incoherent portion in Dhote’s speech
as recorded by himwas pointed out to him he admtted that
the said portion does not fit in with what precedes and-
succeeds it. Dhote is recorded to be- speaking about the
poverty of the people. |In that context he said that "in the
nmeeting at Lakarganj, Chief Mnister Vasant Rao Naik had
said that they are poor who have committed sins in their
past life. This is a humliating statenent. No sooner, he
said so, people raised slogans that Chief Mnister Naik
should go away. Chief Mnister who talks of wushering in
soci alism should disclose in which book it is witten that
poverty is the consequence of the sins of the past Ilife."
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After this portion the incoherent portion begins : "You
shoul d consider how Ri khabchand Sharnma and Vasant Rao Naik
can usher in socialism Wen the whole country was fighting
for independence, Sharma Ji was doing the work of puncture
repairing. There are others who are doing that work, but
they have not becone capitalists. Sharma Ji and Nai k have
become rich by corruption. Sharma is rich. Therefore, we
are poor. Sharnji’'s brainis fitted in reverse and he is a
candi date of the Congress." Thereafter the speech continues
: "Taking the aid of their wealth, Congress |eaders like the
Chi ef M ni st er Nai k and Yashwant Rao Chauhan are

caricaturing the poor. |In this Republic those who have got
ill-earned incone are rulers. W are being |ooted and there
is a fight for power. 'I.can fight for the sane. But
poverty cannot be elimnated by such conduct as that of
Sharma." Kal ankar has made this admission in his cross-
exam nat i on It is correct ~that if t he (sandw ched
i ncoherent) portion is omtted, the continuity of the speech
will remain and that the portion follow ng the (sandw ched)

speech fits in the context of the portion preceding it".
This admission also casts doubt on his presence in the
nmeeting.

Dhot e has exami ned hi nsel f and Raj ababu Ganpatrao Mesliram

Dhote has denied that he had made any  offending remarks
agai nst Ri khabchand Sharma whi ch Kal ankar attributed to him
in his notebook. Let us keep aside his denial for he is
interested in denial. But Rajababu Ganpatrao Meshranis
evi dence cannot be overl ooked. According to Kalankar, he
presided over the  neeting. He ~has deposed: "Anmbedkar
Jayanti falls on 14th of April. On 14th April, ~a neeting
was held in Chamar Nala locality. This neeting was called
by Azad Bhim Sena in connection with the Arbedkar . Jayanti.
| presided over
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this neeting" He said that the photograph of Dr.B.R Anbetker
and Buddha were placed on the dais, and that they were
garl anded. According to him Ajabrao Ingle spoke about the
Bauddha community and Dr. Anbedkar. The other  speakers
dwelt on the work (A Dr. Anbedkar for the |labourers. ‘In his
cross-exani nation on behalf of Rikhabchand  Sharma, he
admtted that Dhote al so spoke about the election. In his
cross-exam nation on behal f of the appellants, he said that
Dhote first spoke, on the problens of |abour, then on Di-.
Anmbedkar and in the concluding part of Ms speech be said
that he was standing as a candidate in the election. The
H gh Court appears to have believed his evidence. He does
not seemto be an interested witness. He has stood the test
of cross-exam nation. There appears to be no reason why we
shoul d not believe his testinony’.

It is a curious feature of this case that neither during the
election nor after the election there was a whisper of
protest by anyone includi ng R khabchand Sharma agai nst the
all eged comm ssion of corrupt practices. H s statenent
i ssued after his defeat was published in the Nagpur Ti nes of
23-4-1971. Even there he does not conplain against the
conmi ssion of corrupt practices by Dhote and his supporters.
The High Court did not consider it safe to rely on
Kal ankar’s evidence. |Its viewis bottomed on appreciation
of evidence based oil the credibility of the w tness. For
the reasons already discussed, we are unable to hold that
the H gh Court has gone wong inits view. It has not
over|l ooked any material feature in the evidence. Nor can
its view be said to be perverse

Shesh Rao Kanbale has recorded in short-hand the Marath

speeches of Dhote in the Ganji Peth, Maska Sath and
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Kasturchand Park nmeetings. In the Ganji Peth neeting Dhote
is reported to have said : "Bhrashtachar thy nane is
Ri khabchand.. . . . you should not cast your vote in favour

of fallen-conduct (Bhrashtachar) and if you do not want to
elect ne, you may vote for other candidates. Do not vote
for a man of fallen-conduct (bhrashtachari). Do not allow
it to be proved that you are conpanions of fallen-conduct
(bharashtachar)."’ Counsel for the appellants says that this
portion of Dhote's speech nakes out a corrupt practice under
s. 123(4). W are reluctant to take that view It is well
to remenber that it is one of those flourishes or hyperboles
whi ch are the conmon stock-in-trade of election speakers to
exploit the enptions of the audience, and to argunent their
popul ar support. El ecti on speeches should be understood
broad-mi ndedly, not literally. Election speakers often do
not mean what they say, and the audi ence generally does not

take themby their words. Even literally, "bhrashtachar"
and "bhrashtachari™ will not inevitably establish a corrupt
practice. "Bhrashtachar” is a conpound Sanskrit word. It
is conpounded of "bhrashta" and "achar". The wor d
"bhrashta" is derived fromthe root "bhransh" which neans,

inter alia, 'fallen’. [sir MonierMnier-WIlianms: A Sanskrit
English Dictionary 1956 Edn. p. 769). So "Bhrashtachar"
means, inter alia, 'fallen-conduet’; .(conmpare Kalidasa's
phr ase, in t he Meghadut a (fallen ol d | eaves).
"Bhrashtachari" will /al so nean a 'nman of fallen conduct’.
847

The High Court has given a uniform nmeaning of  'corruption’
to the word bhrashtachar’ in the reported speeches of Dhote.
It appears to us fromthe context of the Ganji Peth speech
that Dhote m ght have used the word ’bhrashtachar™ in the
sense indicated by us. In any case, the context does not
pl ai nly exclude this innocuous interpretation. It is well-
known that a person who takes liquor, etc. is even now
regarded by the conmmon fol k asa ’bhrashtachari’. So it
cannot be said that the aforesaid portion of Dhote’ s speech
is susceptible of one and only one construction which wll
establish a corrupt practice. And Dhote cannot be put in
peril on an anbiguity.

In the Maska Sath neeting Dhote is reported to have said
"This is a war between truth and power. W have to see
whet her truth wins or power wins. W have to see whether
truth wins or power |oses, whether fal sehood wins, or truth

Wi ns. We have to see whether corruption wins or purity
wins." By no stretch and strain of these words, it is
possible to make out a corrupt practice. In this speech

Dhote dose not in our view nmake, any statement of fact in
rel ation to the, personal character or conduct of
R khabchand Shar na.

In the Kasturchand Park neeting Dhote is reported to have
said: "In the Chitra Tal kies neeting the Chief Mnister of
Maharashtra, his discipiles, Mandani or Sukhadani had said
that Janbuwantrao Dhote woul d be buried seven patal s deep
In denocracy the | anguage of burying seven patals is spoken
and that also by the Chief of a State. What is the neaning
of this?" As regards Ri khabchand Sharma he is reported to
have said: "You know his achi evements and his capacity. I
do not wi sh to speak anything about him" This speech also
does not ampunt to a corrupt practice.

The police wtnesses have said that they wused to send
transcribed sumaries of their notes of speeches to the
Maharashtra governnent at Bonbay. An application was nmade
on behal f of the appellants in the H gh Court for sumoning
the appropriate offirers to produce those sumaries, for it
was said that they woul d corroborate these; witnesses. The
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High Court rejected the application because it appears to
have been nade, at a |late stage in the course of argunents.

An application has been made to the sane effect in this
Court also. W do not think that it will be proper to allow
the application for various reasons. Firstly, Kalankar said
in his exam nation-in-chief that full reports of the spee-
ches were sent to the Government at Bonbay, but in his
cross-exam nation he admtted that only sunmaries of the
speeches were sent. Shesh Rao Kanbl e has no doubt uniformy
said that only the sumaries were sent. But in view of the
statement of the forner witness we do not feel reassured
that only summaries were sent. Secondly, the mere adm ssion
of sumaries in evidence at this stage will not avail the
appel | ants, A nunber of police w tnesses from Nagpur as wel |

as from Bonbay will have to be summpned to give evidence. A
nunbei, of docunments, especially the dispatch registers,

%11 have to be admtted in evidence to ascertain whether
full reports or sunmaries were sent to Bonbay. It is
rel evant to nentionthat Dhote has accused the witnesses of
nmaki ng “i'nterpoliations in their note-books. It is neither
proper prudent to |aunch an enquiry of such a nagnitude at
this stage,
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Thirdly, as regards the reported speeches of Pundl i k
Masur kar and Satya Narain Sharma, we have already held that
they were not made with the consent of ‘Dhote. As regards
the speeches of Dhote, we have earlier held that one of them
is not admissible in evidence, and three others do not nake
out a corrupt practice. As regards the remaining one
recorded by Kalankar in the Chamar Nala neeting, we have
earlier expressed doubt about his presence in the neeting.

So summaries will not advance the case of the appellants. it
wWill remain as it is now |In short, it will be a nmere waste
of time to sumon them The Hi gh Court has exhibited not
only extracts fromthe reported speeches of Dhote but has
also admtted the full reports of his speeches. I't is
argued on behalf of the appellants that the full reports
establish other instances of the pleaded corrupt  practice
agai nst Dhote. The Hi gh Court was al so addressed on this
aspect. It did not accept the. argunment. Nor can we. The
other instances were not pleaded in the petition. The
appellants did not seek to amend the petition by in-
corporating those instances. Dhote got no opportunity to
deny them or to disprove them He did not even cross-
examne the police wtnesses wth respect to ~those
i nstances. He confined his cross-exanm nation mainly to the
i nstances pleaded in the petition. Taking notice of the new
instances will cause serious prejudice to him

| ssue No. 9:

It is alleged that in the Kasturchand Park neeting Dhote and
his followers distributed copies of the weekly G .am Sewak
whi ch was published by Atal Bahadur Singh with the consent
of Dhote. Dhot e has denied that he had consented to its
publ i cati on. He has al so denied that he and his followers
distributed the G am Sewak in the neeting. There is - no
doubt that the Gram Sewak contains an attack on the persona

character of R khabchand Sharma and falls within the grip of
s. 123 (4) of the Act. But the Hi gh Court has found that
neither Dhote nor his followers distributed it. It has also
found that Atal Bahadur Singh did not publish it wth the
consent of Dhote. Accordingly the issue has been decided
agai nst the appell ants.

Satya Narain Sharma, a witness for Dhote, has admtted that
the copies of G am Sewak were not distributed free but were
sold on the road running fromthe Kasturchand statue to the
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Assenbl y bui | di ng after the «close of the neeti ng.
Simlarly, another wtness of Dhote, B. M Gaikwad, has
admitted that he saw copies of the Gram Sewak being sold
out side the Kasturchand Park. So the inportant questions to
be deci ded are: (1) whether the Gram Sewak was published by
Atal Bahadur Singh with the consent of Dhote; (2) whether
Dhote hinself distributed the copies of the Gram Sewak- in
t he neeting; and (3) whether any of hi s fol l owers
distributed the copies of the G am Sewak in the meeting.

Re. (1)

There is no direct evidence to prove, that Atal Bahadur
Singh published the Gam Sewak with the consent of Dhote.
Consent, however. may be inferred fromcircunstances. (See
Sheopat Singh v.
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Hari sh Chandra(l) and R M Seshadri v. G Vasantha Pai(2).
Admttedly, Atal -Bahadur Singh is the editor of the Gam
Sewak. He has been exam ned by Dhote. He has stated that
he had published the offending Gam Sewak on his own
initiative. He has denied that it was published by himwth
the consent of Dhote. He has also stated that 1000 copies
of the Gram Sewak were printed on his order by Sri Sharda
Mudr anal aya. He had sent out of Nagpur 200 copies for sile;
about, 180 complinentary copies were sent Lo the advertising
agenci es; 200 copies were sent to the book stalls in Nagpur;
200 copies were given to hawkers for sale. = Qut of the 400
copies given to the book-stall keepers and hawkers, 70
copies were returned to him He received the price for 330
copies sold by them He has stated in cross-exam nation
that he nmaintains accounts relating to the “publication of
the Gram Sewak. He further said : "If | am asked to produce
these tonmorrow, | amwlling to do so.” No such demand was
made on behal f of the appellants. His evidence supports the
evi dence of Satya Narain Sharma that the G am Sewak was sold
and not distributed free outside the neeting. There is
nothing in- his evidence to discredit his testinobny. He has
been believed by the Hi gh Court. So we share the /view of
the High Court that it was sold by hawkers only. At al
Bahadur Singh has admitted that he had been canvassing for
Dhote in his ward. He has also adnitted that he had pasted
certain posters in his ward soliciting support for Dhote _at
hi s expense. He has also admtted that he had been working
with Dhote in certain associations and in the Maha Vidarbha
Andol an. His association with and his canvassing for Dhote
could not establish that the G am Sewak was published” wth
the consent of Dhote. Evidence shows that when Dhote was
canvassing from door to door in the ward in which Atal
Bahadur Singh resides, he was not acconpanied by the latter.
This wll show that the latter was working on his own
initiative. We have believed his evidence that the copies
of the Gram Sewak were sold and not distributed free. it 1is
hardly probable that if Dhote had given his consent to the
publication of the Gam Sewak, it would have been sold and
not distributed free. The sale suggests want of consent - of
Dhote. So we agree with the High Court that the appellants
have failed to prove the publication of Gam Sewak with the
consent of Dhote.

Re. (2)

To prove distribution of the copies of Gam Sewak in the
nmeeting as alleged in the election petition, the appellants
have exam ned Nepat Rao, Janak Lot, Nandeo Rao, Govi nd Mar ot
Rao and Marot Rao (one of the appellants). Nepat Rao and
Nandeo Rao have stated that Dhote, Atal Bahadur Singh and B.
M  Gai kwad had distributed the copies of the Gam Sewak.
Both of them al so say that Dhote gave one copy of the Gam
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Sewak to them Marot Rao says that Dhote and Atal Bahadur
Singh distributed the copies of the Gam Sewak. So his
evidence is not material in regard to the distribution of
the Gram Sewak by Dhote. Nepat Rao is the General Secretary
(1) AI.R 1960 S.C. 1217.
(2) [1969] 2 S.C R 1019.
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of the Lal Bahadur Sastri Dal. Laxmi narayan (one of the
appellants) is the President of the Dal. He is also a

menber of the Yuvak Congress, an affiliate of Congress (R

whi ch had sponsored Ri khabchand Sharnma’s candi dature. He
has also admtted that he had been canvassi ng for
R khabchand Sharma till April 15, 1971. Nandeo Rao is also
a nenber of the Congress (R). He has adnmitted that he had
been canvassing for _Ri khabchand Sharna. He has al so
admitted that he was the counting agent of R khabchand
Sharma. Janak Lal “appears to be a chance witness. He says
that he went to the Sitabadi market at about 9 p.m for
purchasing a clutch-wire for his notor-cycle and on his way
back be went to the neeting in -the Kasturchand Park. Re
has admtted that ordinarily the Sitabadi market is closed
at 8.30 p.m He has adnitted that after the neeting he had
never spoken about the distribution of the Gam Sewak to

Ri khabchand or to  the appellants till ~the date of his
evidence. His presence in the neeting, acoordingly, is very
doubtful. Marot Rao has denied that he had been canvassing

to.- Ri khabchand Sharnma, but he has adnmitted that be went to
Ured to see how the polling was proceeding as he was

interested in the success of the Congress candi date. Nepat
Rao, Nendeo Rao and Marot~ Rao are evidently hi ghl y
interested witnesses. It is surprising that no independent

witness has been exam ned by the appellants in order to
prove distribution of the G am Sewak by Dhote, especially
because the neeting was attended by a |large nunber of

i mportant reason. It has come in evidence of ot her
wi t nesses of the appellants that the neeting was addressed
by Dhote froman inprovised dais or a truck which was

used in the procession before the neeting. These ‘witnesses
were cross-exani ned about the nature of the dais. None of
them stated that the dais was inprovised on the truck. Had
they really attended the nmeeting, they could not have failed
to notice this striking inprovisation. Dhote has denied
that he had distributed the copies of the G am Sewak

Having regard to the nature of the appellants evidence, ~ we
are in entire agreenent with the H gh Court that they have
failed to prove the distribution of the G am Sewak by Dhote
in the neeting.

Govind Marot Rao has deposed that B. M Gai kwad had given
hima copy of the Gcam Sewak in the Chitnis Park from  where
the procession started before the neeting. Now, t he
distribution of the Gam Sewak in the Chitnis Park- is not
pleaded in the petition. D. M Gaikwad was the election
agent of Dhote. A corrupt practice conmitted by an election
agent avoids the election. It is not necessary to prove the
consent of the returned candidate. If B. M Gai kwad had
really distributed the copies of the Gam Sewak in the
neeting or in the Chitnis Park, it is difficult to believe
that the appellants would have failed to nake a mention of
it in their election petition. Govind Marot Rao is an
active menber of the Congress (R). Admittedly, he had
canvassed for R khabchand Sharna. The Hi gh Court has
&elieved him and we find no reason to disagree wth the
H gh Court.

Re. (3)

We have already held that the High Court rightly rejected
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the evidence of the appellants, witnesses in regard to the
distribution of the
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Gram Sewak by Dhote in the neeting or anywhere el se. That
bei ng so, we do not accept their evidence of distribution of
copies of the Gam Sewak by Atal Bahadur Singh, B. M
Gai kwad and others in the neeting.

We agree with the High Court that the appellants have failed
to prove issue No. 9 in their favour

The last argument of the appellants is about the costs
awarded by the High Court to Dhote while dismissing the

el ection petition. The High Court’s order is : "I, dismss
the petition with costs wth the direction that the
respondent No. 2 (Dhote) will be entitled to his costs at
the scheduled rate of Rs. 400/- per day for 52 hearings
front the petitioners and that respondent No. 11 wll get

Rs. 1500/- a.-, his costs payable by the petitioners."
Counsel for the appel l'ants points out that Rs. 400/- per day
is prescribed by the Bonbay High Court Rules for fees of
counsel . ‘and the H gh Court has awarded costs to Dhote in
accordance wi-th that rule. He has also pointed out that
counsel who appeared for Dhote and respondent No. |l did not
file a certificate inthe Hgh Court in proof of payment of
any fees to them Thereis also no other evidence in proof
of paynent of fees to them The opposing counsel do not
contradict this statement of counsel for ‘the appellants.
Accordingly we are proceeding on the assunption that there
is no evidence on the record to show that any fees were paid
to counsel for Dhote and respondent No. 11
Section 96 provides that "the reasonabl e expenses incurred
by any parson in attending to give evidence may be all owed
by the High Court to such person and shall, unless the High
Court otherwise direct-,, he deenmed to be part of the
costs." Section 119 deals with costs in the cause’ It ' reads
"Costs shall be in the discretion of the H gh Court
Provi ded that where a petition is dism ssed under clause (a)
of section 98, the returned candidate shall be entitled to
the costs incurred by himin contesting the petition and
accordingly the Hi gh Court shall nake an order for costs in
favour of the returned candi date." (‘enphasis added).
It may be observed that the word ’incurred occurs both _in
section 96 and section 119. "I ncurred”means "actually
spent”. The petition was dism ssed by the H gh Court  under
cl. (a) of s.98. Accordingly, it was incunbent on the Hi gh
Court to award costs to Dhote. But he is entitled to only
such costs as are shown to have been incurred by him
Admittedly, there is no proof of paynent of any fee to
counsel by Dhote. So he is not entitled to the anpunt of
Rs. 400/- per diemawarded by the H gh Court. However, he

will be entitled to any other costs which are shown to' have
been incurred by him
Having regard to the foregoing discussion, the appeal is

allowed only with respect to counsel’s fees awarded to Dhote
and the respondent No. 1 1 by the High Court. As for the
rest, the appeal is dismssed. Dbote will be entitled to
such costs as have been incurred by himin this Court as
well as in the Hi gh Court.

V.P.S. Appeal allowed re : costs.
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