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Leave granted in Special Leave Petition No.16476 of
1993.

Both these appeals, on grant of special |eave under
Article 136 of the Constitution of India, are noved by the
State of Bihar, which is comopn appellant no.1 in both these
appeal s. In Cvil Appeal No.9072 of 1996 the Secretary,
Depart nment of Per sonnel and Adm nistrative Ref or ns,
Government of Bihar is appellant no. 2, while in the
conpani on appeal arising fromthe Special Leave Petition No.
16476 of 1993, the other contesting appellant is the Specia
Executive O ficer-cumDeputy Secretary, Bihar Public Service
Conmi ssion, Patna. 1In both these appeals, a commopn question
of law arises for consi deration, nanmely, whether the
Legi sl ature of the appellant State of Bihar was conpetent to
enact the Bihar Reservation of Vacancies in Posts and
Services (for Schedul ed Castes, Schedul ed Tribes and O her
Backward Cl asses) Act, 1991 (hereinafter referred to as'the
Act), in so far as Section 4 thereof sought to inpose
reservation for direct recruitment to the posts- in the
Judiciary of the State, subordinate to the High Court of
Patna, being the posts of District Judges as well as the
posts in the lower judiciary at the grass-root level,
governed by the provisions of the Bihar Judicial Service
(Recruitnment) Rules, 1955. Civil Appeal No.9072 of 1996
deals with the question of reservation in the posts in
District Judiciary while the conpanion appeal deals with the
posts in Subordinate Judiciary at grass-root |evel under the
District Courts concerned. By the inpugned judgnent in
Cvil Appeal No.9072 of 1996, a Division Bench of the High
Court has struck down the ternms of the advertisenent,
reserving anongst others, 27 out of 54 posts of District
Judges to be filled in by direct recruitnment, being ultra
vires the relevant provisions of Article 233 of the
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Constitution of India. It bhas also struck down the
provisions made in the inpugned advertisenment fixing up the
upper age linmt at 45 years for eligibility for appoi nt nment
by way of direct recruitment to these posts. That part of
the controversy no |onger survives between the parties in
the present proceedings and, therefore, we need not dilate
on the same. So far as the conpani on appeal is concerned,
the nmain judgnment was rendered by the Division Bench of the
H gh Court holding that the aforesaid Act as well as the
earlier Odinance which preceded the same in so far as they
sought to apply the schene of reservation of posts for
governing recruitment of persons other than the District
Judges to the Judicial Service of the State were ultra vires
Article 234 of the Constitution. As the controversies
i nvolved in these appeals have to be resolved in the |[ight
of the relevant Constitutional schene, by an earlier Oder
dated 13th May, 1994 of this Court, they were directed to be
listed before a Constitution Bench. Subsequently in view of
the statenment made by | earned counsel that the matter could
be disposed of by a Bench of three Judges, the matters were
directed to be placed before a three-Judge Bench by an order
dated 12th May, 1995. Thereafter a three-Judge Bench of
this Court by its order dated 6th Novenber, 1997 felt that
the matters raised questions regarding interpretation of
provisions of Articles 233, 234 and 309 of the Constitution
and hence it woul d be appropriate that they are heard by the
Constitution Bench. That is how these matters have been
pl aced before this Constitution Bench under the directions
of Honbl e the Chief Justice of India. Before we proceed to

deal with the rival contentions of |earned counsel for the
respective parties in support of their cases, it becones
necessary to note a few introductory facts. ~Facts ' |eading
to Civil Appeal No.9072 of 1996: This Court, by its order
dated 13th Cctober, 1993 in G vil Appeal Nos. 4561-62 of
1992 in State of Bihar vs. Madan Mohan Singh & Os., had
guashed the wearlier advertisenent for filling up the
vacancies of Additional District Judges in the /District
Judicial Service of Bihar and directed the appellant /State
to fill up the sane through a fresh advertisenent. In the
nmean tinme, it appears that as the Hi gh Court had not agreed
to the suggestion of the State authorities - to have
reservation in the posts of District Judges for reserved
category of candidates and had insisted on proceeding wth
the recruitnment as per the 1951 Rules, styled as the Bihar
Superior Judicial Service Rules, 1951, which were franed by
the CGovernor of Bihar in exercise of the powers conferred by
the proviso to Article 309 read with Article 233 of the
Constitution of India and which Rules did not provide for
any such reservation, the Governor of Bihar issued the
i mpugned Ordinance which subsequently becane the i npugned
Act by which the scheme of 50% reservations for -reserved
category of candidates was directed to be applied while
effecting direct recruitnment to the posts concerned. On
16th Novenber, 1993, the appellant State requested the Hi gh
Court to effect recruitnent to the vacancies in the cadre of
District Judges on the basis of the reservation provided by
the Ordinance which subsequently was followed by the Act.
By its communication dated 16th Decenber, 1993, the High
Court of Patna insisted that recruitnent to District
Judi ciary can be made on the basis of 1951 Rules only. By a
conmuni cation dated 5th April, 1994, the Hi gh Court inforned
the authorities concerned that no reservation of posts in
the district cadre could be inplemented and while making
appoi ntnents from the nenbers of the Bar for direct
recruitnment, preference may be given to the Schedul ed Caste
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(for short SC and Scheduled Tribe (for short ST)
candidates who are of equal nmerit with general category
candi dat es. On 7th April, 1994, the H gh Court intimated
that there are 54 vacancies in the district cadre which had
to be filled up. The State Government, however, issued the
i mpugned advertisement of 16th June, 1994 by which 50% of
the avail abl e vacancies of District Judges were sought to be
filled in from reserved category of candidates and the
remai ning 50% posts thereof, i.e. 27, were to be filled in
by the open category candidates. It is this advertisenent
whi ch was chal l enged by the wit petitioners before the Hi gh
Court. The High Court, by the inpugned judgnment as noted
earlier, has allowed the wit petition and quashed the
condition of reservation sought to be inposed by the
i mpugned adverti senent.

Facts leading to Civil Appeal arising out of S.L.P.(C
No. 16476 of 1993: By a proposal dated 30th January, 1991
the appellant-State consulted the Bihar Public Service
Conmi ssion ~regarding naking provision for reservation of
posts in- _the Subordinate Judicial  Service for reserved
cat egory of candi dates. The said proposal of t he
appel l ant-State was ~also placed for consideration of the
H gh Court but it was not accepted by the High Court by its
conmuni cation dated 16th April, 1991, and that resulted in
the i npugned Ordinances, being 33 and 34 of 1991, which were
fol | oned by the inpugned Act . The ori gi nal Wit
petitioners, who ‘had already appeared at the conpetitive
examnation in April, 1991 noved the H gh Court chall engi ng
the Ordinances and the latter Act in so far as the schene of
50% reservation of posts for direct recruitment. at grass
root level of the State Judiciary was concerned. 'As noted
earlier, the aforesaid wit petition was allowed and reli ef
was granted against the appellants. Ri val contentions:
Dr . Dhavan, | earned senior counsel appearing for t he
appel lant-State in Cvil Appeal No.9072 of 1996,  at the
outset, contended that the inpugned Act, especially Section
4 thereof, is wongly held by the H gh Court to be not
applicable to Judicial Services of the State. He contended
that Judicial Services especially, the Subordinate Judiciary
conprising of district cadre and the cadre of Judges below
the sanme were part and parcel of the Public Services of the
State and, therefore, on the express term nol ogy of the Act,
Section 4 thereof, becane directly applicable to the
recruitnment of judicial officers both at the district |eve
as well as at the level of Subordinate Judiciary below it.
Alternatively, it was submtted that even assum ng that the
Act did not apply on its own | anguage, even then, it has to
be held that the State Legislature was perfectly conpetent
to enact provisions regarding reservation of posts in
Judicial Services of the State in the light of Article 16(4)
of the Constitution of India read with the relevant entry 41
in list 11 of Seventh Schedule to Constitution. He al so
posed the npot question whether the State Legislature has
i ndependent power to enact any provisions regardi ng
reservation in connection with appointrment in Judiciary when
such reservation, after consultation with the H gh Court,
could not get reflected in the relevant Rules franed by the
CGovernor under Article 309 read with Articles 233 and 234 of
the Constitution of India. |In support of these contentions,
rel evant Constitutional scheme was pressed in service. It
was submtted that on a correct interpretation of Article
309 the State Legislature as well as the Governor had anple
jurisdiction to nmake provision for reservation in connection
with Judicial Service. Under the said Article, paranount
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power in this connection has been vested in the State
Legi sl ature. He then referred to Articles 233 and 234 in
connection with Subordinate Judiciary and placed enphasis on
Article 236 (b) defining the expression Judicial Service
as a service consisting exclusively of persons intended to
fill the post of District Judge and other <civil judicia
posts inferior to the post of District Judge. He submtted
that all that the opening part of Article 309 provides is to
the effect that, while naking appointnments to the cadre of
Di strict Judges or Subordi nate Judges of |ower judiciary, as
per Articles 233 and 234, consultation of the Governor with
the Hi gh Court is necessary. That apart, fromthese latter
two Articles there is no fetter on the power of the State
Legislature to enact appropriate legislation in this
connection wunder Article 309. He invited our attention to
List Il entry 41 of the Seventh Schedule for submtting that
the State Legislature is competent to make enactment in
connect/i on wi th appointnments to Public Services and
Judicial /Service is also a Public Service of the State.
He further submitted that the first part of Article 309 does
not attract Article 234 so far as State Legislatures
par anobunt powers are concer ned.

Dr. Dhavan, relying upon the second part of Article
235, stated that despite the full control of District
Judiciary being vested in the High Court, the right of
appeal and other conditions of service -of Menbers of
Subordi nate Judiciiary as laid downby any competent |aw
which would include  |egislative enactnment. as well as
statutory rules are clearly saved pro tantoat |east at the
second level, after appointnents are nmade at the grass-root
level in the Judiciary and when the further question arises
as to how the conditions of service of such appointees are
to be governed and control |l ed. Dr.Dhavan, therefore
submitted that it is not as if “the power of  State
Legislature to enact appropriate provisions is totally
excluded because of the enactnent of Articles 233 /'to 235.
Dr.Dhavan tried to highlight his subm ssion by contending
that iif the power of State Legislature to enact appropriate
provi sions regarding appoi ntrments of Menbers of Subordinate
Judiciary is held totally excluded by Article 234, and to
that extent Article 309 be held out of picture, then the
following anomalies mamy arise in the working of  these
provi si ons.

1) Judicial Service as defined by Article 236(b)
will get truncated in its operation.

2) The second anomaly pointed out by Dr.Dhavan was
that power to legislate, which nust be given full ~effect,
woul d get excluded without there being any express
excl usi on.

3) The third anomaly pointed out by Dr.Dhavan was that
though under the Constitution, the schene of separation  of
power is devised to separate the Executive from the
Judiciary, this schene does not extend to oust t he
| egislative power. If it is held that Article 234 ousts the
| egislative power for making suitable enactnents on the
topic covered therein then, to that extent, an anomal ous
position would arise not contenplated by the Constitutiona
scherne.

Dr. Dhavan next contended that on the express | anguage
of Article 234, only the rule maki ng power of the Governor
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is fettered but not the |egislative power of the State.

Dr . Dhavan next subm tted t hat i f | egi sl ative
interference in the process of selection and appoi nt ment of
direct recruits to Subordinate Judiciary as per Article 234
is completely ruled out that being the first Ievel or the
grass-root |evel of the Subordinate Judiciary then another
patently anonmalous situation would ari se. That under
Article 235 second part such statutory provisions to be
enacted by conmpetent Legislature are clearly contenplated so
far as conditions of service of judicial officers are
concerned and then when we turn to the apex level, nanely,
of the district cadre nmanned by District Judges there is no
express ouster of legislative interference under Article

233. Thus the plenary power of the Legislature would be
operative qua the highest posts in the hierarchy of District
Judiciary while for the grass-root level it will be ruled
out . Dr.Dhavan then-invited our attention to the decisions

in MMGQupta & Os. etc. vs.” State of Jammu & Kashmir &
Os., (1982) 3 SCC 412 paras 28 to 32 as well as in State of
Kerala vs. Smt.A Lakshmi Kkutty & O's., (1986) 4 SCC 632 at
page 647 in para 22 to highlight the scope of the term
consul tation which should be effective consultation. He
then invited our attention to the inpugned Act especially
Sections 2 (c), 4/and 16 having overriding effect over al
other rules in force and subnitted that such establishnents
under the State would include even Judiciary as |laid down
by the definition 'of Section 2(n).  He, however, fairly
conceded that neither in the Rules of 1951 regarding
appointnents to district cadre as per Article 233 nor under
the Rules of 1955 for recruitnment to cadre of ~ Subordi nate
Judiciary as laid down by Article 234, “there is any
provision for 50%reservation of posts and, therefore, he
submitted that this entire case depends upon conpetence of
the i npugned Act which had to be enacted because there was a
stalemate on this subject as the Hi gh Court did not agree
with the suggestion of the Governor for suitable anmendnment
to these Rules under Articles 233 and 234. He wultinmately
subm tted, that the reasoning of the H gh Court that the Act
does not cover Judicial Service is patently erroneous and
that this Act is not bound by any fetters of Articles 233 or
234 and is an exercise of paranpbunt legislative power
conferred on the State authorities under Article 309 first
part read with entry 41 List |l of Seventh Schedule of the
Constitution. He, therefore, submitted that the Act must be
permitted to have full play.

In support of his contentions Dr.Dhavan placed strong
reliance on the decision of a Constitution Bench of /this
Court in the case of B.S.Yadav & Os. v. State of Haryana
& Os. etc. (1981) 1 SCR 1024. Dr. Dhavan, therefore,
submitted that the inmpugned judgnent of the H gh' Court,
being contrary to the Constitutional scheme, requires to be
set aside.

Shri Dwivedi, |earned senior counsel appearing for the
appel l ant-State in the conpanion Civil Appeal subnmitted that
though the High Court in para 9 at page 11 has referred to a
three-Judge Bench judgnent of this Court in Al India
Judges Association & Ors. etc. vs. Union of India & Os.
etc., AIR 1993 SC 2493, giving special status to judicia
officers, the said observations cannot whittle down the
power of reservation available to the State authorities
under Article 16 (4) and that question was not examined in
the said case as it did not fall for consideration. He
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submtted that a conjoint reading of Sections 2(c) and 2(n)
clearly shows that the Act is neant to apply also to
Judicial Service of the Bihar State. He next contended

that question of reservation of posts in a cadre which is
already established by the State authorities in exercise of
their powers wunder Article 309 is not covered by Articles
233 to 235. That question is covered by Article 16
sub-article (4) and none of the aforesaid provisions curtai

that enabling power available to the State authorities. In
this connection, he also invited our attention to entry 11A
of List Ill of Seventh Schedule to the Constitution dealing

with constitution and organi sation of all courts, except the
Supreme Court and the High Courts, and submitted that schene
of reservation of posts would renmain sustained under these
provisions and also as per the Legislature enacted under
entry 41 of List Il- He submitted that once the court is
constituted, it would conmprise of all cadres of judicia
officers ‘to man the courts and the formation of cadres and
constitution of the courts also permtted provisions for
creation of reserved posts to conmprise in such cadres. This
exerci se ~has nothing to do with the question of appoi ntment
on avail abl e vacancies in posts borne on established cadres
in Judicial Service: According to Shri Dw vedi, t he
establ i shnent of cadres and creation of posts in the cadres
is a stage prior to the one contenplated by Articles 233 to
235 dealing with the subsequent question as to how actua
appoi ntnents of deserving candidates are to be effected to
fill up vacancies in already created posts in the concerned
cadres. In short, the subm ssion of Shri Dw vedi was that
guestion of creation of posts to be filled up by reserved
candi dates or open category candidates was in the domain of
the State authorities especially, the Legislature which can
enact appropriate statutory provisions -in discharge of
constitutional obligation wunder -Article 16(4) read wth
entry 41 of List Il of Seventh Schedule as well as entry 11
A of List Ill and once the general category posts as well as
the reserved category posts are nade available to the High
Court for being filled in, thereafter, it will be for the
High Court to proceed according to Articles 233 and 234 of
the Constitution of India and in that exercise the State
Legislature will have no say. He, therefore, contended that
the Hgh Court in the inpugned judgment was patently in
error in taking the view that statutory provision of
reservation of posts for reserved category candi dates inthe
Subordi nate Judiciary under its control was-in any way ultra
vires or illegal. Shri  Dwi vedi, in support of hi s
contentions, gave witten subm ssi ons whereby, anongst
others, he invited our attention to Article 320 sub-article
(4) which excludes reservation expressly fromthe powers and
functions of the Public Service Commi ssion. He subnitted
that Article 234 requires the Governor for framng rules to
consult the Hgh Court as well as the Public Service
Conmi ssion and when it cannot make any provision regarding
reservation wunder Article 16 sub-article (4), by anal ogy,
consultation of the Hi gh Court also under the very sane
Article 234 would not permt the H gh Court to deal with
Article 16 sub- article (4). In other words, question of
reservation is outside the ken of Article 234. Shri
Dwi vedi, also in support of his contentions, placed reliance
on various decisions of this Court to which we will make a
reference at an appropriate stage. Shri  Dwivedi next
contended that even under the Bihar Judicial Service
(Recruitment) Rules, 1955 (hereinafter referred to as the
1955 Rul es) especially, Rules 19 & 20 reservation of posts

in lower judiciary is contenplated; that these Rules are
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made by the Governor in consultation with the Hi gh Court and
the Public Service Conm ssion

Shri  Dwivedi next contended that, in any case, the
Hi gh Court in the inpugned judgenent was not called upon to
consider the further question whether there cannot be any
reservation to the posts in district cadre and the stand of
the Hi gh Court that if candidates of equal nerit are there,
then preference can be given to SC and ST candi dates, was
correct or not. That the only question before the High
Court was whether the inpugned Act could validly apply to
provi sion of reservation of posts in the District Judiciary.
He, therefore, submtted that the observations in para 24 of
the inpugned judgnent, in any case, are required to be set
aside as redundant and uncalled for. It was accordingly
submitted by Shri Dwivedi that the appeal deserves to be
al | owed.

Learned  counsel appearing for the Intervenors in
I.A No.20, ~on the other hand, tried to support the case of
reservation for SC and ST candidates relying on Rule 20 of
1955 Rules so far as the recruitnent to Subordinate
Judi ci ary was concer ned: Lear ned counsel for t he
intervenors in |I.A'No.10 representing Qther Backward C ass
(for short OBC) /candidates adopted the arguments of
Dr. Dhavan and Shri /Dwivedi in support of the inpugned Act
and the schene of reservation thereunder. Learned counse
appearing for the ‘Intervenors as per |.A No.1l1 tried to
support reservation for SC and ST candi dates under the Act
and even dehors it. While intervenor in |l.A Nos. 4 and 9
representing general category candi dates supported the
decision of the H gh Court. The main reply to the
contentions of |earned counsel for the appellants emanated
from |earned senior counsel Shri Thakur appearing for the
Hi gh Court of Patna. He submitted, in the first instance,
that the inmpugned Act is not wide enough to apply to
Judiciary. He tried to support this contention on the basis
of reasoning which appealed tothe Hgh Court in the
i mpugned judgnent. He alternatively contended that Section
4 of the inmpugned Act, if applied to judicial officers, wll
ex facie becone invalid being repugnant to the  conposite
schene of Articles 233 to 235. To—highli ght this

alternative contention, he contended as under : 1. Article
309 has no application to Subordinate Judiciary. It gets
excluded by the triology of Articles 233 to 235 which
represent a conplete Code anongst thenselves. 2. Once

Article 309 is excluded, |egislative power under Article 309
first part also gets excluded qua the field covered by the
aforesaid triology of the Articles. 3. These ~ three
Articles thenselves are the only source of power to nmke
rules or law as seen from second part of Article 235 as well
as Articles 233 and 234. 4. Rules nmade under Article 234
by the Governor after follow ng the procedure |aid down
thereunder would relate to service also as contenpl ated by

Article 233. 5. Second part of Article 235 only can perm't
suitable legislation by the State authorities governing the
conditions of service of already recruited judicial officers
whet her at the grass-root |evel or even at the apex |evel of
the District Judiciary in exercise of its |legislative power
under Article 309 read with entry 41 of List Il of the
Seventh Schedule. 1In order to support his contention that
Article 309 does not apply to recruitnment to the Judicia
Service, he invited our attention to Article 187 dealing
with Secretarial Staff of Legislature, Article 148 dealing
with Service regulations of the Conptroller & Auditor-
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General of India, Article 146 dealing with Service under the
Supreme Court, Article 229(2) dealing with Services under
the High Court and Article 324(5) dealing with Service
regul ati ons of El ection Conmi ssion and subnitted that in al

these Articles, special provisions are made for enacting
appropriate rules and even statutes covering the topics
mentioned therein. But so far as Article 234 is concerned,
it is not subject to the law of Legislature as found in the
aforesaid other Articles. To a pointed query by us Shr

Thakur, |earned senior counsel for the H gh Court of Patna,
after taking appropriate instructions, submtted that in
principle the Hgh Court of Patna has already accepted
reservation of 14%posts for SC and 10% for ST candi dates
for being recruited at the |owest level of the District
Judiciary. Shri Thakural so placed reliance on decisions of
the wvarious H gh Courts and of this Court to which we wll
make a reference at an appropriate stage. Shri  Thakur

further submitted that Section 4 of the inmpugned Act, in
express terns, seeks to regulate appointnments to the
exi sting posts inthe cadre of District Judiciary as well as
in the Subordinate Judiciary. ~To that extent it directly
i mpi nges upon the provisionsof Articles 233 and 234, which
amongst them represent a conplete Code in connection wth
appoi ntnent to Subordinate Judiciary. He further submtted
that it is fallacious'to contend that reserving posts for a
given class of candidates would be at a stage prior to the
guestion of recruitnent and appoi ntnment as contenpl ated by
Articles 233 and 234 of the Constitution. That once posts
are already created for being filled up in a given cadre the
authority of the State in this connection would cone to an
end. For <creation of such cadres and sanction of posts
appropriate |egislation can be enacted or even the Governor

in exercise of his independent power under Article 309, can
promul gate Rules. But once posts-are already created in a
Judi ci al Cadre and when the question of filling up vacancies
in the existing sanctioned posts in district cadre or
subordinate cadre arises, direct ‘recruitment has to be done
on the recommendation of the High Court as laid down by
Article 233 (2) and recruitment in the vacancies in the
cadre of Subordinate Judiciary has to be done as per the
1955 Rules franed by the Governor in consultation with the
Hi gh Court under Article 234 and in no other manner. That
for regulating this process there is no question of any
| egislative interference by exerci se of any paranmount power.
He, therefore, contended that the view of the High Court in
t he i mpugned j udgrent is wel | sustai ned on t he
Constitutional schene and calls for no interference. He,
however, fairly submtted that so far as the 1955 Rules are
concerned, by the consent of the H gh Court the rul e making
power has been exercised by the Governor permitting the
reservation for SC and ST candi dates in recruitnment-governed
by the said Rules and which recruitnent has to be resorted
to for filling up vacancies in posts of Subordinate ' Judges
and the Munsiffs. He also fairly stated that the Hi gh Court
is consistently follow ng the provision of reservation for
direct recruitnent in these categories of posts to the
extent of 14% being reserved for SC and 10% bei ng reserved
for ST candidates but nothing nore. So far as the inpugned
Act is concerned, it goes far beyond this permtted schene
of reservation under the relevant Rules of 1955 and seeks to
i npose a blanket reservation of 50%for SC, ST and OBC
candi dat es. That such a statutory provision flies in the
face of Articles 233 and 234 of the Constitution of India
and cannot be sustained and accordingly rightly been voided
by the High Court. Points for determnation: |In the Iight
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of the aforesaid rival contentions, the following points
arise for our determination: 1. \Wether the inpugned Act
of 1991 on its express | anguage covers Judicial Service of

the Bihar State; 2. |If the answer to point no.1 is in the
affirmative, whether the provisions of the inmpugned Act,
especi al ly, Section 4 thereof in its application to

Subordinate Judiciary would be ultra vires Articles 233 and
234 of the Constitution of India and hence cannot be
sust ai ned; 3. In the alternative, whether the aforesaid
provisions of the Act are required to be read down by
hol ding that Section 4 of the Act will not apply to direct
recruitnment to the posts comprised in the Bihar Superior
Judicial Service as specified in the Schedule to the Bihar
Superior Judicial Service Rules, 1951 as well as to Bihar
Judicial Service governed by the Bihar Judicial Service
(Recruitment) Rules,” 1955, comprising of the posts of
Subor di nat e Judges and Munsiffs under t he District
Judiciary; and 4. Wat final order?

Bef'ore we deal with the aforesaid points for
determi nation, it wll _be necessary to keep in view the
rel evant provisions of the Constitution which have a direct
i mpact on the resolution of the controversy projected by
these points. Constitutional Scheme: Part XIV deals wth

Services wunder the Union and the States. Chapt er
conprising of Articles 308 to 313 deals with Services, while
Chapter |1 covering Articles 315 to 323 deals with Public
Servi ce Conmi ssi ons. Article 308 defines the expression
State, which shall not include the State of Jammu &
Kashmir. However, the relevant Article for our present
purpose is Article 309 which reads as under 309.

Recruitnent and conditions of service of persons serving the
Union or a State Subject to the provisions of this
Constitution, Acts of the appropriate Legislature may
regulate the recruitment, ~and conditions of service of
per sons appointed, to public services and posts in
connection with the affairs of the Union or of any State:

Provided that it shall be conmpetent for the President
or such person as he may direct in the case of services and
posts in connection with the affairs of the Union, and for
the Governor of a State or such person as he may direct in
the case of services and posts in connection wth the
affairs of the State, to nmake rules regulating t he
recruitment, and the conditions of service ~of persons
appointed, to such services and posts until —provision in
that behalf s made by or under an Act of the _appropriate
Legi slature wunder this article, and any rul es so nmade shal
have effect subject to the Provisions of any such Act.

A mere look at this Article shows that it is‘expressly
made subject to other provisions of the Constitution and
subject to that, an appropriate Legislature or Governor can
regulate the recruitment and conditions of service  of
persons appointed to public services and posts in connection
with the affairs of the State concerned. Proviso to that
Article permits the Governor of the State to fill wup the
gap, if there is no such statutory provision governing the
aforesaid topics. For that purpose, the Governor may make
rules regulating the recruitnent and the conditions of
service of persons appointed to such services and posts
until provision in that behalf is nade by or under an Act of
the conpetent Legislature which may intervene and enact
appropriate statutory provisions for the sane. The nanner
of recruitment to the services contenplated by Article 309
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is provided by Chapter Il dealing with the Public Service
Commi ssi ons. Article 320 deals with Functions of Public
Service Comm ssions enjoining themto conduct exam nations
for appointment to the services of the Union and the
services of the State respectively. That naturally has a
direct linkage wth the types of Services contenplated by
Article 309. Special Schene for Judicial Services in Part
VI (Chapters V & VI):

It is pertinent to note that independently of genera
provisions of Article 309, the Constituti on has nmade specia
provisions for certain Services. Even if they may be part
of public services, still separate Constitutional schenes
are envisaged for regulating recruitment and conditions of
services of officers governed by such Services. Let us have
a glance at such specially dealt with Services. Part VI of
the Constitution dealing with the States, separately deals
with the executive -in Chapter Il, the State Legislature
under Chapter 111 and thereafter Chapter IV dealing with the
Legi sl ative Powers of the Governor and then follows Chapter
V dealing with the High Courts in the States and Chapter VI
dealing with the Subordinate Courts. It is in Chapter VI
dealing with the Subordinate Courts that we find the
provision made for appointment of District Judges under
Article 233, recruitnent of persons other than the District
Judges to the Judicial Services under Article 234 and also
Control of the Hi gh Court over the Subordinate Courts as
laid down by Article 235. Article 236 deals with the topic
of Interpretation ‘and ampongst others, defines by sub-
article (b) the expression judicial service to nmean a
service consisting exclusively of persons intended to fill
the post of District Judge and other civil judicial posts
inferior to the post of District- Judge. It becones,
therefore, obvious that the framers of the Constitution
separately dealt with Judicial Services of the State 'and
made excl usive provisions regarding recruitment to the posts
of District Judges and other civil judicial posts /inferior
to the posts of the District Judge. Thus these provisions
found entirely in a different part of the Constitution stand
on their own and quite independent of part XV dealing with
Services in general under the State. Therefore, ~Article
309, which, on its express terns, is nmade subject to other
provisions of the Constitution, does get circunscribed to
the extent to which fromits general field of operation is
carved out a separate and exclusive field for operation by
the rel evant provisions of Articles dealing with Subordinate
Judiciary as found in Chapter VI of Part WV of the
Constitution to which we will make further reference at an
appropriate stage in the later part of this judgment. e
nmay also refer at this stage to Article 146 dealing wth
Services under the Suprene Court which lays “down the
procedure for appointnent of officers and servants of the
Supreme Court and provides under sub-article (2) thereof
that subject to the provisions of any |aw nade by
Parliament, the conditions of service of officers —and
servants of the Suprene Court shall be such as nmay be
prescribed by rules made by the Chief Justice of India or by
some other Judge or officer of the court authorised by the
Chief Justice of India to make rules for the purpose.
Simlar provision is found in Article 229 dealing wth
recruitnment of officers and servants and the expenses of the
H gh Courts. Sub-article (2) there of lays down the rule
maki ng power of the Chief Justice of the Court concerned or
by some other Judge or officer of the Court authorised by
the Chief Justice to make rules for the purpose subject to
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the provisions of any |aw made by any Legislature of the
State. Article 148 deal s with Conptroller and
Auditor-General of India. Sub-article (5) thereof deals
with rule making power of the President regarding the
conditions of service of persons serving in the Indian Audit
and Accounts Departnment and the admi nistrative powers of the
Conptroll er and Auditor-General subject to any provisions of
the Constitution or any |aw nade by the Parlianment in this
connecti on. Article 98 deals with Secretari at of
Par | i ament . Sub- article (3) thereof provides Unti

provision is nmade by Parlianent under clause (2), the
President may, after consultation with the Speaker of the
House of the People or the Chairman of the Council of
States, as the case nmmy be, make rules regulating the
recruitment, and the -conditions of service of persons
appointed, to the secretarial staff of the House of the
Peopl e or the Council of States; and any rules so nmade shal

have effect subject to the provisions of any | aw made under
the said clause. “Simlarly, ~for Secretariat of State
Legi slature, we find Article 187 which deals with separate
secretariat staff for the House or each House of the

Legislature of a State. Sub-article (3) thereof runs
parallel to sub-article (3) of Article 98 and provides that
until provision is made by the Legislature of the State

under clause (2), the Governor mmy, after consultation with
the Speaker of the Legislative Assenbly or the Chairnan of
the Legislative Council, as the case nmay be, nmake rules
regul ating the recruitment, and the conditions of service of
persons appointed, to the secretarial staff of the Assenbly
or the Council and any rules so nade shall have effect
subject to the provisions of any | aw nade under  the said
clause. Article 324 is found in Part XV which deals with

Superi ntendence, direction and control of elections to be
vested in an Election Conmi ssion. ~ Sub-article (5) | thereof
provides that subject to the provisions of any | aw nade by

Parliament, the conditions of service and tenure of office
of the El ection Comm ssioners and the Regi onal Conmi'ssioners
shall be such as the President nmay by rule deternmine. The

aforesaid Constitutional provisions clearly indicate that
i ndependently of general provisions regarding Services as
nment i oned in Part XV, different types of Servi ces
contenplated by the Constitution in other parts have their
own procedural schenes for recruitment and regulation of
conditions of these Services and therefore, Article 309
found in Part XIV necessarily will have to be read subject
to these special provisions regarding recruitnent and
conditions of services of diverse types governed by the
relevant different Constitutional provisions as indicated
herein above. The other Article to which reference is to be
nade is Article 16 sub-article (4) of the Constitution which
enables the State to make provision for reservation of
appoi ntnents or posts in favour of any backward cliass of
citizens whi ch, in its opi nion, is not adequat el y
represented in the services under the State. This provision
has to be read with Article 335 which deals with O ainms - of
Schedul ed Castes and Schedul ed Tribes to services and posts
and lays down that the clains of the nenbers of the

Schedul ed Castes and the Schedul ed Tribes shall be taken
into consideration, consistently with the maintenance of
efficiency of admnistration, in the nmaking of appointments
to services and posts in connection with the affairs of the
Union or of a State. Though on the express |anguage of

Article 335, the Qther Backward C asses are not included, it
is now well settled by a decision of the nine-nenber
Constitution Bench of this Court inthe case of Indra




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 95

Sawhney & Os. vs. Union of India & Os., [1992 Suppl

(3) SCC 217] that even the Qther Backward Cl asses are also
covered by the thrust of Article 335 of the Constitution of
India and that viewis reaffirmed and is followed by a
recent decision of the three-Judge Bench of this Court in
| As. Nos.35-36 in W (C) No.930 of 1990 etc. in Indra
Sawhney vs. Union of India & Ors. reported in (2000) 1 SCC
168, wherein Jagannadha Rao, J., speaking on behalf of the
three-Judge Bench highlighted this very position. Thus,
even if under Article 16(4) the State proposes to provide
reservation on the ground of inadequate representation of
certain backward classes in Services, if it is considered by
the appropriate authority that such reservation wil |
adversely affect the efficiency of the administration, then
exercise wunder Article 16(4) is not pernmissible. This is

the Constitutional limtation on the exercise of the
enabling power of reservation under Article 16(4). As we
shal |l presently  show, question whether in the Subordinate

Judiciary covered by Articles 233 and 234 if reservation is
provi ded, then the efficiency of the judicial administration
will be affected, is a nmatter within the exclusive purview
of the High Court which shall have to be consulted. Such
consultation is a Constitutional obligation before any Rul es
are nmade for reservation. Before parting with the resunme of
rel evant Constitutional provisions, we nmay also refer to
Article 50 which lays down the Directive Principles of State
Policy that the State shall take steps to separate the
judiciary fromthe executive in the public services of the
State.

Legi sl ative powers under Articles 245, 246 are subject
to other provisions, including Articles 233, 234 and 235:
W nmay also refer to Part Xl of the constitution, especially
Chapter | dealing with Legislative Relations |aying dow the
Distribution of Legislative Powers. Article 245 deals with
Extent of Laws nade by Parlianment and by the Legislatures
of States. Sub-article (1) thereof provides that Subject
to the provisions of this Constitution, Parlianent my nake
laws for the whole or any part of the territory of /India,
and the Legislature of a State may nake | aws for the whole
or any part of the State. Thus, the legislative powers of
Parliament and the Legislature of the State are expressly
nade subject to other provisions of the Constitution
Simlarly, Article 246 |Ilaying down the category of
subject-matter of laws nmade by Parlianment and by the
Legi slatures of States enunerated in Lists |, Il and Il of
the Seventh Schedule will also have to be read subject to
Article 245. Meani ng thereby, if other provisions of  the
Constitution cut down or exclude the Legislative powers of
Parlianment or State Legislature qua given topics, then those
other provisions have to be given their full <play and
effect.

Articles 233, 234 and 235: So far as recruitment to
District and Subordinate Judiciary is concerned, we have
therefore, to turn to the twin Articles found in Chapter VI
of Part VI dealing with Subordinate Courts. The relevant
two articles read as under : 233. Appointnment of Judges:
(1) Appointnent of persons to be, and the posting and
promotion of, district judges in any State shall be made by
the Governor of the State in consultation with the High
Court exercising jurisdiction in relation to such State.

(2) A person not already in the service of the Union
or of the State shall only be eligible to be appointed a
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district judge if he has been for not |ess than seven years
an advocate or a pleader and is recommended by the High
Court for appointnment.

234. Recruitment of persons other than district
judges to the judicial service: Appointnents of persons
other than district judges to the judicial service of a
State shall be mnade by the Governor of the State in
accordance with rules nade by himin that behalf after
consultation with the State Public Service Conm ssion and
with the High Court exercising jurisdiction in r relation to
such State. (Enphasis supplied)

Article 233 dealing with appointment of District
Judges, on its own express term nology projects a conplete
schene regarding the appointnment of persons to District
Judiciary as District Judges.. In the present appeals, we
are concerned wth direct recruitnment to the cadre of
District /Judges and hence sub-article (2) of Articles 233
becones  ‘relevant-. Apart fromlaying dowmn the eligibility
criterion for candidates to be appointed fromthe Bar as
direct District Judges the said provision is further hedged
by the condition that only those reconmended by the High
Court for such appointnent could be appointed by the
Governor of the /State. Simlarly, for recruitment of
judicial officers other than District Judges to the Judicia
Service at lower level, conplete schenme is provided by
Article 234 wherein'the Governor of the State can make such
appointnents in accordance w th the rules franed by him
after consulting wth the State Public Service Comm ssion
and wth the High Court exercising jurisdictionin relation
to such State. So far as the Public Service Commission is
concerned, as seen fromArticle 320, the procedure for
recruitment to the advertised posts to be followed by it is
ear mar ked therein. But the role of* the Public Service
Conmi ssion springs into action after the posts in a cadre
are required to be filled in by direct recruitment ‘and for
that purpose due intimation is given to the Commi'ssion by
the State authorities. They have obviously to act in
consultation with the Hi gh Court so far as recruitnent to
posts in Subordinate Judiciary is concerned. O course, it
will be for the Hi gh Court to decide how nmany vacancies in
the cadre of District Judges and Subordinate Judges are
required to be filled in by direct recruitment so far as the
District Judiciary is concerned and necessarily only by
direct recruitnent so far as Subordinate Judiciary is
concer ned. This prine role of the H gh Court becones
clearly discernible fromArticle 235 which deals with the
control of the High Court over the Subordinate Judiciary and
al so of Subordinate Courts. The said Article provides as
under: 235. Control over subordinate courts. The contro
over district courts and courts subordinate thereto
including the posting and pronotion of, and the grant of
| eave to, persons belonging to the judicial service of a
State and hol ding any post inferior to the post of district
judge shall be vested in the High Court, but nothing in this
article shall be construed as taking away from any such
person any right of appeal which he may have under the |aw
regulating the conditions of his service or as authorising
the Hi gh Court to deal with him otherw se than in accordance
with the conditions of his service prescribed under such
I aw.

It isinthe light of the aforesaid rel evant schenme of
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the Constitution that we now proceed to tackle the main
controversy posed for our consideration. Point No.1: So
far as this point is concerned, it is strictly not necessary
for us to go into the reason or the cause which led the
appel lant-State to resort to the exercise of |egislative
power for enacting the inpugned Act. The question is
whet her the Act, as enacted, by its express |anguage, can
apply to judicial service of the State or not. Wen we
turn to this Act, we find that it is enacted to provide for
adequate representation of SC, ST and OBC candidates in
Posts and Services under the State. The State is defined
by Section 2(n) to include the Governnment, the Legislature
and the Judiciary of the State of Bihar and all |local or
other authorities within the State or under the control of
the State Governnment. Consequently, it cannot be said that
the Act, as franmed, did not seek to cover the Judiciary of
the State of Bihar.” The main provision of the Act, which is
on the anvil of controversy, is Section 4 which reads as
under | : 4. Reservation for direct recruitnent Al
appoi ntnents to services and posts in an establishment which
are to be filled by direct recruitnent shall be regulated in
the follow ng manner, nanely :- (1) The avail abl e vacanci es
shall be filled up (a) fromopen merit category .. ..
50% (b) fromreserved category .. .. 50%(2) The vacancies
from different categories of reserved . candidates from
amongst the 50%reserved category shall, subject to other
provisions of this Act, be as follows :- - (a) Schedul ed
Castes .. .. 14% (b) Schedul ed Tribes .. .. 10% (c)
Extrenely Backward Class .. .. 12%(d) Backward Class ..
8% (e) Economically Backward Wman .. 3% (f)
Economi cally Backward .. .. 3%----- Total .. 50% ----
Provided that the State Governnent nmay, by notification in
the official Gazette, fix different percentage for different
districts in accordance with the percentage of popul ation of
Schedul ed Cast es/ Schedul ed Tribes and O her backward cl asses
in such districts: Provided further that in case of
pronotion, reservation shall be nmade only for Schedul ed
Castes/ Schedul ed Tribes in the sane proportion as  provided
in this section. (3) A reserved category candidate who is
selected on the basis of his nerit shall be counted agai nst
50% vacancies of open nerit category and not against the
reserved category vacancies. (4) Notw thstanding anything
contained to the contrary in this Act or in any other |aw or
rules for the tine being in force, or in any judgenent  or
decree of the Court, the provision of sub-section (3) shal
apply to all such cases in which all formalities of
sel ection have been conpl eted before the 1st Novermber 1990,
but the appointment letters have not been issued. (5) The
vacanci es reserved for the Schedul ed Castes/ Schedul ed Tri bes
and other Backward Casses shall not be filled up by
candi dates not belonging to Schedul ed Cast es/ Schedul ed
Tribes and Oher Backward C asses except as otherw se
provided in this Act. (6) (a) In case of non-availability
of suitable candidates from the Scheduled Castes and
Schedul ed Tribes for appointnent and pronotion in vacancies
reserved for them the vacancies shall continue to be
reserved for three recruitnent years and if suitable
candi dates are not available even in the third year, the
vacancies shall be exchanged between the Schedul ed Castes
and Schedul ed Tri bes and the vacancies so filled by exchange
shall be treated as reserved for the candidates for that
particular comunity who are actually appointed. (b) In
case of non-availability of suitable candidates from the
Extrenely Backward C asses and Backward C asses the
vacanci es so reserved shall continue to be reserved for them
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for three recruitnent years and if suitable candidates are
not available even in the third year also, the vacancies
shall be filled by exchange between the candi dates fromthe
extrenmely Backward and Backward Cl asses and the vacanci es so
filled by Exchange shall be treated as reserved for the
candi dates of that particular community who are actually
appoi nt ed. (c) In case of non-availability of suitable
candi dates for the vacancies reserved for the economically
backward wonen the vacancies shall be filled first by the
candi dates fromthe Schedul ed Castes, then by the candi dates
from the Scheduled Tribes, then by the candidates from
extremely backward class, and then by the candidates from
backward class. The vacancies so filled in the transaction
shall be treated as reserved for the candidates of that
particular conmmunity who are actually appointed. (d) If in
any recruitment year, the nunmber of candi dates of Schedul ed
Cast es/ Schedul ed Tribes, extrenmely Backward and Backward
Cl asses” are |less than the number of vacancies reserved for
them even after _exchange formula the remaining backlog
vacanci es nmay be filled by general candidates after
dereserving them but the vacancies so dereserved shall be
carried forward for three recruitnent years.

(e) If the required nunber of candi dates of Schedul ed
Castes, Schedul ed Tribes and Extrenmely Backward and Backward
Classes are not available for filling up the reserved
vacanci es, fresh advertisenment  may be nade only for the
candi dates belonging to the nenbers of Scheduled Castes,
Schedul ed Tribes and Extrenely Backwar d and Backwar d
Classes, as the case may be, to fill the backlog vacancies
only.

A bare reading of the said provision shows that al
appoi ntnents to services and posts in any establishnment by
way of direct recruitnent require to be subjected to
reservation so that all available vacancies have 'to be
filled in fromopen category candi dates only up to 50% and
from reserved category up to remaining 50% It cannot be
di sput ed t hat posts of District Judges and Judges
subordinate to the District Judiciary are also posts in
Judicial Service. Question is whether the phrase posts-in
any establishment governs such judicial posts. W _have,

t herefore, to turn to the definition  of the term
establishment as found in Section 2(c) of the Act. The
rel evant provision thereof |ays down that establishnent
neans any O fice or departnent of the State concerned with
the appointnents to public services and posts in connection
with the affairs of the State. On a conjoint reading of
the definition of State wunder Section 2(n) and the
definition establishnent under Section 2(c), the follow ng
statutory scheme energes. Any office or establishment  of
the Judiciary of the State of Bihar concerned wth the
appoi ntnents to public services and posts in connection with
affairs of the Judiciary of the State of Bihar would fal
within the sweep of the termestablishnment. Once that
conclusion emerges fromthe scheme of the Act, it becones
obvious that all appointnents to services and posts in any
office or departnent of the Judiciary of the State of Bihar
would be covered by the sweep of Section 4. Onh the
aforesaid schene of the Act, the High Court in the inpugned
judgrment, has taken the view that the operation of Section 4
for offices or departments of the Judiciary of the State of
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Bi har woul d cover only the ministerial staff of the District
Courts and courts subordinate thereto and woul d not include
Presiding Oficers and therefore, Section 4 will not govern
the direct recruitment to the posts of Presiding Oficers of
the District Judiciary as well as of Subordinate Judiciary.
It is difficult to appreciate this line of reasoning on the
express |anguage of the relevant provisions of Section 4
read with the definition provisions. |t becones obvious
that the termany office of the Judiciary of the State of

Bi har woul d naturally include not only ministerial staff but
also officers, including Presiding Oficers of courts
conprised in the Judiciary of the State. Once that
conclusion is reached on the express |anguage of the
rel evant provisions of the Act, it cannot be held that the
thrust of Section 4 would not apply to govern reservation
for direct recruitment to the posts of Presiding Oficers in
the District Courts as well as courts subordinate thereto,
as all of themwll formpart and parcel of the Judiciary of
the State of Bihar and will have to be treated as hol ders of
offices. in~ the State Judiciary. Consequently, it is not
possible to agree wth the contention of |earned senior
counsel Shri Thakur for the H gh Court that on the express
provisions of the Act, Section 4 cannot apply to govern
recruitment to posts in Subordinate Judiciary. The first
point for determnation, therefore, has to be answered in
the affirmative in favour of the appel l'ants and agai nst the
respondents.

Poi nt  No. 2: Since it isheld that Section 4 of the
i mpugned Act , on its express terns, covers di rect
recruitnment to posts in the cadre of District Judiciary as
well as to Subordinate Judiciary in the State of Bihar, npot
guestion arises as to whether Section 4 can be sustained on
the touchstone of the rel.evant Constitutional schene
governing the recruitnent and appointnents to these posts.
For coming to the grip of this problem we have to 'keep in
view the salient features of the Constitution emanating from
the Directive Principles of State Policy as laid down by
Article 50 which underscores the felt need of separation of
the Judiciary from the Executive. For achieving that
purpose, the Constitution has nade separate provisions
regarding the recruitnent and appointnent to the cadre of
District Judges as well as the Subordinate Judiciary  as
found in Chapter VI of Part VI of the Constitution and, as
seen earlier, these provisions are conspi cuously not
included in part XV dealing in general with Services under
the Union and the States. Article 309 itself, which is of
general nature, dealing with regulation of Recruitnent’ and
conditions of Service of persons serving in the Union'or a
State is expressly nade subject to other provisions of the
Consti tution. The first part of Article 235 itself lays
down that it is for the H gh Court to control the District
Courts and Courts subordinate thereto and in exercise  of
that control vesting in the Hgh Court, regulation  of
posting and pronotions and granting of |eave to persons
belonging to the Judicial Services has to be done by the
Hgh Court. It is, of course, true that in the second part
of Article 235 judicial officers already appointed to the
Service have their statutory right of appeal and the right
to be dealt with regarding other service conditions as laid
down by any other law for the time being in force, expressly
pr ot ect ed. But these provisions of the second part only
enabl e the Governor under Article 309, in the absence of any
statutory enactment nade by the conmpetent Legislature for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 95

regulating the conditions of service of judicial officers
who are already recruited and have entered and becone part
and parcel of the State service, to promulgate appropriate
rules on the subject. But so far as the entry points are
concerned, nanely, recruitment and appoi ntnent to the posts
of Presiding Oficers of the courts subordinate to the Hi gh
Courts, only Articles 233 and 234 woul d govern the field.
Article 234 lays down the procedure and the nethod of
recruiting judicial officers at grass-root |evel being
Subordi nate Judges and Munsiffs as laid down by the 1955
Rul es. These Rules are also framed by the Governor of Bihar
in exercise of his powers under Article 234 obviously after
the consultation of the H gh Court and the Public Service
Conmi ssi on. Rul es regarding the procedure of selection to
be followed by the State Public Service Comm ssion as found
in Rules 4 to 17 deal with the nmethod to be adopted by the
Public Service Conm ssion while selecting candidates who
offer their candidature for the posts advertised to be
filled in. These Rules obviously require consultation wth
the Commission on the procedural aspect of selection
process. But- so far as the High Court is concerned, its
consul tation becones pivotal ‘and rel evant by the thrust of
Article 233 itself -as it'is the H gh Court which has to
control the candidates, who ultimately on getting sel ected,
have to act as Judges-at the |lowest |evel of the Judiciary
and whose posting, pronotion and grant of |[eave and ot her
judicial control would vest only in the H gh Court, as per
Article 235 first part, once they enter the judicial service
at grass-root |evel. Thus consultation of the Governor wth
the Hi gh Court under Article 234 is entirely of a different
type as conpared to his consultation with the Public Service
Conmi ssi on about procedural aspect of selection. So far as
direct recruitnent to the posts of District Judges is
concerned, Article 233 sub-article (2) 1eaves no room for
doubt that unless the candidate is recomended by the Hi gh
Court, the Governor cannot appoint-himas a District Judge.
Thus Articles 233 and 234, anpbngst them represent a
wel | -knit and conpl ete schene regulating the appoi ntnments at
the apex level of District Judiciary, nanely, District
Judges on the one hand and Subordinate Judges at the
grass-root level of Judiciary subordinate to the district
court. Thus Subordi nate Judiciary represents a pyram dica
structure. At base level i.e. grass- root level are the
Munsi ffs and Magistrates whose recruitnent is governed by
Article 234. That is the first level of the Judiciary. The
second level represents already recruited judicial officers
at grass-root |level, whose working is controlled by the Hi gh
Court under Article 235 first part. At thetop of this
pyram d are the posts of District Judges. Their recruitnent
to these posts is governed by Article 233. It is the ' third
and the apex |evel of Subordinate Judiciary. It has also to
be kept in viewthat neither Article 233 nor Article 234
contains any provision of being subject to any enactnment by
appropriate Legislature as we find in Articles 98, 146, 148,
187, 229(2) and 324(5). These latter Articles contain
provi sions regarding the rule naking power of the concerned
authorities subject to the provisions of the |aw nade by the
Par | i ament or Legi sl ature. Such a provision is
conspi cuously absent in Articles 233 and 234 of the
Constitution of India. Therefore, it is not possible to
agree with the contention of |earned counsel for the
appel l ant-State that these Articles only deal with the rule
maki ng power of the Governor, but do not touch the
| egi sl ative power of the conpetent Legislature. It has to
be kept in view that once the Constitution provides a
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conplete Code for regulating recruitnent and appointnent to
District Judiciary and to Subordinate Judiciary, it gets
insulated fromthe interference of any other outside agency.
We have to keep in view the schenme of the Constitution and
its basic framework that the Executive has to be separated
fromthe Judiciary. Hence, the general sweep of Article 309
has to be read subject to this conplete Code regarding
appoi ntnent of District Judges and Judges in the Subordinate
Judiciary. |In this connection, we have also to keep in view
Article 245 which, in its express terms, is nade subject to
other provisions of the Constitution which would OBinclude
Articles 233 and 234. Consequently, as these twin Articles
cover the entire field regarding recruitnment and appoi nt nent
of District Judges and Judges of the Subordinate Judiciary
at base level pro tanto the otherw se paramunt | egislative
power of the State Legislature to operate on this field
clearly gets excluded by the Constitutional scheme itself.
Thus both Articles 309 and 245 will have to be read subject
to Articles 233 and 234 as provided in the former Articles
t hensel ves. It “is true, as subnmitted by |earned senior
counsel Shri —Dwivedi for the appellant-State that wunder
Article 16(4) the State is enabled to provide for
reservations in Services. ~But so far as Judicial Service
is concerned, such reservation can be nade by the CGovernor
in exercise of his/rule making power only after consultation
with the Hi gh Court. The enactnent” of any statutory
provision dehors | consultation wth~ the Hgh Court for
regulating the recruitment to District Judiciary and to
Subordinate Judiciary wll clearly fly in the face of the
conpl ete schene of recruitnent and appoi nt nent to
Subordi nate Judiciary and the exclusive field earmarked in
connection w th such appointnments by Articles 233 .and 234.
It is not as if that the H gh Courts being constitutiona
functionaries may be oblivious of the need for a scheme of
reservation if necessary in appropriate cases by resorting
to the enabling provision under Article 16(4). The | High
Courts can get consulted by the Governor for / framng
appropriate rul es regarding reservation for ~governing
recruitment wunder Articles 233 and 234. But solong'as it
is not done, the Legislature cannot, by an indirect method,
conpletely bypassing the Hi gh Court- and exercising its
| egi sl ative power, circumvent and cut across the very scheme
of recruitment and appointnent to District Judiciary as
envisaged by the nmkers of the Constitution. Such an
exerci se, apart from being totally forbidden by the
Constitutional schene, wll also fall foul on the  concept
relating to separation of powers between the |egislature,
the executive and the judiciary as well as the fundanenta
concept of an independent judiciary. Both these concepts
are now elevated to the level of basic structure of the
Constitution and are the very heart of the Constitutiona
schene. In the case of His Holiness Kesavananda Bharati
Sri padagal varu vs. State of Kerala & Anr. etc.etc., (1973)
4 SCC 225, a twelve-nmenber Constitution Bench of this Court
had occasion to consider this question regarding the basic
structure of the Constitution which, according to the Court,
could not be tinkered with by the Parlianent in exercise of
its amending power under Article 368 of the Constitution
Sikri, CJ., in para 247 of the Report referred with approva
the decision of the Judicial Commttee in Liyanges case,
(1967) 1 AC 259 for culling out the inplied limtations on
the anmending power of the conpetent Legislature like the
Parliament of Ceylon with which that case was concerned.
The rel evant observations are found in paras 253 to 255 of
the Report at pages 357 and 358, which read as under
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253. The case, however, furnishes another instance where
inplied limtations were inferred. After referring to the
provisions dealing wth judicature and the Judges, the
Board observed

These provisions manifest an intention to secure in

the judiciary a freedomfrompolitical, legislative and
executive control. They are wholly appropriate in a
Constitution which intends that judicial power shall be

vested only in the judicature. They would be inappropriate
in a Constitution by which it was intended that judicia
power shoul d be shared by the executive or the |egislature.
The Constitutions silence as to the vesting of judicia
power is consistent with its remaining, where it had lain
for nore than a century, in the hands of the judicature. It
is not consistent wth any intention that henceforth it
should pass to or be shared by, the executive or the
| egi sl ature.

254, The ~Judicial Commttee was of the view that
there exists a separate power in the judicature which under
the Constitution as it stands cannot be usurped or infringed
by the executive or the |egislature. The Judicia
Comm ttee cut down the plain words of Section 29(1) thus:

Section 29(1) of the Constitution says.- Subject to
the provisions of this Order Parlianment shall have power to
make |aws for the peace, order and good government of the
I sl and. These words have habitually been construed in their
full est scope. Section 29(4) provides that Parliament my
amend the Constitution on a two-thirds mjority with a
certificate of the Speaker. Their Lordshi ps however cannot
read the words of Section 29(1) as entitling Parlianent to
pass legislation which usurps the judicial power ' of the
Judi cature-e.g., by passing an Act of attainder against sone
person or instructing a judge tobring in a verdict of
guilty against someone who is being tried-if in l'aw such
usur pation woul d ot herwi se be contrary to the Constitution
(p. 289)

255. In conclusion the Judicial Conmttee held that
there was interference with the functions of the judiciary
and it was not only the likely but the intended effect of
the inpugned enactnents, and that was fatal to their
validity.

The wultimate conclusion to which Chief Justice Sikr
reached are found in paras 292 to 294 at page 366 of the

Report which read as under : 292. The | ear ned
At t or ney- Gener al sai d that every provi si on of t he
Constitution is essential; otherwise it would not “have been

put in the Constitution. This is true. But this does not
pl ace every provision of the Constitution in the same
posi tion. The true position is that every provision of the
Constitution can be anended provided in the result the basic
foundation and structure of the constitution remains the
sane. The basic structure may be said to consist of the
foll owi ng features:

(1) Supremacy of the Constitution; (2) Republican and
Denocratic formof Governnment; (3) Secular character of the
Constitution; (4) Separation of powers between t he
| egi slature, the executive and the judiciary; (5) Federa
character of the Constitution.
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293. The above structure is built on the basic
foundation, i.e., the dignity and freedom of the individual
This is of suprene inportance. This cannot by any form of
amendnment be destroyed.

294. The above foundation and the above basic
features are easily discernible not only fromthe preanble
but the whole schene of the Constitution, which | have

al ready di scussed.

The ot her | earned Judges constituting the Constitution
Bench had nothing inconsistent to say in this connection.
Thus separation of powers between the |legislature, the
executive and the judiciary is the basic feature of the

Constitution. It has also to be kept in viewthat judicia
i ndependence is the very essence and basic structure of the
Consti tution. We may al so usefully refer to the |atest

decision of the Constitution Bench of this Court in
Regi strar ~ (Adm.), Hi gh Court of Oissa, Cuttack etc. VS.
Sisir Kanta Satapathy (Dead) by LRs & Anr. etc., (1999) 7
SCC page 725, wherein K Venkataswanmi, J., speaking for the
Constitution Bench, nmade the follow ng pertinent
observations in the very first two paras regarding Articles
233 to 235 of the Constitution of India: An independent
judiciary is one of the basic features of the Constitution
of the Republic. Indian Constitution has zeal ously guarded
i ndependence of judiciary. |ndependence of judiciary is
doubt| ess a basic structure of the Constitution but the said
concept of independence has to be confined within the four
corners of the Constitution and cannot ~go beyond the
Constitution.

The Constitution Bench in the aforesaid decision also
relied wupon the observations of this Court in Al India
Judges Association & Os.etc. (supra), wherein on the
topic of regulating the service conditions of Judiciary as
permtted by Article 235 read with Article 309, it had been
observed as under : .the nere fact that Article 309 gives
power to the executive and the legislature to prescribe the
service conditions of the judiciary does not nean that the
judiciary should have no say in the matter. It would be
against the spirit of the Constitution to deny any role to
the judiciary in that behalf, for theoretically it woul d not
be inpossible for the executive or the legislature to turn
and twist the tail of the judiciary by using the said power.
Such a consequence would be against one of the semna
mandates of the Constitution, nanely, to muintain_ the
i ndependence of the judiciary.

In view of this settled legal position, therefore,
even while operating in the pernmissible field of regul ating
other conditions of service of already recruited judicia
of ficers by exercising power under Article 309, the
concerned authorities have to keep in view the opinion  of
the H gh Court of the concerned State and the same cannot be
whi sked away. In order to fructify this Constitutiona
intention of preserving the independence of Judiciary and
for fructifying this basic requirenent, the process of
recruitment and appointment to the District Judiciary wth
which we are concerned in the present case, is insulated
from outside legislative interference by the Constitutiona
makers by enacting a conplete Code for that purpose, as laid
down by Articles 233 and 234. Consultation with the High
Court is, therefore, an inevitable essential feature of the
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exercise contenplated under these two Articles. If any
outside independent interference was envisaged by them
not hing prevented the founding fathers from making Articles
233 and 234 subject to the |law enacted by the Legi sl ature of
States or Parliament as was done in the case of other
Articles, as seen earlier. 1In the case of State of Kerala
VS. Sm . A Lakshm kutty & Os., (1986) 4 SCC 632, a two
nmenber Bench of this Court, speaking through Sen,J., placing
reliance on the Constitution Bench judgnment of this Court in
Chandra Mhan vs. State of U P., (1967) 1 SCR 77, mmde the
following pertinent observations in paras 22 to 25 at pages
647-648, which read as under : 22. The heart of the
matter is that consultation between the State Governnent
and the High Court in the matter of appointment of District
Judges under Article 233(1) of the Constitution nust be
real, full and effective. To nmake the consul tation
effective, there has to be an interchange of views between
the H.gh Court” and the State Government, so that any
departure’ from the advice of the Hgh Court would be
explained to the Hi gh Court by the State Government. |If the
State Government were sinply to give lip service to the
principle of consultation and depart fromthe advice of the
Hi gh Court in making judicial appointments wthout referring
back to the Hi gh Court the difficulties which prevent the
government from accepting its advice, the consultation would
not be effective and any appointnent of a@a person as a
District Judge by direct recruitnment fromthe bar or by
promotion from the judicial services under Article 233(1)
would be invalid. Unl ess the State Governnment were to
convey to the H gh Court the difficulties which prevent the
government from accepting its advice by referring back the
matter the consultation would not be effective.

23. I ndubi tably, the power of appointment of persons
to be District Judges conferred on the Governor, meaning the
State Governnment, under Article 233(1) in consultation with
the High Court is an executive function. It has been
settled by a long line of decisions of this Court  starting
from Chandra Mohan v. State of UP. to MMGQupta v. State
of J & K that the power of the State Government is not
absolute and unfettered but is hedged in with conditions.
The exercise of the power of the Governor —under Article
233(1) in the matter of appointnent of District Judges is
conditioned by consultation with the exercise of the power
that the power can only be exercised in consultation wth
the Hi gh Court.

24. Appoi ntnent of persons to be, and the posting and
pronmotion of, District Judges in any State, shall be nade by
t he Governor of the State under Article 233(1) in
consultation with the H gh Court exercising jurisdiction in
relation to such State. Sub-Article (2) thereof provides
that a person not already in the service of the Union or of
the State shall only be eligible to be appointed as a
District Judge if he has been for not |ess than seven years
an advocate or a pleader and is reconmended by the High
Court for appointment. It is therefore obvious t hat
eligibility of appointnent of persons to be District Judges
by direct recruitment from anongst the nenbers of the bar
depends entirely on the recomendation of the H gh Court.
The State Governnent has no power to appoint any person as a
District Judge except fromthe panel of names forwarded by
the Hgh Court. As stated, the decisions starting from
Chandra Mbhan v. State of U P. have established the
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principle as a rule of law, that consultation between the
CGovernor and the High Court in the matter of appointnent of
District Judges wunder Article 233(1) nmust not be enpty
formality but real, full and effective.

25. In Chandra Mohan v. State of U P. Subba Rao,
C. J. speaking for a wunaninobus court observed : The
exercise of the power of appointnent by the Governor s
condi tioned by his consultation with the H gh Court, that is
to say, he can only appoint a person to the post of District
Judge in consultation with the High Court. The object of
consultation is apparent. The H gh Court is expected to
know better than the Governor in regard to the suitability
or otherwi se of a person, belonging either to the Judicia
Service or to the bar, to be appointed as a District Judge.
Therefore, a duty is enjoined on the Governor to nake the
appointnent in consultation with a body which is the
appropri ate authority to give advi ce to hi m These
provisions indicate that the duty to consult is SO
integrated with the exercise of the power that the power can
be exercised only in consultation with the person or persons
desi gnated therein

To the same ef f ect are the deci si ons in
Chandr anoul eshwar /Prasad v. Patna Hi gh Court, (1969) 3 SCC
56, Hi gh Court of P& Hv. State of Haryana, (1975) 1 SCC
843, A Panduranga Rao v. State of AP., (1975) 4 SCC 709,
and MM Qupta v.  State of J & K, (1982) 3 SCC 412

It becones, therefore, obvious that no recruitment to
the post of a District Judge can be nade by the  Governor
wi thout recomendation from the H gh Court. Simlarly,
appoi ntnents to Subordinate Judiciary at grass-root. |eve
also cannot be made by the Governor save and except
according to the rules franed by himin consultation wth
the Hgh Court and the Public Service Conm ssion. Any
statutory provision bypassing consultation with the High
Court and laying down a statutory fiat as is tried to be
done by enactnent of Section 4 by the Bihar Legislature has
got to be held to be in direct conflict with the conplete
Code regarding recruitnment and appointment to the posts of
District Judiciary and Subordinate Judiciary as permtted
and envisaged by Articles 233 and 234 of the Constitution
| mpugned Section 4, therefore, cannot operate in the clearly
earmarked and forbidden field for the State Legislature so
far as the topic of recruitnent to District Judiciary and
Subordi nate Judiciary is concerned. That fieldis carved
out and taken out fromthe operation of the general sweep of
Article 309. It is, of course, true as laid down by a
cat ena of decisions of this Court, that topics of
constitution of courts and services, laying down of ' rules
regarding the conditions of service other than those
expressly placed within the jurisdiction of the H gh Court
by Articles 233 and 235, providing for age of superannuation
or other retirenent benefits to judicial officers, fixing
pay scales, diversification of cadres may form part of
general recruitment and conditions of services falling
within the spheres of Governors rule naking power under
Article 309 read with second part of Article 235 or may even
be made subject nmatter of legislation by conpet ent
Legislature in exercise of its legislative powers under
entry 41 of List Il or for that matter entry 11A of List Il
of the Seventh Schedul e. But save and except this pernitted
field, the State Legislature cannot enter upon the forbidden
field expressly reserved for consultation with the High
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Court by the thrust of Articles 233 and 234 so far as the
initial entry point of recruitnment to judicial service at
grass root level or at the apex level of the District
Judiciary is concerned. A three-Judge Bench of this Court
in the case of A Panduranga Rao vs. State of Andhra Pradesh
& Os., AR 1975 SC 1922, speaking through Untwalia, J.,
consi dered the question whether any one can be appoi nted by
the Governor as a District Judge without being reconmended
by the H gh Court. Relying on the Constitution Bench
decision of this Court in Chandra Mhans case (supra) in
para 7 of the Report, observations were made as under
There are two sources of recruitment, namely, (i) service
of the Union or the State, and (ii) nenbers of the Bar. The
said Judges from the first source are appointed in
consultation with the H gh Court and those fromthe second
source are appointed on-the recomendation of the Hi gh
Court.

And thereafter follow ng pertinent observations were
nade in ' para 8, which read as under : A candidate for
direct recruitnment fromthe Bar does not becomne eligible for
appoi ntnent w thout the recomrendation of the H gh Court.
He becones eligible only on such recomrendati on under cl ause
(2) of Article 233. The High Court in the judgnent under
appeal felt sone difficulty in appreciating the neaning of
the word recommended. But the literal nmeaning given in
the Concise Oxford Dictionary is quite sinple and apposite.
It means suggest  as fit for enploynent. In case of
appoi ntnent fromthe Bar it is not open to the Government to
choose a candi date for appoi ntment until and unless his name
is recomended by the High Court.

It is, therefore, obvious that the State Legislature
has no role to play while controlling appointrments of
District Judges under Article 233 or appointnment of (G vi
Judges to Subordinate Judiciary at grass-root |evel |under
the District Judiciary and it is only the Governor who is
entrusted with the said task which he has to undertake after
consultation with the H gh Court and by frani ng appropriate
rules for recruitment to Judiciary at grass-root level as
enjoined by Article 234 and can only act on recomendation
by the Hi gh Court for direct recruitment fromthe Bar ~ for
being appointed as District Judges as laid down by Article
233 sub-article (2). There is no third method or third
authority which can intervene in the process or can have its
say, Wwhether legislative authority or executive authority,
as the case may be, independently of the conplete schene of
such recruitnment as envi saged by the aforesaid two Articles.
It is, therefore, difficult to appreciate the contention of
| ear ned seni or counsel for the appellant-State t hat
paramount | egislative power of the State Legislature stands
untouched by the schene of the aforesaid two Articles of the
Consti tution. Shri Dwivedi, |earned senior counsel for the
appel l ant-State was right when he contended that Article
16(4) is an enabling provision permtting the State to |ay
down a schene of reservation in State Services. It may al so
be true that Judicial Service can also be considered to be a
part of such Service as laid down by this Court in the case
of B.S. Yadav & Ors.etc. (supra). However, so far as the
guestion of exercising that enabling power under Article
16(4) for laying down an appropriate scheme of reservation
goes, as seen earlier, we cannot be oblivious of the fact
t hat the H gh Court, being the high Constitutiona
functionary, would also be alive to its social obligations
and the Constitutional guideline for having schene of
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reservation to aneliorate the lot of deprived reserved
categories |ike the SC, ST and O her Backward C asses. But
for that purpose, the Governor can, in consultation with the
Hi gh Court, nake appropriate rules and provide for a schene
of reservation for appointments at grass-root |evel or even
at the highest level of the District Judiciary, but so |ong
as this is not done, the State Legislature cannot, by
upsetting the entire apple-cart and totally bypassing the
Constitutional mandate of Articles 233 and 234 and w thout
being required to consult the Hgh Court, lay down a
statutory scheme of reservation as a road roller straight
jacket formula wuniformly governing all State Services,

including Judiciary. It is easy to visualise that the High
Court nmay, on being properly and effectively consulted,

endorse the Governors view to enact provi si on of

reservation and |ay down the percentage of reservation in
Judicial Service,  for ~whichit will be the appropriate
authority  to suggest appropriate neasures and required
percentage of reservation, keeping in viewthe thrust of
Article 335 which requires the consideration of the claim of
menbers of SC, ST and OBC for reservation in Services to be
consi st ent with the maintenance of efficiency of
admi ni stration. It is —obvious t hat mai nt enance of
efficiency of judicial admnistration is entirely within the
control and jurisdiction of the H gh Court as laid down by
Article 235. The /State Legislature, on its own, would
obviously lack the expertise and the knowedge based on
experience of judicial admnistration which i's possessed by
the Hi gh Court. Consequently, bypassing the Hgh Court, it
cannot, in exercise of its supposed paramount | egislative
power enact any rule of thunb and provide fixed  percentage
of reservation for SC, ST and O her Backward Classes in
Judicial Services and also | ay down detail ed procedure to be
followed as laid down by sub-sections (3) to (6) of Section
4 for effecting such statutorily fixed 50%reservation. It
is easy to visualise that if the Hi gh Court is not consulted
and obviously cannot be consulted while enacting any |aw by
the State Legislature and en bloc 50% reservation is
provided in the Judicial Service as is sought to be done by
Section 4 of the Act and which woul'd automatically ~operate
and would present the High Court with a fait acconpli, it
would be deprived of the right to suggest during  the
Constitutionally guaranteed consultative process, by way of
its own expertise that for maintenance of efficiency  of
administration in Judicial Service controlled by it, 50%
reservation may not be requi red, and/or  even |esser
percentage my be required or even may not be required at
all. Even that opportunity will not be available to the
Hgh Court if it is held that the State Legislature can
enact the law of reservation and nmake it automatically
applicable to Judicial Service bypassing the High Court
conpl etely. Such an exercise vehenmently canvassed for our
approval by |earned senior counsel for the appellant- State
cannot be countenanced on the express scheme of the
Constitution, as discussed by us earlier. Even proceeding
on the basis that the schene of Article 16(1) read wth
Article 16(4) nay be treated to be formng a part of the
basic feature of the Constitution, it has to be appreciated
that for fructifying such a Constitutional scheme Article
335 has to be kept in view by the authority concerned before
such a schenme of reservation can be pronul gated. Once
Article 335 has to be given its full play while enacting
such a schene of reservation, the High Court, entrusted with
the full control of Subordinate Judiciary as per Article 235
by the Constitution, has got to be consulted and cannot be
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treated to be a stranger to the said exercise as envisaged
by the inpugned statutory provision

W rmay now refer to one submi ssion of |earned senior
counsel Shri Dwivedi for the appellant-State. He contended
that there cannot be any di spute reOBgardi ng appoi ntnents to
avai |l abl e vacancies in the cadre of District Judiciary and
that they can be filled in only on the recommendati on of the
Hi gh Court and equally there cannot be any dispute regarding
filling up of all vacancies in the Subordinate Judiciary as
per Article 234. They can be filled in by the Governor as
per rules framed in consultation with the H gh Court and the
Public Service Comm ssion. But so far as reservation of
vacancies to be filled in by reserved category of candi dates
is concerned, it is anexercise which is resorted to by the
State authorities in discharge of their enabling powers
under Article 16(4). That is a stage anterior to the
guestion of recruitnment or appoi nt nent on avail abl e
vacancies in the cadre of District Judiciary or in the cadre
of Subordinate Judiciary. ~Consequently, such an exercise
i nvoked by any admi nistrative order or, even by legislation
cannot be said to be conflicting in any manner wth the
procedure of recruitment and appoi ntnent to District
Judi ciary and Subordi nate Judiciary as per Articles 233 and
234 of the Constitution. This argunent, as submtted, | ooks
attractive but on closer scrutiny falls through, as we shal
see presently. It is not in disputeand cannot be di sputed
that creation of cadres and creation of posts in a cadre
conprised in Judicial Service of the State can be resorted
to by the Governor in exercise of his rule naking power
under Article 309 or for that matter by any  appropriate
Legislation by the State authorities under the very sane
Article. But once cadre of District Judges and Subordinate
Judiciary are constituted by the aforesaid authorities and
posts backed up by suitabl e budgetary provisions are created
and are accordingly made available to be filled inin the
concerned cadres, process of creation of posts comes to an
end. Thereafter when in the created posts borne on any
judicial cadre, whether at the District Court level or at
t he Subordi nate Court |evel, any - vacancies arise by
retirement or otherw se non-availability of the -incunbents
due to any other reason, question of filling up of those
avail abl e vacancies would arise. Such available vacancies
of sanctioned posts have to be filled in only after
following the procedure |aid down by Articles 233 and 234 of
the Constitution of India and cannot be subjected to any
ot her procedure. At that stage, directing the H gh Court
without its consent and consultation and nerely by the
thrust of legislative provision that 50% of the avail able
vacancies in the cadre of District Judges or Judges of the
Subordinate Judiciary nmust be filled in from reserved
candi dates only woul d ex-facie cut across the power of the
Hi gh Court which al one can recommend the filling up of al
such vacancies in the district cadre as per Article 233 and
equally the power of the H gh Court to render effective
consultation to the Governor under Article 234 when he
frames rules for recruitnent of candidates for filling up of
all avail abl e vacancies in the Subordinate Judiciary under
the district court as per Article 234. It is difficult to
appreciate how filling up of vacancies in the already
sanctioned posts in these cadres will remain an exercise
anterior to the procedure laid down by the Constitution for
filling up of these vacancies as per Articles 233 and 234,
as the case may be. In any case, inpugned Section 4 of the
Act, Dby its express wordi ngs, does not contenplate any such
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stage anterior to filling up of vacancies in the existing
posts. On the contrary, it provides that all appointnents
to Services and Posts in an establishment which are to be
filled in by direct recruitnent shall be regulated in the
manner laid down therein. Meaning thereby, 50% of the
appoi ntnents to such avail able posts have to be done from
reserved category candi dates as per percentage provided for
each of such classes. That necessarily neans that 50% of
the existing vacancies in the available posts in the
Services have to be filled in from reserved category
candi dates only. This mandate of Section 4, therefore, gets
directly hit by the scheme of the conplete Code for such
direct recruitnent to the Judicial Services in the district
cadre or subordinate cadre, as envisaged by Articles 233 and
234 of the Constitution of India.

W nmay take an exanple to highlight this position.
Supposing . there  are 10 vacancies of District Judges at a
given point of time in the State, which are available to be
filled in by direct recruitnent keeping in viewthe ratio of
such direct recruitment ~pernissible under the relevant
rul es. Once these 10 vacancies of District Judges are
required to be filled in by direct recruitnent on the
recomendati on of the Hi gh Court fromthe menbers of the Bar
subject to the minimumeligibility |aid down under Article
233 sub-article (2), the Hgh Court obviously has to
undertake the exercise of selection of eligible candidates
on its own. The CGovernor, in such a case, shall have only
to pass consequential orders of ‘appointnment fromthe pane
as recommended by the High Court. | f no such
recomendati ons are forthcomng, the Governor will have no
jurisdiction or power to nmke any such _appointnent as
clearly mandated by Article 233 sub-article (2). Once the
Hi gh Court undertakes such an exerci se and prepares a pane
of eligible and suitable direct-recruits fromthe Bar after
hol ding appropriate tests whether witten or oral 'as the
rel evant procedural rules may provide, it wll, in the
serial order of inter se nmerit prepare a panel of 10
candi dates and reconmend them for appoi ntment and the pane
may be sent for passing appropriate orders. If that is so,
all the 10 vacancies have to be filled in in the |light  of
the panel prepared by the Hi gh Court, keeping in view  the
nanes of candidates listed in the panel as per the rankings
nmade by the Hi gh Court in the order of their respective
nerits. Therefore, the Hi gh Court will prepare-a panel of
10 recomendees for appointnment to first 10 vacancies in the
serial order of their ranking as per nerit and suitability.
This is the Constitutional mandate of that Article. Nowif
it is visualised that the State Legislature, by an
i ndependent enactnent, as in the present case, requires the
Hgh Court to treat only the first five vacancies to be
filled in by direct recruitnment from general category in the
order of nerit and the remaining five vacancies are required
to be filled in fromreserved category of candidates only
and even if those reserved five vacancies can be filled in
by appointing reserved category of candidates as per the
order of their inter se nerit, even then the thrust of
Section 4, to that extent, will certainly cut across or
restrict the power and authority of the H gh Court to
recormend appointnents to all the ten vacancies of suitable
neritorious candidates as found by it. The result would be
that first five vacancies may go to the first five
candi dates recomended in the panel according to nmerit but
so far as the vacancy nos.6 to 10 are concerned even though
the 6th direct recruit recomrended by the Hgh Court is
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obviously nore neritorious than the candidate listed in the
panel at serial no.7, he nmay have to be bypassed if the
candidate at serial no.6 in the panel belongs to genera
category whil e candidate no.7 belongs to SC category nanely,
reserved category. The net result would be that though the
Hi gh Court, in exercise of its Constitutional obligation and
authority, recommends the 6th vacancy in the District Judge
cadre to be filled up by candidate no.6 listed in the panel

by thrust of inpugned Section 4 of the Act, the 6th vacancy
can be filled in by the Governor by appointing candidate
no.7 who is less neritorious as conpared to candidate no.6
and who is not recomended by the High Court for being
appointed in vacancy no.6. Thus, he will be bypassed by
candi date no.7 who may belong to the SC category and who may
be standing higher in so far as inter se nmerit between the
SC candidates only are concerned. Supposing at serial no.9
there is another SC candidate then vis-.-vis candidate nos.7
and 9, who both belong to SC category, this 6th vacancy,
because of the thrust of Section 4 can be filled up by
candi date no.7. The subm ssion of Shri Dw vedi that between
two SC candidates or candidates belonging to the sane
reserved category it wll be open to the H gh Court to
recommend appoi ntnent” of nore neritorious reserved category
candi date as conpared to the candi date of the same category
who is less neritorious and this exercise would satisfy the
requirenent of Article 233 sub-article (2) only gives lip
service to that Article. The reason'is obvious. The High
Courts power and in fact Constitutional obligation to
reconmend neritorious candidates found suitable by it for
filling up of all vacant posts will obviously get truncated
and restricted and the H gh Court though not recommending
candidate No.7 as suitable candidate for filling up vacancy
no.6, will be hel pless by not being pernitted appoi nt ment of
candidate no.6 who belongs to general category to occupy
that post and will have willy-nilly to suffer against its
own decision regarding appointnment of candidate no.7 who
bel ongs to SC category for filling up vacancy no.6 and this
exercise wll be thrust upon the H gh Court wi thout '/ being
consulted in this connection by the State Legislature by
enacti ng t he i mpugned Section 4 of the Act. Thi s
appoi nt nent obviously will be null and void and viol ative of
Article 233 (2). This type of bypassing the H gh Court wll
clearly be an act of interference wth independence of
judiciary which is the hallnmark and bedrock  of t he
Constitutional schene. Section 4, therefore, has got-to be
held not to be operative on the forbidden field occupi ed by
Articles 233 and 234 of the Constitution of India. This is
obviously a type of reservation which is thrust upon the
H gh Court by Section 4. It cannot be treated to be
referable to a stage anterior to the process of recruitnent

and appointnent. |In fact, as seen above, Section4 itself
deals with the reservation for direct recruitnment on
avai |l abl e posts. Therefore, in the field of recruitnment
itself Section 4 seeks to have its independent sway. Bot h

Article 233 and Article 234 also deal with the very sane
guestion of recruitment and appoi ntnent to District
Judi ci ary. It is this very field wholly reserved for
operation of Articles 233 and 234 that is encroached upon by
Section 4, by its express |anguage, if nade applicable to
judicial appointnments. As seen earlier, consultation wth
the Hi gh Court is a sine qua non in connection with direct
recruitnment of judicial officers at grass-root level i.e.
Munsi ffs and Magi strates and whose recruitnment is governed
by the rules framed under Article 234 being the 1955 Rul es.
Simlarly, recruitment at district level judiciary is
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governed by 1951 Rules framed under Article 233 read wth
Article 309 of the Constitution of India. However, direct
recruitnment as District Judges has to be solely based on
appropriate recomendations of suitable candidates by the
H gh Court. In fact Rule 3 thereof, provides that the
strength of the Service and the nunber and character of the
posts shall be as specified in the schedule to these rul es,

and once we turn to the Schedule to the 1951 Rules, we find
listed five cadres of superior judiciary at the district

level and the total posts sanctioned being 26. Qovi ousl y,
this rule has a direct nexus with Article 309 read wth
Article 233. But beyond that when the question of filling

up of vacancies in the cadres of higher District Judiciary
on the already sanctioned posts crops up, the fieldis fully
occupied by Article 233 sub-articles (1) and (2) and there
is no other power with any other Constitutional authority to
ef fect such recruitnent-on avail able vacancies. It is not
possible ‘to visualise that, while providing for direct
recruitnment to District Judiciary as per Article 233
sub-article (2),  even though the mnimum eligibility
qualification laid down under the said provision is that the
candi date should have been practising for not less than
seven years as an -advocate or a pleader, any further
eligibility as belonging to a reserved category is envisaged
for a given post. /Consequently, it is not possible to agree
with the contention of |earned counsel Shri. Dwivedi for the
appel | ant- State that question of recruitment to the cadre of
District Judges by directing the Hi gh Court to reconmrend
el i gi bl e candi dates for appoi nt ment keeping in view only 50%
of the available vacancies to be filled “in by genera
category and by treating the remaining 50% of the vacancies
as reserved would be a stage anterior to the 'stage of
recruitnment or appointnment to such avail abl e vacanci es on
the already sanctioned posts in the cadre of District
Judi ci ary. At this stage we may also refer to the decision
of a Constitution Bench of this Court in B.S.Yadavs case
(supra) wherein Chandrachud, CJ had an occasion to interpret
Article 235 read with Article 309 proviso. The question
whi ch arose for consideration in that case was whether the
rule of seniority of existing nenbers of Superior Judicia
Services as franed by the CGovernor in exercise of his powers
under Article 309 proviso could validly operate to regulate
the seniority of such already recruited and appointed
judicial officers in Subordinate Judiciary. 1In order to
avoid the operation of the said rule which was having a
direct nexus with conditions of service of already appointed
judicial officers, a contention was raised that under
Article 235 even this subject matter was part and parcel of
the control of Subordinate Judiciary vesting in the /H gh
Court under that article. While negativing this contention
the Constitution Bench, speaking through Chandrachud, CJ,
placed reliance on the second part of Article 235 and
observed as under : The power of control vested in  the
Hi gh Court by Art.235 is expressly made subject to the |aw
which the State Legislature may pass for regulating the
recruitnment and service conditions of judicial officers of
the State. The franmers of the Constitution did not regard
the power of the State Legislature to pass laws regulating
the recruitment and conditions of service of judicia
officers as an infringement of the independence of the
judiciary. The nmere powers to pass such a law is not
violative of the control vested in the H gh Court over the
State judiciary.

Placing strong reliance on the aforesaid observations
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it was contended by |earned seni or counsel for the
appel lant-State that it has been authoritatively ruled by
the Constitution Bench of this Court that the franers of the
Constitution did not regard the power of the State
Legislature to pass laws regulating the recruitment and
condi tions of service of judicial officers as an
i nfringement of the independence of the judiciary. Now it
nust be kept in view that these observations are nade in the
[ight of second part of Article 235 which expressly saves
laws regulating the conditions of service of al ready
recruited judicial officers and who are functioning under
the control of the Hi gh Court under Article 235. Once the
very same Article permts the linmted field for operation of
| aw- makers or rul e-makers under Article 309 for regulating
the conditions of services of such already appoi nt ed
judicial officers by way of enacting any appropriate
statutory provision either by exercise of rule naking power
of the CGovernor under Article 309 proviso or by appropriate
| egi slation wunder the said Article, it cannot be said that
these observations have | aid down even inpliedly, that while
recruiting judicial officers either at grass-root |eve
under Article 234 or at district |evel under Article 233 any
| egislation can be enacted by the Legislature or that the
CGovernor by independent exercise of his rule making power
can nmake such a provision. This question of controlling
recruitnment and appointnment at the entry point either at
grass-root level i.e. level no.1 or at the apex |evel being
level no.3 in the pyramid of District Judiciary never arose
for consideration of the Constitution bench and hence the
aforesaid observations  cannot be considered to be the
decision rendered by the Court on this nmoot point. It is
al so easy to visualise that while considering the scope of
play of Article 309 vis-.-vis second part of Article 235
which carves out a permssiblefieldby the very sane
Article for law to be made for regul ating other perm ssible
conditions of service the term recruitment has been

enpl oyed al nbst by way of nere reference to the | anguage of
Article 309 and nothing nore. If it is held that even
impliedly the aforesaid decision of the Constitution’ Bench
has taken the view that the appropriate authority, i.e. the
Governor, in exercise of his delegated |egislative powers
under the Proviso to Article 309 or any State Legislature in
exercise of its paranmount power under Article 309 first
part, can control the recruitnent of judicial officers  at
district level or at the level of Subordinate Judiciary
bypassi ng the Hi gh Court, then such an inplied thrust of the
said observations must be held to be totally obiter and
uncal l ed for. Consequently, the aforesaid decision in
B. S. Yadavs case (supra) nust be confined to the facts of

that case laying dow the limted ratio that for deciding
the rule of seniority of already appointed judicial officers
in District Judiciary or Subordinate Judiciary, appropriate
law or rules can be franed under Article 309 by the
concerned authority as permssible under second part - of
Article 235. That is the only ratio of that decision and it
cannot travel any further. However, leaving aside that
guestion, it can easily be visualised that the aforesaid
observati ons in the Constitution Bench  judgnent in
B. S. Yadavs case (supra) may, in general sense, refer to the
concept of recruitnent as laid down by proviso under

Article 309 in view of the settled legal position that, in
exercise of their powers wunder the said Article, the
concer ned authorities can form cadres of service in
Subordi nate Judiciary and can al so create sanctioned posts
in these cadres. The said exercise of creation of posts nay
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al so get covered by the concept of recruitnent. It is

only in this broad sense that the termrecruitnment can be

said to have been nentioned by the Constitution Bench in the
aforesaid observations but they can certainly not go any
further nor can be treated to have ruled anything contrary
to the express schenme of Articles 233 and 234. This is the
additional reason why the aforesaid general observations
have to be confined to the |limted scope and anbit of
Article 309, as indicated therein. For all these reasons,
therefore, the decision in B.S. Yadavs case (supra) cannot

be of any real assistance to |earned counsel for the
appel | ant - St at e. W may now briefly deal with the nmain
contentions canvassed by |earned senior counsel for the
appel l ant-State in support of their appeals. W shall first
deal with the contentions canvassed by Dr.Dhavan for the
appel | ant - St at e. The interpretation sought to be put on
Article 309 by Dr.Dhavan, as we have already seen earlier

is not  capable  of having w der coverage so as to engulf
recruitnment to judicial offices on district cadre as well as

on those below the district cadre. The Constitutiona
scheme exanined and seen earlier  contra-indicates this
cont enti on. So far as Dr.Dhavans subm ssion that second

part of Article 235, despite the full control of District
Judiciary being vested in the Hi gh Court permts enactnent
of suitable provisions under Article 309 al so, cannot be of
any real assistance. As we have already seen above, the
second part of Article 235 deals with the topic of other
conditions of service including theright of appeal which
m ght be guaranteed to judicial officers by  appropriate
| egislation enacted by the authorities acting under Article
309 but that is an operation-on the limted field permtted
by the second part of Article 235 at second | evel " of the
pyram d of Subordinate Judiciary and not hi ng nor e.
Dr. Dhavan was right when he contended that on the schenme of
Articles 233 to 235 it is not as if other legislationis a
total taboo. However, the said subm ssion ignores the fact
that it is thelimted field earmarked by second /part of
Article 235 regarding permssible regulation of conditions
of service that is reserved for operation of Article 309
through its appropriate authorities. ~But, save and except

this limted aspect which is permtted, the rest of the
control totally vests in the H gh Court under Article 235
first part. VWhat is permitted by Article 235 cannot be

considered as a blanket power entrusted to the Legislature
or to the Governor under Article 309 by the Constitutiona
makers dehors the conplete net of Constitutional” schemne
controlling recruitnent and appoi ntnent . to District
Judiciary and the Subordinate Judiciary under Articles. 233
and 234 of the Constitution of India. These twin Articles
conspi cuously do not envisage even the linmted independent
field for operation of Article 309 as is permtted by
Article 235 second part. That shows the clear intention of
the Constitutional nakers that so far as question of
recruitment and appointnment to avail able vacancies in the
cadre of District Judges and Judges of the Subordinate
Judiciary is concerned, neither the Legislature nor the
Governor, dehors any consultation with the H gh Court, can
have any independent say. W nmay now deal with the supposed
anomalies that may result if the interpretati on canvassed by
the respondent Hi gh Court is accepted. Dr.Dhavan contended
that, if power of the State Legislature to enact appropriate
provisions for appointnment of nmenbers of Subor di nat e
Judiciary is excluded by Article 234, and to that extent
Article 309 is also to be out of picture, then various
anomal ous situations may arise. He firstly, subnmitted that
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judicial service as defined by Article 236(b) wll get
truncated in its operation. It is not possible to agree
with this contention for the sinple reason that the
definition of judicial service only earmarks the Menbers
of that Service. How their appointment is to be nade has to
be gathered fromArticles 233 and 234. |[If they exclude any
statutory interference by the State Legislature such
interference woul d remain excluded by the sweep of these two
Articles thensel ves. The second anonaly pointed out by
Dr.Dhavan is that power to |legislate nmust be given ful
effect wunless there is express exclusion. Even this cannot
be said to be an anomaly for the sinple reason that Article
309 itself is subject to the opening part of the clause and
has to give way if other Articles of the Constitution cover
the field. The conplete Code projected by Articles 233 and
234 would itself be an exclusion of the |egislative power
and equally the CGovernors independent power under Article
309 qua that field. ~Even that apart, Article 245 dealing
with the legislative powers of Parliament and the State
Legi slatures in-terns nakes the said provisions subject to
ot her provisions of the Constitution. Therefore, on the
same analogy by which Article 309 cannot independently
operate qua the exclusive field carved out by Articles 233
and 234, the legislative powers of Parlianent as well as the
State Legislature would al so get excluded.  The next anonaly
pointed out by Dr.Dhavan was that under the Constitution
the scheme of separation of powers is devised to separate
the Executive fromthe Judiciary and that this scheme does
not extend to oust the legislative power. If it 1is held
that Article 234 ousts the legislative power for making
suitable enactnent on the topic covered by it, then to that
extent, it is contended, an anomal ous situation would arise
not contenplated by the Constitutional ~ schene. It is
difficult to appreciate this contention. As per Article 50
of the Constitution of India, judicial functioning has to be
treated to be separate fromthat of the executive and to
fructify the said Constitutional schene, Article 309 is nmde
subject to other relevant Articles of the Constitution
including Articles 233 and 234. Thus Articles 233 and 234
have their full sway not being inhibited by any  outside
i ndependent interference to be made by the Governor under
proviso to Article 309 or by the State Legislature in -that
connecti on. Dr. Dhavan next contended that on the _express
| anguage of Article 233, only the rul e nmaking power of the
Covernor is fettered but not the |egislative power of the
St at e. Thi s submission is ms-conceived as the |egislative
power is co-termnus with the Governors rul e making power.
For regulating the conditions of Service of | Menbers of
public service as found in Article 309, as the proviso to
Article 309 itself shows, what the |legislature can enact in
connection wth the topic nentioned therein can be done by
the Governor in exercise of his rule making power @as a
stop-gap arrangenent till the very sane field is covered by
the statutory enactnent. Thus the earmarked field is the
sanme, nanely, conditions of Service of enployees of State
Public Service. Enployees of a Public Service are a genus
of which Menbers of Judicial Service are a species. So far
as the appointment to Judicial Service is concerned, the
said topic is carved out fromthe general sweep of Article
309 on account of the words in its opening part, read wth
Articles 233 and 234. The Governors rule nmaking power in
this connection is separately dealt with under Article 234
and it is the procedure laid down therein which will govern
the said rule making power of the Governor and cannot draw
any sustenance independently fromArticle 309 which gets
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excluded in its own terms so far as Menbers of Judicia

Service are concerned. Alimted play available to the
Legislature to deal with unexcepted and open categories of
conditions of Service of judicial officers as found in
Second Part of Article 235, therefore, cannot be read
backwards to govern even by inplication the method of
appoi ntnent of Menbers of Subordinate Judiciary even at the
grass-root level. For that purpose, Article 234 is the only
repository of the power available to the concer ned
Constitutional authority which has to follow the ganut of
the procedure laid down therein. Dr.Dhavan tried to sal vage
the situation by submtting that if this viewis taken, the
greatest anomaly that would arise is that there would be
total ouster of legislative interference as per Article 234.
There will be definite perm ssi bl e i nterference of
| egislative power on topics nmentioned in second part of
Article 235. Wiile so far as appointnents of District
Judges ~under Article 233 are concerned, there is no express
ouster | of legislative interference at all. He, therefore,
submitted that a totally anomal ous situation would energe,
as at the grass-root level i.e.~ lowest rung of regulating
the recruitment and appoi ntnment of Judiciary, there will be
total exclusion of legislative interference while at the
apex level i.e. at the district level there will be no
ouster of legislativeinterference. Even this argunment of
despair cannot be countenanced for the sinple reason that on
the topic of appointnent of direct recruits to the District
Judiciary at the district court'level or even at the
grass-root level of  Mnsiffs and Gvil Judges-j uni or
division or senior division, asthe case may be, both under
Article 234 as well as under Article 233 interference by the
State Legislature is totally excluded. ~ If appointnents at
the grass-root Ilevel in Subordinate Judiciary is taken as
base level no.1 in the pyram d of “Subordi nate Judiciary, as
indicated earlier, then the express language of Article 234
| ays down a conpl ete procedure which cannot be tinkered with
by any outside agency |like the legislature. For regulating
the service conditions of already appointed judicia

officers which will be treated as level no.2, to the extent
to which the conditions of service can be regulated by |aw
as laid down by second part of Articles 235 a linmited field
is kept open for legislative play. It is only because of
the permssible field indicated by the very same Article
that the Governor wunder Article 309 or even the State
Legislature can be permitted to operate ~in that field.
Wile at the apex level of the pyramd of Subordinate
Judiciary, which is level no.3, for recruiting District
Judges a conplete Code is furnished by Article 233 excl uding
outside interference, as indicated earlier. Thus neither at
the base level i.e. at the grass-root |evel of controlling
entry point to Subordinate Judiciary nor at the entry point
at the apex level of the pyramid for appointing District
Judges any State Legislatures interference is contenplated

or countenanced. On the contrary, it is contra-indicated by
necessary inplication. Thus, neither at the first |evel nor
at the third level, both dealing with entry points to
Subordi nate Judiciary, the State Legislature has any say and
at the second level it has alimted say to the extent
permtted by the very same Article 235 second part and which
does not pertain to recruitnent or appointnments at all

Thus, it cannot nean that because of this limted
i ndependent play at the joint is available to t he
authorities functioning under Article 309 at the second
level to frame rules or legislation for perm ssively
regulating the conditions of service of the menbers of the
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judiciary who have already entered the Judicial Service at
the grass-root Ilevel, or even at the district Ilevel, any
anonmal ous situation energes. Dr.Dhavan then invited our
attention to the observations of a nine-Judge Constitution
Bench judgment of this Court in Indra Sawhney & O's. case
(supra), para 694 at page 662, para 738 at page 689 and para
788 at page 720, for submitting that Article 16 sub-article
(4) enables the State authorities to direct reservation in
Services under the State. This Constitutional power, once
exerci sed, cannot be sought to be circOBunscribed or
curtailed by non-compliance with the procedure of Article
234 or for that matter Article 233. This argunment of his
cannot be countenanced. It is obvious that for utilising
t he enabl i ng power under Article 16(4), the State
Legi sl ature cannot enter the forbidden field and conflict
with substantive provisions of Article 233 or first part of
Article 235. Meaning thereby, neither can it |ay down new
criterion of eligibility contrary to sub-article (2) of
Article 233 for appointnent to the District Judiciary nor
can it ‘affect the control of the High Court in connection
with District Judiciary as vested in the H gh Court under
first part of Article 235. |If at all any reservation policy
under Article 16(4) is to be pursued, it has to be exercised
in consonance wth the scheme of Articles 233 and 234 and
not dehors it. Dr.Dhavan fairly conceded that neither in
the Rules of 1951 regardi ng appointrments to district cadre
as per Article 233 nor under the Rules of 1955 for
appoi ntnents in the cadre of Subordinate Judiciary as laid
down by Article 234, there s any provision for 50%
reservation of posts. As already noted earlier, Article
16(4) is an enabling provision and it enabl es the conpetent
authority which is entrusted with the task of recruitnent
and appointnent to any service including the ‘Judicia
Service to exercise this enabling power and provide for
appropriate reservation. In_fact there is no  dispute
between the parties in these proceedings that wth the
consent of the High Court of Patna, 14%r reservation for SC
and 10% reservation for STs is already accepted as
perm ssible reservation for direct recruitnent at the
grass-root level and Rule 20 of the Rules of 1955 “clearly
points to such reservation, percentage of which has already
been agreed to between the Hi gh Court on the one hand  and
the Governnent on the other. That would be perfectly a
perm ssible exercise under Article 16(4) read with Article
234, But beyond that unless the rules are properly anended
by followi ng the procedure of Articles 233 and 234 read with
Article 309 after consulting the Hi gh Court, the Governor on
his own cannot provide for any nore reservation, Nor . can
by a legislative Act, an independent provision under Article
16(4) totally bypassing the H gh Court be resorted to. As
already seen earlier, Article 16(4) has to be read wth
Article 335 and naintenance of efficiency of administration
in the making of appointments to Services and posts woul d be
a sine qua non before considering the claimfor reservation
of SC and STs which would al so include the OBCs as | aid down
by a Constitution Bench judgnent of this Court in Indra
Sawhneys case (supra), (2000) 1 SCC 168 = JT 1999 (9) SC
557. If Article 16(4) has to be read with Article 335 as
already ruled by the Constitution Bench judgnent of this
Court, the sanme authority which can have the pul se and ful
control of administration pertaining to concerned services
having sufficient expertise can avail of the aforesaid
Article 16(4) Kkeeping in viewthe mandate of Article 335.
In case of Subordinate Judicial Services conprising of
district courts and courts subordinate thereto, the ful
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control vests in the Hi gh Court under Article 235 which can
control the pronotions and postings of such nenbers of the
Judi ci ary. It is the Hgh Court which wll have ful

know edge and expertise for deciding the question of
adequacy of representation by way of reservation in Judicia
Servi ce. Therefore, it is the H gh Court only which can
give green signal regarding the extent of such reservations
at entry points as candidates entering on reserved posts in
Judicial Service of the District Judiciary both at the apex
level and at the grass-root |evel have to act wunder its
control . In the absence of such a green signal by the High
Court there would be no occasion to invoke Article 16(4)
read with Article 335. W fail to appreciate how the State
Legi sl ature by enacting Section 4 of the Act, can decide for
itself that 50% reservation is required to be nade in
appoi nt nent s to District and Subor di nat e Judi ci ary
consistent wth the maintenance of efficiency of judicia
adm ni stration which i's under full control of the H gh Court
as per Article 235. As it cannot of its own be alive to
this vital aspect |acking requisite know edge and experti se,
any schene of reservation framed by the |egislature under
Article 16(4) dehors Article 335 so far as judicia

appoi ntnents are concerned, nust necessarily fall through
The authority giving green signal as per Article 16(4) read
with Article 335/'canbe only the Hgh Court. It wll be

totally out of picture so far as enactnent of such straight
jacket reservation provisions dehors the H gh Courts

consul tation goes. In this viewof the matter, the broad
subm ssion of Dr.Dhavan that reservation in fulfillment of
right to equality of opportunity under Article 16(1) read
with Article 16(4) can be resorted to without reference to
the H gh Court and therefore, the inpugned Act cannot be
found fault wth, cannot be accepted. Reliance placed by
Dr. Dhavan to the decision of this Court in Durgacharan M sra
VS. State of Orissa & Ors., (1987) 4 SCC 646, wherein at
para 15 a two Judge Bench observed that Rul es under Article
234 are framed by the Governor, in exercise of his rule
maki ng power under Article 309, cannot be of any assistance
to him Even if the rules contenplated by Article 234 are
franmed by the Governor under Article 309 proviso, that power
is clearly fettered and regulated by Article 234 as well as
Article 233 wherein consultation of the High Court in - one
case and total clearance by the Hgh Court by way of
recomendati on of the appointees in the other case, cannot
be given a go by. Turning to the contenti.ons canvassed by
Shri  Dwivedi in support of the companion appeal, it may be
stated that he adopted the argunents of Dr.Dhavan but he
further contended that under Article 234, the rule rmaking
power of the Governor is hedged in by consultation with the
H gh Court and the Public Service Conmission. So far as the
Public Service Conmission is concerned, as per Article 320
sub-article (4), it 1is not required to be consulted in
respect of the manner in which any provision referred to in
clause (4) of Article 16 may be made or as respects the
manner in which effect may be given to the provisions  of
Article 335. Shri  Dwi vedi, therefore, subnmitted that
consultation with the Public Service Conmi ssion cannot be in
connection wth Article 16(4) and if that is so, by
necessary inplication, consultation wth the H gh Court
under Article 234 can also be treated to be standing at par
and consequently the decision on any policy of reservation
as per Article 16(4) need not get covered by any
consultation with the Hgh Court. It is difficult to
appreciate this contention. The Public Service Comm ssion
is merely an exam ning body whi ch exam nes the candi dates
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for seeking appointnents to the advertised posts. It has,
therefore, nothing to do with the policy decision of |aying
down of reservation in appointnents to the posts. That
policy has to be resorted to under Article 16(4) by the
authority calling upon the Public Service Commission to
proceed with the procedure of selection of sui tabl e
candidates for filling up advertised posts subject to the
conditions laid down in the advertisenment. That type of
consultation naturally would not stand at par wth the
consultation with the High Court as laid down by Article 234
of the Constitution. As seen earlier, consultation with the
High Court as envisaged by Article 234 is for fructifying
the Constitutional nandate of preserving the independence of
Judiciary, which is its basic structure. The Public Service

Conmi ssion has no such Constitutional inperative to be
fulfilled. The scope of exam ning bodys consultation can

never be equated with that of consultation wth the
appoi nting body  whose agent is the former. It is also

pertinent / to  note that the essence of consultation is the
conmuni cati-on of a genuine invitation to give advice and a
genui ne consideration of that advice which in turn depends
on sufficient information and tine being given to the party
concerned to enable it to tender useful advice. It is
difficult to appreciate how the Governor while consulting
the Public Service Comm ssion before pronul gating the Rul es
of Recruitnment under Article 234 has to solicit simlar type
of advice as he would solicit fromthe H gh Court on due

consul tati on. The advice which “in the process of
consul tation can ‘be tendered by the Publ'i c Service
Comm ssion wll ~confine itself to the Constitutiona

requirenents of Article 320. They are entirely different
from the nature of consultation and advice to be 'solicited
from the Hgh GCourt which is having full control over
Subordi nate Judiciary under Article 235 0of the Constitution
and is directly concerned with the drafting of efficient
judicial appointments so that appropriate material will Dbe
available to it through the process of selection both at the
grass-root level and at the apex level of the District
Judi ci ary. Consul tation, keeping in viewthe role of the
H gh Court under Article 234 read with Article 235, stands
on an entirely different footing as conpared to the
consultation with the Public Service Commi ssion which has to
discharge its functions of entirely different type as
envisaged by Article 320 of the Constitution. Nat ur ally,
therefore, consultation wth the H gh Court will have a
direct linkage with the policy decision as to how many posts
should be advertised, what are the felt needs of District
Judi ci ary and whet her there can be any reservation which can
be permtted to be engrafted in the Rules framed by the
CGovernor consistent with the maintenance of efficiency of
judicial admnistration in the State. It is also pertinent
to note that there is no express fetter regardi ng
consultation with the High Court excluding Article 16(4) as
we find in Article 320 (4) in connection with the Public
Service Comm ssions consultation. This very departure and

absence of such exclusion of the Hi gh Courts consultation

indicate the intention of the Constitutional nakers that
policy decision as per Article 16(4) has to be taken by the
CGovernor in consultation with the Hi gh Court while framng
appropriate rul es governing the recruitment and appoi ntments
to the Judicial Service both at the apex |level and at the
grass-r oot | evel . Submi ssion of Shri Dwi vedi t hat
| egi sl ati ve power stands independently and dehors Articles
235 and 234 cannot be countenanced for the detailed reasons
given by wus while rejecting the contentions of Dr.Dhavan
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Shri  Dwivedis effort to draw sustenance for his argunent
from the observations of the | earned Judges of t he

Constitution Bench in Indra Sawhneys case (supra) nanely,

Justice Pandians observations at para 243, Justice Sawant

at para 555 and Justice Kuldip Singh in para 383, also
cannot be of any avail to him The question of reservation
of posts in a cadre cannot be equated with the question of
creation of posts in a cadre. After the posts in a cadre
are created how many thereof can be filled in from genera
category and how many fromreserved category candi dates,
will remain a policy decision which has to be undertaken
under Article 16(4) read with Article 335 and only by the
conpetent authority namely, the H gh Court in dialogue with
the Governor so far as Judicial Service is concerned, as we
have seen wearlier. The observations of |earned Judges in
the aforesaid Indra Sawhneys case (supra) therefore,

regardi ng the scope and ambit of Article 16(4) in general in
connection wth  those services wherein such reservation
woul d 'be effected by the conpetent authorities thenselves
wi thout  ‘consultation wth -other agencies |ike the Hgh
Court, cannot- be of any avail to Shri Dwivedi for culling
out the competence of the authority concerned to inmpose such
reservation in connection with Judicial Services wthout
consulting the Hgh GCourt. Reliance placed by |earned
counsel for the appellant-State on various rules framed by
Covernors of other States in consultation with Hgh Courts
like the Uttar Pradesh Governor al so cannot be of any avai

as those rules are framed by the Governors in . consultation
with the H gh Courts after following the procedure of
Articles 234 or for that matter Article 233. Decisions of
this Court relied on by Shri Dw vedi for showing that the
Covernor can create cadres and al so can | ay down provisions
for regulating the conditions of Service as provided under
Article 235 second part also are besides the point. The
effort made by |earned counsel for the appellant-State to
show that Judicial Service also represents a part of State
Service and it is the State within the nmeaning of Article

12 anmenable to wit jurisdiction under Article 226 'so far as
the administrative decisions taken by the courts are
concerned also cannot solve the problemwhichis posed for
our consideration. The High Court may be an authority

within the neaning of Article 12, its —admnistrative
decisions my be subject to its wit jurisdiction on
judicial side but that does not nean that for recruiting
judicial officers for manning Judicial Services, the say of
the High Court can be totally bypassed by enacti ng
provisions like the inpugned Act by the State Legislature
which, while enacting this statute, was not  expected to
consult any one else including the H gh Court. O course,
Shri  Dwivedi was right when he contended that in /Gvi

Appeal No.9072 of 1996 there was no occasion for the Hgh
Court to treat the policy reflected by the stand of the Hi gh
Court regarding giving preference in appointments to SC and
ST candidates if they are of equal nerit wth genera
category candidates as the only reasonable one. It is true
that this exercise was not required to be undertaken by the
H gh Court which was concerned with the short question as to
whet her the inpugned Act, especially Section 4 thereof, can
be permitted to operate of its own so far as the recruitnment
to District Judiciary was concerned. To that extent, the
aforesaid reasoning of the Hgh Court in the inpugned
j udgrment cannot be sustai ned as bei ng redundant and uncal | ed
for. We may now briefly refer to the witten subm ssions on
behal f of the appellant-State subnitted by Shri Dwi vedi on
20th January, 2000. As we have already discussed earlier
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it is not possible for us to agree with the contention that
reservation of posts does not truncate the Hi gh Courts

power of rmeking appointnments on avail able vacancies. In
cases where reservations are nade after consultation wth
the Hi gh Court, the situation stands entirely on a different
footing as the High Court itself agrees with the rul e making
authority under Article 234 or for that matter under Article
233 to recomend reserved category candi dates on earnarked
vacancies in the already created posts in a cadre. But the
guestion is as to whether bypassing the H gh Court such an
exerci se can be undertaken by the State Legislature or by
the Governor under Article 309. As seen earlier, such an
exercise is not countenanced by the rel evant Constitutiona

schene. It is also not possible to agree wth the
contention that in the absence of express exclusion of any
aw nade by the Legislature, the |egislative power renmains
untouched by Articles 233 and 234. On the contrary, as seen
earlier, because of the opening words of Article 309 as well

as Article 245 what is provided by Articles 233 and 234 is a
conpl ete ' Code, which cannot be touched independently of the
Hi gh Courts consultation either by the Legislature or by

t he rule making authority. Rel i ance placed on t he
observations in paras 16 & 17 in the case of MMQ@pta &
Os. etc. vs. State of Janmu & Kashmir & Os., (supra) to
the effect that appointing authority is the Governor also
cannot advance the case of Shri Dwivedi for the sinmple
reason that under the schene of Articles 234 and 233 once
ef fective consultation is made with the Hi gh Court and rul es
are franed as per Article 234 and sel ections are nade as per
these rules or when the H gh Court reconmends appointnents
under Article 233, the selection process is over, only the
m nisterial work of issuing actual appointment orders nmay be
carried out by the Governor. But that would not,  in any
case, interfere with the independence of Judiciary and the
power of the H gh Court. The Governor, acting as per
Article 234 while framng rules in consultation wth the
High Court and the Public Service Conm ssion and al'so while
acting on the recomendati on of the Hi gh Court under Article
233, only performs the wultimte act of issuing ‘actua

appoi ntnent orders to the sel ectees but these sel ectees have
undergone the process of filtering by the H gh Court as per
Article 233(2) or in cases governed by Article 234, as  per
the procedure laid down in the rules framed under that
Article, after consultation with the Hi gh Court. 1t is not
as if the Council of Mnisters or the ~Legislature has
anything independently to say to the Governor in this
connection bypassing the Hi gh Court. Reference to the case
in Samsher Singh etc. vs. State of Punjab & Anr. etc.,
AIR 1974 SC 2192, about Cabinets responsibility to

Legislature is totally besides the point while considering
the noot question wth which we are concerned:. It is
difficult to appreciate on the schene of Articles 233 to 235
the contention of Shri Dwi vedi that recruitnent procedure
could be laid down either by the Legislative enactnent - or
rul es under Article 309 without having consultation with the
H gh Court. Further contention of Shri Dw vedi t hat
Parliamentary system of governance is also a basic feature
of the Constitution also cannot advance his case for the
simple reason that Article 235 itself read with Article 309
furnishes restraints on the legislative power so far as
topics of recruitment and appointnent to District Judiciary
and Subordinate Judiciary are concerned bei ng covered by the
conpl ete code of Articles 233 and 235, as seen earlier. The
di chotony sought to be suggested between the process of
selection for recruitment to advertised posts on the one
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hand and reservation of posts in a cadre on the other by
Shri  Dwivedi is not a real one. As already seen earlier

recruitment and appointnments have to be done to already
created posts in the cadre and once the procedure of
creation of posts is over, the further question as to how
these posts are to be filled in and fromwhich source or
category of candidates, will entirely depend upon the rules
franed by the Governor in consultation with the Hi gh Court,
so far as Article 234 is concerned and wll wholly be
subject to the reconmendations of the Hi gh Court under
Article 233. The submi ssion of Shri Dwivedi that cadre
formation is in the exclusive domain of the government and
forns part of constitution of State Judicial Service, cannot
have any inpact on the npot question as to how created posts
in a given cadre can be filled in and fromwhi ch category of

candi dat es. That remmins essentially in the domain of
recruitment and appoi ntnent to already existing, created and
sanctioned posts in- a given cadre. Rel i ance placed on

Articles /37, 38 and 46 read with Article 16(4) cannot have
any impact- on the decisionof the question posed for our
consi der ati on. Reliance ~placed by Shri Dwivedi on the
decisions of this Court in I'ndra Sawhneys case (supra),
Dr.Preeti Srivastava & Anr. etc. vs. State of MP.
Os.etc., (1999) 7 SCC 120 and in Durgacharan M sra vs.
State of Oissa /& Os. (supra) also cannot be of any
effective help for resolving the question with which we are
concer ned. The general schene of reservation and to what
extent it can be applied to a given service directly under
the control of the State without any reference to Judicia
Service, as discussed in the first two cases, can be of no
avai | to Shri Dwi vedi . So far as the case of
Sm . A Lakshmi kutty (supra) is concerned, the relevant
observations in the concerned paragraphs do not support the
submi ssi ons put forward by Shri Dwi vedi for t he
appel | ant - St at e. Even if Judicial Service is also a State
Public Service and hence a Service under the State as laid
down therein so as to attract Articles 12 and 226/ of the
Constitution, the question which remains for consideration
is as to whether the schene of recruitment and -appoi ntnent
to the Subordinate Judiciary as laid down by the
Constitution itself can be encroached upon, whittled down or
cut across by any enactnment or rule dehors the -said
Constitutional schene. Sm . A. Lakshm kuttys j udgrent
(supra) had not to consider that question. Even though
judicial officer in the Judicial Service of the State would
be an officer wunder the State and according to which
principle, to alimted extent, the conditions of service of
said judicial officer can be laid down by the State or. the
Governor under Article 309 independently of the H gh  Court
as per the second part of Article 235, so far as Articles
233 and 234 are concerned as already seen earlier, they
stand entirely on a different footing and do not countenance
any independent encroachment on the field covered by the
said provisions bypassing the H gh Court. There cannot  be
any dispute that |aying down of pay-scales as one of the
conditions of Service under the second part of Article 235
is not within the expression of control which is vested in
the Hgh Court as laid down in Snt.Lakshm kuttys case
(supra). But it is difficult to appreciate how reservation
can be treated on par with laying down of pay scales.
Maki ng avail abl e pay-scales to the nenbers of the Judicia
Service will have a direct inpact on the State exchequer and
Consol idated Fund of State in case of District Judiciary but
that does not nean that the recruitnent to such judicia
posts also can be controlled by the State, dehors the
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requirenents of Articles 233 and 234. The next witten
subm ssion of Shri Dwi vedi placing reliance on a judgnent of
this Court in the Bel sund Sugar Co. Ltd. vs. The State of
Bihar & Ors.etc., JT 1999 (5) SC 422, that reservations are
a special topic and, therefore, the general expression of
appoi ntnents would not enbrace, the sanme cannot be
accepted for the sinple reason that once posts are created
and sanctioned in a cadre, to the extent to which any
i ndependent order or direction under Article 309 or Article
16(4) encroaches wupon the field of recruitnent and
appointnent to such posts, specially carved out by the
Constitutional nmakers for operation by the Governor in
consultation with the Hgh Court or with the concurrence or
recormendati on of the High Court, as the case may be, the
said encroachnent would remain totally wultra vires and
cannot be saved by provisions of reservation envisaged by
Article 16(4). Rel i ance placed by Shri Dwmvedi on a
decision of this Court in Chandra Mhans case (supra) to
show that there is no conplete separation of powers has to
be appreciated in the light of the observations nade therein
in connection with the nature of —permissible field for
operation of state authorities under Article 235(2). These
observations have nothing to do with the conplete separation
of powers between the Judiciary and the Executive so far as
initial recruitnent at entry points in Subordinate Judiciary
up to district |level is concerned. Even'if rules under
Article 234 can be said to have been framed by the Governor
of the concerned State, on a conjoint reading of Articles
234 and 309 the fact remains that these rules, in order to
be effective, have to satisfy the Constitutional requirenent
of the procedure |aid down therein for their promulgation
The alternative contention that whenthe State sends a
proposal to the Hi gh Court for introducing reservations, the
H gh Court is bound to carry out the mandate of Articles
15(4), 16(4), 38 and 46 of the Constitution, and should
respond with such duty-consci ousness, cannot be of any avai
on the facts of the present case as we are not concerned
with such a situation. The rules framed under Articles 233
and 234 by the Bihar Governnment in consultation with the
Hi gh Court are not on the anvil of scrutiny. ~The only short
guestion with which we are concerned is whether in the
absence of appropriate provision being made in these rules,
the State Legislature can intervene on its own bypassing the
H gh Court and lay down a rule of thunb by way of fixed
guota of reservation in all the posts in ~the ~Subordinate
Judi ci ary. The Mandal Comm ssion Report has nothing to do
with the question wth which we are concerned. Even if
adequate representations of reserved category of candi dates
for appointnent to Judiciary may be a | audabl e object, it
has to be kept in view that whatever is right has to be done
in a right nmanner or not at all. Even in the present case
24% reservation for SC and ST candi dates at grass-root |eve
in Judiciary has already been agreed to by the H gh Court
and the appointnents are accordi ngly bei ng nade since years.
The only question is whether by Section 4 of the inpugned
Act that percentage of reservation can be increased to 50%

by bringing other reserved categories like the Oher
Backward C asses, conpletely bypassing the H gh Court and
without there being any need to consult it. Such a

| egi slative Act cannot be countenanced on the touchstone of
rel evant Articles of the Constitution. This question cannot
be answered in the light of the supposed Constitutiona
phi | osophy wunderlying the schene of reservation for weaker
sections of the community in general terms. It is nowtine
for us to refer to the judgnents of this Court and other




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 40 of 95

High Courts on which reliance was placed by | earned counse
for the contesting parties in support of their respective
cases. A three-Judge Bench of this Court in the case of
M M Quptas case (supra), speaking through Shri R S.Pathak

J (as he then was), while considering the question of
i ndependence of judiciary, has clearly ruled that any scheme
of appointnment to judicial posts by the executive at the
State and the Central level, without consulting the High
Court, would clearly affect the independence of judiciary.
Pertinent observations in this connection are found in paras
33 and 34. The relevant portions thereof read as under

. I ndependence of the judiciary is one of the basic
tenets and a fundanental requirenent of our Constitution
Various Articles in our Constitution contain the relevant
provi si ons for safeguarding the i ndependence of t he
Judi ci ary. Article 50 of the Constitution which [ays down
that the State shall take steps to separate the judiciary
from the executive in the public services of the State
postul ates separation of the judiciary fromthe executive.

Unfortunately, for sonme tinme past there appears to be
an unhappy trend of interference in the matter of judicia
appoi ntnents by the executive both at the State and the
Central level..Article 235 of the Constitution vests the
control of judicial admnistration conpletely in the Hgh
Court excepting in the matter of initial appointnent and
posting of District Judges and the dismssal, renoval or
term nation of services of these officers. Even in these
matters the requirenment of the Constitution is . that the
Governor nust act in consultation with the H gh Court. | f
in the matter of appointnment, the High Court is sought to be
ignored and the executive authority chooses to nake the
appoi nt nent , i ndependence of the judiciary wi |l be
af f ect ed.

In the light of the aforesaid settled | egal position
therefore, there cannot be any escape fromthe  concl usion
that if the process of appointment to Subordinate Judiciary
at district level or grass-root level is tried to be
ci rcunscri bed or truncated by any direction as to
reservation of available vacancies for a given category of
candidates it would certainly inpinge upon the power of the
H gh Court in suggesting appointnment of suitable candidates
to fill up the posts of judicial officers with a view to
fructify the goal of furnishing effective nechanism of
judicial admnistration and naking the Judiciary fully
vibrant, effective and result-oriented. Such an independent
Judiciary is the heart of the Constitutional schene, as

al ready discussed earlier. 1In the case of Al India Judges
Association & Os. (supra), the special features of
Judi cial Services have been clearly earnmarked in the |ight

of Articles 233, 234, 236 and 309. A three-Judge Bench  of
this Court, speaking through Sawant, J., while disposing of
the Review Petitions by the Union of India and Oficers of
the States, has nmade the followi ng apposite observations in
paras 4 & 5 :

The judicial service is not service in the sense of
enpl oynent . The judges are not enployees. As nenbers of
the judiciary, they exercise the sovereign judicial power of
the State. They are holders of public offices in the same
way as the nmenbers of the council of ministers and the
menbers of the legislature. Wen it is said that in a
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denocracy such as ours, the executive, the legislature and
the judiciary constitute the three pillars of the State,
what is intended to be conveyed is that the three essentia
functions of the State are entrusted to the three organs of
the State and each one of themin turn represents the
authority of the State. However, those who exercise the
State-power are the mnmnisters, the legislators and the
judges, and not the menbers of their staff who inplenent or
assist in inplenenting their decisions. The council of
mnisters or the political executive is different from the
secretarial staff or the administrative executive which
carries out the decisions of the political executive.

Simlarly, the | egi slators are di fferent from the
| egislative staff. So also the Judges from the judicia
staff. The parity is between the political executive, the
| egislators and the Judges and not between the Judges and
adm ni strative executive. This distinction between the

Judges ~and the nmenbers of the other services has to be
constantly Kkept in mnd for yet another inportant reason

Judi ci al ' independence cannot be secured by naking nere
sol enn procl amations aboutit. 1t has to be secured both in
substance and in practice. 1t is trite to say that those
who are in want cannot be free. Self-reliance is the
foundation of independence. The society has a stake in

ensuring the independence of the judiciary, and no price is
too heavy to secure it. To keep the judges in want of the
essential accoutrenments and thus to inpede them in the
proper discharge of their duties isto inmpair and whittle
away justice itself. (para 4)

It is high tinme that all concerned appreciated that
there cannot be any |ink between the service conditions of
the judges and those of the nenbers of the other services.
It is true that under Art.309 of the Constitution, the
recruitnment and conditions of service of the nenbers of the
subordinate judiciary are to be regul ated by the Acts of the
appropriate legislature and pending such |egislation, the
President and the Governor or their nominees, as the case
may be, are empowered to make rules regulating their

recruitnent and the conditions of service. It is also true
that after the Council of States nmmkes the necessary
declaration wunder Art.312, it is the Parliament which is
enmpowered to create an All India Judicial Service which will

include posts not inferior to the post of District Judge as
defined under Art.236. However, this does not nmean that
while determning the service conditions of the menbers of
the Judiciary, a distinction should not be nade between them
and the nenbers of the other Services or that the service
conditions of the nmenbers of all the Services should be the

sane. As it is, even anmong the other Services, a
distinction is drawn in the matter of their 'service
condi tions. The |inkage between the service conditions of

the judiciary and that of the adm nistrative executive was
an historical accident. The erstwhile rulers constituted,
only one service. Viz., the Indian Civil Service for
recruiting candidates for the Judicial as well as the
Administrative Service and it is fromanong the successfu

candidates in the exami nation held for such recruitnent,
that sone were sent to the admnistrative side while others
to the judicial side. |Initially, there was also no clear
demarcati on between the judicial and executive services and
the sanme officers used to performjudicial and executive
functions. Since the then governnment had failed to make the
di stinction between the two services right fromthe stage of
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service conditions could not be avoided. Wth t he

i nauguration of the Constitution and the separation of the
State power distributed anbng the three branches, the
continuation of the |inkage has become anachronistic and is
i nconsistent with the constitutional provisions. The parity
in status is no |longer between the Judiciary and the
adm ni strative executive but between the judiciary and the
political executive. Under the Constitution, the judiciary
is above the administrative executive and any attenpt to
place it on par with the adm nistrative executive has to be
di scour aged. The failure to grasp this sinple truth is
responsible for the contention that the service conditions
of the judiciary nust be conparable to those of the
admi ni strative executive and any anelioration in the service
conditions of the former rnust necessarily lead to the
conparable inmprovenment in the service conditions of the
latter. (para 5)

In our view, the aforesaid decision of the three Judge
Bench on the relevant scheme of the Constitution
especially, Articles 234 “to 236 and 309 remains well
sustai ned and cl early indicates how Judicial Service, though
being a part of the general Service of the State, stands of
its own and cannot countenance any encroachnent on it as it
is based on the principle of independence of Judiciary from
the executive and/or |legislative save and except to the
l[imted extent permtted by second part of Article 235 of
the Consti tution. O herwise the basi c feature of
i ndependence of Judiciary will get eroded. The  subni ssion
of Shri Dwivedi in this connection that, even Tribunals have
got trappings of judicial power and decide |is between the
parties also is besides the point while considering the
guestion as to how appointnents to the [ower Judiciary in
the strict sense of the termis to be effected. Once on
this aspect the Constitutional schenme is clear, it has got
to be givenits full effect. W may now refer to Judgnents
of some of the Hi gh Courts to which our attention was
invited by learned senior counsel Shri Thakur for the
respondent High Court. In the case of K N Chandra Sekhara &
Os. vs. State of Mysore & Os., AR 1963 MWsore 292 (V 50
C 68), a Division Bench of the H gh Court of Msore was
concer ned with the question whet her contrary to the
statutory rules framed by the Governor under Article 234
read with Article 309 of the Constitution of India, |aying
down the criteria for recruitnent to the cadre off Minsiffs
in Judicial Service of the State, the Public Service
Conmission of its own can fix different criteria of passing
marks for candi dates belonging to SC and ST as conpared to
hi gher passing marks for general category of candidates.
Answering this question in the negative, Somath lyer, J.,
speaking for the Division Bench observed that : Article
234 excepts out of the operation of Art.309, appointnents to
Judi cial Service and constitutes the Governor in a sense_ a
select legislative organ for enactnent of rules for that
pur pose.

The aforesaid observations will, of course, have to be
read down in the light of the Constitution Bench decision of
this Court in B.S. Yadavs case (supra). The next Judgnent
placed for our consideration by Shri Thakur is another
Di vision Bench judgment in MI.Nadaf vs. The State of
Mysore & Anr., AIR 1967 Mysore 77 (V 54 C 21). In that case
another Division Bench of the Mysore Hi gh Court, speaking




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 43 of 95

through K S. Hegde, J. (as he then was), had to consider the
guestion whether once rules are franmed under Article 234
read with Article 309 of the Constitution of India for
governing the recruitnment of Minsiffs any other independent
rule pertaining to general conditions of Service and | aying
down a different eligibility criterion for a candidate to be

consi dered for such recruitment coul d be countenanced. In
that case, the general rules framed under Article 309
applicable to all State Services permitted clubbing of

temporary Service of candidates under the Governnent or
holding a post under |local authority with the Service on
regul ar basis for deciding about the requisite experience of
the concerned candidate for such posts. Though the Genera
Rul es provided to the aforesaid effect, the rules franed
under Articles 234 and 309 did not do so. Question was
whet her the General Rules could cut across the rules franed
under Article 234, the former not having been nade in
consul tation with the H gh Court. Negativing the contention
that these General Rules which were framed under Article 309
wi thout  reference to the Hgh Court could operate in
connection__w'th appointnent of judicial officers at
grass-root |evel as governed by the rules under Article 234,
Hegde, J., made rel evant observations in this connection at
pages 78 and 79 in paras 9 and 10 of the Report as under
Article 309 of the Constitution enpowers the Governor to
nake rules regulating the recruitnent and the conditions of
services of persons appointed to the Cvil Services of the
St ate. But that Article, as its opening words thenselves
indicate, is subject to the other provisions of the
Constitution. Article 234 is one such provision.  The power
of the Governor to nake rules under Article 309 of the
Constitution is not only subject to the other provisions of
the Constitution, but it is also subject to any Act of the
appropriate Legislature. But the rules to be made by him
under Article 234 are not subject to any Act that may be
enacted by the appropriate Legislature. But they can be
made only after consultation with the State Public/  Service
Conmission and the Hi gh Court.  The consultation'with the

H gh Court is not sonething nominal.. It is the very essence
of the nmatter. It nust be borne in mind that our
Constitution visualises the separation of the judiciary from
the executive. It is no doubt true that the judicia

service is also one of the States services. But it has got
its own individualistic character. Unlike the other

services of the State, the judicial service is expected to
be independent of the executive. Oten tines, it has to
pronounce on the correctness or the legality of the action
taken by the other services of the State. There are
occasions when it is required to pronounce on the legality
of an action taken by the Governnent or even the Governor
Such being the case, it would not be proper to consider the
judicial branch as being just one of the branches 'of the
St ate. It is for that reason, the Constitution ' nakers
thought it proper to make separate provisions for the
appoi ntnent of judicial Oficers.

..Qur view that appointments to judicial services of
the State other than that of the District Judges should be
made only in accordance with the rules nmade by the Governor
under Article 234 of the Constitution after consultation
with the State Public Service Conm ssion and the Hi gh Court
exercising jurisdiction in relation to such State and not
under rules framed by him under Article 309 of the
Constitution is al so supported by the decision of the Mdras
H gh Court in N. Devasahayamv. State of Madras, AR 1958
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Mad 53 and that of the Rajasthan High Court in Rajvi Anar
Singh v. State of Rajasthan, AR 1956 Raj 104.

In our view, the aforesaid decision of the Mysore High
Court is well sustained in the light of the Constitutiona
scheme as culled out by a series of decisions of this Court
to which we have made reference earlier

A Division Bench of the Orissa Hi gh Court in the case
of Manoj Kumar Panda vs. State of Orissa & Os., 1982
Lab.1.C. 1826, speaking through R N.Msra, CJ. (as he then
was) had to consider an identical question which is posed
for our consideration in the present proceedings. The
Oissa Judicial Service Rules franed under Article 234 read
with Article 309 provided a schene of reservation for SC and
ST candidates. The said schenme was tried to be cut across
by the Oissa Legislature by enacting the Orissa Act 38 of
1975. Question was - whether such a legislative exercise
dehors'| Article 234 and in exercise of powers under Articles
245 and ' 246 was permssible. Even though parties had
settled their dispute, the Hi gh Court exanm ned this vita
guestion of great public inportance which nmay ex-facie be
treated to be a obiter decision but which, in our view, is
fully sustained by the Constitutional scheme exam ned by us
in the present case in the Iight of decided cases of this
Court. It was observed, in this connection, by Msra, (J,
in para 5 of the Report as under : ~The Oissa Rules of
1964 are specially made for recruitment to judicial service.
And since in some Articles of the Constitution rules have
been made subject to legislation while in other Articles
like Art.234, the rules have not been made  subject to
legislation, a distinction nmust be mmintai ned between the
two sets of rules. Wiere the Constitution specifically
vests power in the Governor to nake rules and does not make
his rules subject to |egislation, it nust follow that the
Constitution has intended those rules to be final ' on the
subj ect specified.

Thus, in view of the specific provision in Art.234
authorising the GCovernor to nake rules for the purpose of
appoi ntnent and in the instant case such rules having been
made Vi z. Oissa Rules of 1961, it nust follow that ~the
power given to the State Legislature under Arts. 234, 245,
and 246 (3) of the Constitution would be subject” to the
provisions of Art.234, in view of a non -obstante clause
appearing at the beginning of Art.245(1). And in the result
Oissa Act 38 of 1975 is not to apply to judicial service
covered by Art.234 of the Constitution so far as| appoi ntnent
i s concer ned.

A simlar viewis also taken by the Allahabad High
Court in the case of Farzand vs. Mdhan Singh & Ors., AR
1968 All. 67 (V55 C18). 1In para 31 of the Report at page
74 it was observed as under : The intention behind taking
out the provisions relating to subordinate courts from Part
XIV of the Constitution and putting themin Part VI, seens
to be to nmake the consultation with the High Court in the
matter of framing of the rules, really effective and thus to
secure the independence of the subordinate Judiciary from
executive (See AIR 1966 SC 1987 (Para 14)). Under the
proviso to Art.309 the Governor is conmpetent to frane rules
relating to recruitment as well as condition of service.
The rules made by the Governor operate only until a
provision in that behalf 1is made by an Act of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 45 of 95

Legi sl ature. The legislature while nmaking an Act under
Art.309 is not required even by Art.234, to consult any one.
The provision for consultation with the Hgh Court would
become nugatory as soon as the legislature acted to enact.
To avoid this and to keep the rules governing recruitnent to
the judicial service outside the purview of the State
| egislature, Article 234 was taken out of Part XV which
includes Article 309. Article 309 is subject to the other

provisions of the Constitution, which nmeans and i ncludes

Article 234. Article 234, on the other hand, is not subject
to any other provision of the Constitution. The rules, made
under Art. 234, will hence not be subject to any Act of
| egi sl ature made under Art.309. Then again, if the Governor
alone was to franme the rules for recruitnment to the judicia

service, there was no point in naking this invidious
di stincti on between the rules for the judicial and the other
servi ces. This distinction becane necessary because the
rules for the Judicial Service were to be framed in
consultation wth the H gh Court. Al these aspects of the
nmatter lead to the inevitable view that Article 234 requires
consul tation with the H gh Court only in the matter of the
maki ng of the rul es.

It is nowtine for us to take stock of the situation
In the light of the Constitutional -scheme guaranteeing
i ndependence of Judiciary and separation of powers between
the executive and the judiciary, the Constitutional rmakers
have taken care to see by enacting rel evant provisions for
the recruitnment of eligible persons to discharge judicia
functions fromgrass-root [evel of the Judiciary up to the
apex level of the District Judiciary, that rules nade by the
CGovernor in consultation wth the High Court in case of
recruitment at grass-root |evel and the recomendation of
the H gh Court for appointnments at the apex level of the
District Judiciary wunder Article 233, remain the sole
repository of power to effect such recruitnments and
appoi nt nent s. It is easy to visualise that if suitable and
conpetent candi dates are not recruited at both these levels,
the out turn of the judicial product would not be of that
high 1evel which is expected of judicial officers so as to
nmeet the expectations of suffering humanity representing
class of litigants who cone for redressal of their |egal
gri evances at the hands of conpetent, inpartial and
objective Judiciary. The Presiding Oficer of the Court if
not being fully equipped with [egal grounding nay - not be
able to deliver goods which the litigating public expects
himto deliver. Thus, to ensure the recruitnent of the best
avai l abl e talent both at grass-root |evel as well as at apex
level of District Judiciary, Articles 233 and 234 have
permitted full interaction between the H gh Court which is
the expert body controlling the District Judiciary and the
Governor who is the appointing authority and who ' al npst
carries out the mnisterial function of appoi nting
recommended candi dates both by the Public Service Conmi ssion
and the High Court at the grass-root |level and also has to
appoint only those candi dates who are reconmended by the
H gh Court for appointnent at the apex level of District

Judi ci ary. Any i ndependent outside inroad on this exercise
by legislative enactnment by the State Legislature which
would not require consultation with an expert agency |ike

the H gh Court would necessarily fall foul on the touchstone
of the Constitutional schene envi saging insulation of
judicial appointments frominterference by outside agencies,
bypassing the H gh Court, whether being the Governor or for
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that matter Council of Mnisters advising him or the
Legi sl ature. For judicial appointnents the real and
ef fi cacious advice contenplated to be given to the Governor
while framing rules wunder Article 234 or for naking
appoi ntnents on the reconmendati ons of the High Court under
Article 233 emanates only fromthe H gh Court which forns
the bed- rock and very soul of these exercises. It is
axiomatic that the High Court, which is the real expert body
in the field in which vests the control over Subordinate
Judiciary, has a pivotal role to play in the recruitments of
judicial officers whose working has to be thereafter
controlled by it wunder Article 235 once they join the
Judicial Service after undergoing filtering process at the
relevant entry points. 'It is easy to visualise that when
control over District Judiciary under Article 235 is solely
vested in the Hi gh Court, then the H gh Court nust have a
say as to what type of material should be nade available to
it both at the grass-root level of District Judiciary as
wel |l as apex 1evel thereof so as to effectively ensure the
di spensation of justice through such agencies with ultimte
object of securing efficient admnistration of justice for
t he suf fering [itigating humani ty. Under t hese
circunstances, it is inpossible to countenance bypassing of
the Hi gh Court either at the |evel of appointment at grass-
root level or at the apex level of the District Judiciary.
The rules framed by the Governor as per Article 234 after
following due procedure and the appointnents to be made by
him under Article 233 by way of direct recruitment to the
District Judiciary solely on thebasis of the recommendati on
of the Hi gh Court clearly project a conplete and  insul ated
schenme of recruitnent to the Subordi nate Judiciary. Thi s
conpletely insulated scheme as envi saged by the founders of
the Constitution cannot be tinkered with by any outside
agency dehors the permi ssible exercise envisaged by the twin
Articles 233 and 234. It is a msnoner to suggest that any
i mposition of schene of reservationfor filling up vacancies
in already existing or created sanctioned posts in any cadre
of district judges or Subordinate Judiciary wll have
nothing to do wth the concept of recruitment and
appointnent for filling up such vacancies. ~Any schene of
reservation foisted on the H gh Court w thout consultation
with it directly results in truncating the Hgh Courts

power of playing a vital role in the recruitnent of eligible
candidates to fill up these vacancies and hence such
appoi ntnents on reserved posts would renain totally “ultra
vires the schene of the Constitution enacted for that
purpose by the founding fathers. It is also to be noted
that the concept of social justice underlying the scherme of
reservation under Article 16(4) read with Article 335 cannot
be said to be one which the High Court would necessarily

i gnore being a responsible Constitutional functionary. In
fact what is required is that the right decision should be
arrived at in the right manner. In the facts of the present

case, it is an admtted position that the High Court  of
Patna has already consented to have 1l4% reservation for  SC
candi dat es and 10% reservation for ST candidates in
recruitnment of Minsiffs and Magi strates at grass-root |eve
of Subordinate Judiciary and rules framed under Article 234
by the Governor of Bihar in consultation with the H gh Court
have permitted such reservation. Thus, it is not as if the
purpose of reservation cannot be achi eved wi thout reference
to the H gh Court. But as the saying goes you can take a
horse to the water but cannot make it drink by force
Thus what is expected of the executive and the Governor is
to have an effective dialogue with the Hi gh Court so that
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appropriate reservation schene can be adopted by way of
rules under Article 234 and even by prescribing quota of
reservations of posts for direct recruits to District
Judi ciary under Article 233 if found necessary and feasible.
That is the Constitutional schenme which is required to be
followed both by the H gh Court and by the executive
represented through the Governor. But this thrust of the
Constitutional schene cannot be given a go-bye nor can the
entire apple-cart be turned topsy-turvey by the |egislature
standing aloof in exercising its supposed independent
Legi sl ati ve power dehors the Hi gh Courts consultation

Leaving aside this question even on the express
| anguage of the inpugned Section 4 of the Act, argunent of
| earned senior counsel for the appellant- State would fal
through as the said Section does not envisage creation of
separate category of posts for reserved category of
candidates in the existing cadres of District Judges and
Subor di nat'e Judges. On the contrary, t hat Section
postul ates avail abl e vacancies in the already existing posts
in the cadres and triesto control appointnments to such
exi sting posts in the vacancies falling due from tine to
time by adopting the rule of thunb and a road-roller
provision of 50% ‘vacancies to be reserved for reserved
category candi dates, neaning thereby, the Section nandates
the Hi gh Court and that too without consulting it, that it
shall not fill up 50% of avail abl e vacancies by selected
candi dates standing in the order  of nmerit  representing
general category candidates and nmust go in search of |ess
neritorious candidates for filling up these vacancies
supposedly reserved for them Such a schene can be
envi saged only under relevant rules franed under  Articles
233 and 234 after consultation with the  H gh Court and
cannot be nade the subject matter of any legislative fiat
which the High Court is expected to carry out wlly-nilly

and dehors the Constitutional scheme regarding full and
ef fective consultation with the Hi gh Court in this
connecti on. It nust, therefore, be held that the  inpugned

Section 4, as existing on the statute book if allowed to
operate as it is for controlling recruitment to the posts of
district judges as well as to the posts in- Judiciary
subordinate thereto to the district courts, would directly
conflict with the Constitutional schene of Articles 233 and
234 constituting a conplete Code and has to be treated  as
ultra vires the said Constitutional scheme. Before parting
with the discussion on this point, we may mention-that in
the inpugned judgment of the High Court in CMC No.6756 of
1994 the |earned Judges have considered the question of
reservation of posts in Judicial Service dehors’' the
Reservation Act in paragraphs 16 to 21 of the judgnent.
Placing reliance on a decision of the Constitution bench
Judgnent of this Court in Suprene Court Advocates-on-Record
Association & Anr. vs. Union of India, AIR 1994 SC 268, it
has been observed that whenever such a question arises —and
any schene of reservation is sought to be introduced by the
CGovernor in consultation with the H gh Court, the opinion of
the H gh Court shall have prinmacy. W may nention that this
guestion strictly does not arise for our consideration in
the present proceedings for the sinple reason that legality
of rules of reservation, if any, framed by the Governor
under Article 309 read with Articles 233 and 234 introducing
a schene of reservation contrary to the consent of the High
Court has not arisen for deci si on. In the present
proceedings, we are concerned wth the short question
whet her totally bypassing the H gh Court, the State
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Legi slature can enact a statutory provision introducing a
schene of reservation in Judicial Service conprised of
District Judges cadre as well as cadre of Judges subordinate
t her et o. Hence, the aforesaid observations of the High
Court, in our view, were not called for in the present case
and we express no opinion thereon

Point no.2, therefore, will have to be answered in the
affirmati ve agai nst the appellant-State and in favour of the
respondent .

Point No.3: In the light of our answer to point no. 2,
the guestion survives  for consideration as to what
appropriate orders can  be passed in connection with the
i mpugned Section 4 of the Act. Now it nmust be kept in view
that Section 4, as enacted.in the Act, can have genera
operation and efficacy regarding other Services of the State
not formng part of Judicial Service of the State. Qua such
ot her 'services Section 4 can operate on its own and in that
connection ~consultation wth the High Court is not at al
required. However, in sofar as it tries to encroach upon
the field of the recruitment and appoi ntrment to Subordinate
Judicial Service of the State as envisaged by Articles 233
and 234 it <can certainly be read down by holding that
Section 4 of the inpugned Act shall not apply for regulating
the recruitnment and appointnents to the cadre of District
Judges as well as to the cadre of Judiciary subordinate to

the District Judges and such appointnments will be strictly
governed by the Bi har Superior Judicial Service Rules, 1951
as well as by the Bihar Judicial Service (Recruitnent)
Rul es, 1955. In other words, Section 4 will not have any
impact on these rules and will stand read down to that
extent. Once that is done, question of striking down the
said rule fromthe statute book would not survive and woul d
not be required. We, accordingly, read it down as
af or esai d. Point no.3 is answered accordingly in favour of

the respondent and agai nst the appellant-State. Poi'nt No. 4:
Now the stage is reached for ‘passing appropriate /fina
orders in the light of our answers to the aforesaid points.
The inpugned judgments of the High Court in both these
appeal s allowing the wit petitions are sustai ned subject to
the following nodifications and directions : 1. Even
t hough the inpugned Act, as framed, is held to be applicable
even to Judicial Service, Section 4 thereof in particular

laying down schene of reservation, will- not  apply for
governing the recruitnment to the cadre of District Judiciary
as well as to the cadres of Judiciary Subordinate to the

District Judges. 2. The observation of the H gh Court in
the inpugned judgenent in Civil Appeal No.9072 of 1996 to
the effect that if two candi dates, one bel onging to genera
category and another to reserved category are found to be
equally neritorious, preference can be given to reserved
category candidate is the only rational scheme envi saged by
the Constitution, being an unnecessary one will be treated
to be of no |legal effect. 3. Despite the aforesaid
observations, the stand of the respondent H gh Court that
for recomrendi ng direct recruitment of advocates as District
Judges the suggested preference to be given to reserved
category candidate of equal merit with general category
candi date has to be followed by the H gh Court as agreed to
in the present proceedings till appropriate schene of
reservation for reserved category candidates if any is
promul gated by the Governor by framing appropriate rules in
consultation with the High Court and the sane procedure will
have to be followed by the H gh Court till then. Once such
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a schene after proper dialogue with the H gh Court is
promul gated by anending the relevant rules then obviously
the H gh Court even while recommending recruitment to the
posts of District Judges from nenmbers of the Bar as per

Article 233(2) wll be bound by such a schene of
reservati on. 4. For governing direct recruitnent at
grass-r oot | evel as per the Bihar Judicial Service

(Recruitnment) Rules, 1955, 14% reservation for SC and 10%
reservation for ST candidates shall be followed by al
concerned acting under the said rules and appoi ntnents at
the grass-root |evel of Judiciary shall be nade follow ng
the said schenme of reservation until any other schene of
reservation is pronul gated by anending the rel evant rul es by
the Governor after effective consultation with the High
Court as envisaged by Article 234 read with Article 309. 5.
By an interimorder dated 16.11.1995 in the Civil Appea
arising out of SEP(C) No.16476 of 1993 it was directed as
under Havi ng heard counsel representing different
interests’ we nodify the order dated 13.5.94 whereby it was
stated that while the process of selection nmay go on but
actual appointnent orders should not be issued. If the
sel ection process is over the selectees may be appointed
subject to the result of this petition and further subject
to the seniority ‘that may be required to be adjusted if
reservation is upheld and candidates to fill in the reserved
slots are selected at' any tinme hereafter and becone entitled
to appointnents. However, question of filling up the
reserved posts wll not arise and they shall remain in
abeyance but if after this Court decides the issue on
reservation in the instant case and sel ections are made even
thereafter and appointnments are nade, they will be entitled
to their respective seniorities at the slots available as on
the date of appointnent of General Category candi dates.

In this appeal, the appoi ntnents of candi dates as per
1955 Rules to the posts of Subordinate Judges and /Minsiffs
are on the anvil of consideration. The wit petition filed
by the original wit petitioners before the H gh Court wll
stand partly allowed by holding that Section 4  of the
i mpugned Act does not apply to these recruitnents and the
schene of reservation of 14%for SCs and 10% for STs only
will apply to such recruitnment. As a result, the question
of filling up of reserved posts in this case wll renain
germane to the aforesaid extent of permissible Treservation
of 24%for SC and ST candi dates. The concerned authorities
will work out the rights of the selected candidates for
being appointed to these posts governed by the Bihar
Judicial Service (Recruitnent) Rules, 1955 accordingly,
keeping in view the directions contained in the interim
order of this Court dated 16.11.1995. 6. Both ' these
appeal s are accordingly disnissed subject to the aforesaid
nodi fications and directions. There will be no order as to
costs in both these appeals.

New Del hi, March 14, 2000 IN THE SUPREME COURT OF
INDIA CIVIL APPELLATE JURI SDI CTION CIVIL APPEAL NO. 9072 OCF
1996 State of Bihar & Anr. ....Appellant Versus Bal Mikund
Sah & Ors. ....Respondents (Wth CA No...... /2000 @ SLP (O
No. 16476/ 93)
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PATTANAI K, J.

I  have gone through the two | earned judgnents, one of
Brother Majnudar, J. and the other of Brother Sethi, J.
expressing divergent views on the question at issue, and |
entirely agree wth the conclusions arrived at by Brother
Maj mudar , J. and respectfully differ from the Vi ews
expressed by Brother Sethi,J. But in view of the inportance
of the question | would Ilike to add few paragraphs of ny
own.

The question for consideration is whether the State
Legi slature could enact a llawin exercise of their powers
under article 309 of the Constitution in relation to the
recrui tment and l'ayi ng down the conditions of service of the
of ficers /belonging to the Judicial Services of the State?
It is inthis context the further question that arises for
consi deration —is whether the provisions of the Bihar
Reservati on of Vacancies in Posts and Services (for
Schedul ed Castes, Scheduled Tribes and other Backward
Classes) Act, 1991 (hereinafter referred to as the Act)
(Bihar Act 3 of 1992) as anended by Bi har Act 11 of 1993,
providing reservation to the extent nentioned in Section 4
woul d apply to the Judicial Services of the State in view of
the definition of State in Section 2(m of the Act. The
answer to these questions depend upon an analysis of the
Constitutional Schene and how the foundi ng fathers intended
to have separate provisions for the judicial wing of the
State. In fact when the question of appoi ntrent of persons
to the post of District Judges and post subordinate thereto
were being considered and had been engrafted in the ' Draft
Constitution wunder article 209-A to 209-F, Dr. B.R
Ambedkar in his Speech in the Constituent Assenbly had
categorically stated, the object of these provisions is

two- fold: first of all, to nake provision for the
appoi ntnent of district judges and subordinate judges and
their qualifications. The second object isto place the
whole of the civil judiciary under the control of the High
Court . The only thing which has been excepted from the

general provisions contained in article 209-A, 209-B and
209-C is with regard to the magi stracy, which is dealt with
in article 209-E. The Drafting Conmittee would have  been
very happy if it was in a position to recommend to the House
that imediately on the commencenent of the Constitution,
provisions with regard to the appointment and control of the
Cvil Judiciary by the H gh Court were nade applicable to
the nmagistracy. But it has been realised, and it nust be
realised that the magistracy is intimately connected wth
the general system of adninistration. W hope that the
proposals which are now being entertained by sone of the
provinces to separate the judiciary fromthe Executive wll
be accepted by the other provinces so that the provisions of
article 209-E would be nmade applicable to the nagistrates in
the sanme way as we proposed to nake them applicable to the
civil judiciary. It has been felt that the best thing is to
| eave this matter to the CGovernor to do by public
notification as soon as the appropriate changes for the
separation of the judiciary and the executive are carried
through in any of the province. Thus it is apparent how
anxious the founding fathers of the Constitution were to
insulate the judicial wng of the State from the other
Wi ngs. VWhen Pt. H rday Nath Kunzru nmoved some anendments to
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article 209-A, as it stood in the Draft Constitution, he had
indicated that the very object of anmendments is for the
purpose that though the Governor wll appoint District
Judges in consultation with the Hi gh Court but once such
appoi ntnent is nmade by the Governor the District Judge woul d
remain under the control of the Hi gh Court. It is not
necessary to delve into the reaction of other Menbers of the
Constituent Assenbly at that point of tinme in as much as
almost all the Menbers had felt the necessity of naking
separate provisions for the judicial wing of the State as
far as practicable and to vest the entire control with the
Hi gh Court of the State. |In fact Dr. Anbedkar hinself had
indicated that there is nothing revolutionary in the
provisions of the Constitution relating to the sub-ordinate
courts of the States and in fact those provisions were there
in the Government of India Act, 1935. Wth this background
inmnd if we |look-at the Constitutional Scheme we find Part
XI'V consisting of articles 308 to 323 deal with the services
under the Union and the States whereas Chapter VI containing
articles 233 to 237 deal with the Subordinate Courts. Under
article 233, the power of appoi ntnent, posting and pronotion
of district judges in-any State has been conferred on the
CGovernor of the State in consultation with the High Court
exercising jurisdiction in relation to such State. It
obviously deals with those officers who are to be pronoted
to the rank of district judge in the superior judicia
service fromthe post of subordinate judge. -Sub-article (2)
of article 233 of the Constitution  makes provision for
appoi ntnent of a person as a di'strict judge direct on the
recommendati on of the H gh Court concerned.  Article 234 of
the Constitution provides for recruitment of persons other
than district judges to the judicial service of the State
and the sane has to be nade by the Governor in accordance
with the Rules nmade by himin that behalf after consultation
with the State Public Service Comm ssion and with the Hgh
Court exercising jurisdictionin relationto such State.
Article 235 deals with control over the subordinate courts
and there is not an iota of doubt that the control over
district courts and courts subordinate thereto vest with the
H gh Court and such control nust be one which is real and
effective and there cannot be any dilution in that respect.
It is to be borne in mnd that in the Constitutional Schene
in Chapter VI the Founding Fathers have dealt wth the
guestion of recruitment and not other conditions of service,
such as the age of superannuation, the pay, the pension and
all owances, so on and so forth. Wile Article 309 deals
with recruitnent and conditions of service of persons
serving the Union or the State, a particular category of
post forming the judicial wng has been carved out in
Chapter VI in Articles 233 to 235 so far as the question of
recruitment is concerned. Wen Article 309 itself uses the
expression subject to the provisions of this constitution
it necessarily means that if in the constitution there is
any other provision specifically dealing with the topics
mentioned in said Article 309, then Article 309 wll  be
subject to those provisions of the Constitution. 1In other
words, so far as recruitnent to the judicial services of the
State is concerned, the sane being provided for specifically
in Chapter VI under Articles 233 to 237, it 1is those
provisions of the Constitution which would override any | aw
made by the appropriate legislature in exercise of power
under Article 309 of the Constitution. The State
| egi sl ature wundoubtedly can nake |aw for regulating the
conditions of services of the officers belonging to the
judicial w ng but cannot nake |aw dealing with recruitnment
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to the judicial services since the field of recruitnent to
the judicial service is carved out in the Constitution
itself in Chapter VI under Articles 233 to 236 of the
Constitution.

It would be appropriate to notice at this stage while
in Articles 145(1), 148(5), 187(3), 229(2), 283(1) and (2),
the Constitution itself nake the provision subject to the
provisions of |aw nmade by the Parliament but Article 234 is
not subject to any legislation to be made by the appropriate
| egi slature, which indicates that so far as recruitnent to
the Judicial Service is concerned which is engrafted in
Article 234, the same is paranount and the power of
| egi slature to nake | aw under Article 309 will not extend to
nake a law in relation to recruitnent, though in relation to
other conditions of service of such judicial officers, the
appropriate |legislature can nake a law. In fact in B.S
Yadavs case 1981(1)SCR 1024, on which Dr. Dhawan,
appearing for the State of Bihar, heavily relied upon Chief
Justice ‘Chandrachud, had noticed to the effect- Wenever,
it was intended to confer on any authority the power to make
any special provisions or rules, including rules relating to
conditions of service, the Constitution has stated so in
express terns. See, for example Articles 15(4), 16(4),
77(3), 87(2), 118, 145(1), 146(1) and (2), 148(5), 166(3),
176(2), 187(3), 208, 225, 227(2) and (3) and 229(1) and (2),
234, 237 and 283(1) and (2). The observation has been nade
in the context of the question whether Article 235 confers
any power on the High Court to nake Rules relating to the
Conditions of Judicial Oficers attached to the District
Courts and the Courts subordinate thereto. The very fact
that the franmers of the Constitution inenacting Article 234
have nmde the provision, not subject to-any acts of the
appropriate legislature is the clearest indication of the
Constitution makers that so far as the recruitment to the
Judicial Service of the State is concerned, the State
Legi sl ature do not possess the necessary power to make | aw.
At the cost of repetition, it nmay be stated ‘that the
expression recruitnent and the expression ot her
conditions of service are two distinct connotations in the
service jurisprudence and the framers of the Constitution
have also born that in mnd while engrafting Articles 234
and 309 of the Constitution. It is true that Article 233
dealing with appointnent of District Judges -does not
i ndi cate conferment of power to make Rul es for appoi ntnent.
But the |language of article 233 indicates that the entire
matter of recruitnent to the post of District Judge, either
by way of direct recruitment or by pronotion is left to the
Hgh Court and it is the Governor of the State who is
required to nake such appointment in consultation with the
H gh Court. So far as direct recruitment is concerned, the
Constitution itself lays down certain criteria for making a
person eligible for being appointed/recruited as a District

Judge. The entire field of recruitnent is left to the two
Constitutional consultees and obviously, the opinion of the
High Court in such matter nust be of binding effect. For

direct recruitnent to the post of District Judges in
sub-Article (2) of Article 233, the Constitution itself has
indicated the eligibility criteria and the source of
recruitnment, |eaving the manner of final selection with the
H gh Court itself. The argument of Dr. Rajiv Dhawan, in
this context that it would be anonal ous that whereas for
subordinate judiciary, the |egislature has no power to nake
law to deal with the recruitment, whereas for District
Judges, the |legislature has such power, is devoid of
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substance inasmuch as under Article 233, both under d ause
(1) as well as dause (2) though the appointnent has to be
made by the Governor but it is the Hi gh Court, who has to
decide as to who would be appointed and this also fits in
with the wunderlying principles under Article 235 of the
Constitution. Wth reference to second part of Article 235,
Dr. Dhawan had also raised the contention that it pre-
supposes that the |egislature does possess the power to nake
law, conferring a right to appeal to an officer of the
judiciary of the State, though, control over District Courts
and Courts sub-ordinate thereto vests with the H gh Court.
But this contention does not take into account the
di stinction bet ween the t wo connot ati ons nanel y
recruitnment and conditions of service. The second part

of Article 235 protecting a right of appeal which an officer
may have under any law nmade by the | egislature or Governor
relates to regulating the conditions of service and not in
relation to recruitnment of the said officer. An ingenious
argunent had been advanced by Dr.  Dhawan to the effect that
Article 234 expressly uses the expression that the
appoi ntnent _has to be nade in accordance with the Rules to
be made by the Governor in-consultation with the State
Public Service Conm ssion and with the H gh Court, thereby
is referable to provisoto Article 309 and, therefore, the
pl enary power of the legislature under nmain Article 309 is
not whittled down in any manner. But this argunent over-
| ooks the fact that the | aw made by the | egislature under
the main part of ‘Article 309 and the I|aw nmade by the
Governor under the proviso stands on the same footing. At
this stage, it woul d be appropriate to notice the argunent
advanced by M. Dwivedi, the | earned counsel appearing for
the State of Bihar in one of these appeals to the effect
that the appropriate act of the State Legislature providing
for reservation in the services of the State is a ' stage
prior to the recruitnment or appointnent and, therefore the
power of recruitnent in Article 234 is not in any way
i nfringed. This contention would not stand a nonent
scrutiny in view of the |anguage of Section 4 of ~ the Act
itself.

4. Reservation f or direct recruitnent - Al
appoi ntnents to services and posts in an establishnent which
are to be filled by direct recruitnent shall be regulated in
the followi ng manner, nanely: -

(1) The available vacancies shall be filled up- (a)
from open nerit category .. 50% (b) fromreserved category
50%

(2) The vacancies from different categories of
reserved candi dates from anongst the 50%reserved  category
shall, subject to other provisions of this Act,  be as
foll ows: -

(a) Scheduled Castes .. 14% (b) Schedul ed Tri bes
10% (c) Extrenely Backward Class .. 12% (d) Backward C ass

8% (e) Economically Backward Wman .. 3% (f)
Economically Backward .. 3% ---------------- Total .. 50%

Provi ded t hat the State Gover nirent nay, by
notification in the official Gazette, fix di fferent
percentage for different districts in accordance with the
percentage of population of Schedul ed Cast es/ Schedul ed
Tri bes and ot her backward cl asses in such districts:
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Provi ded further that in case of pronoti on,
reservation shal | be nmade only for Schedul ed
Castes/ Schedul ed Tribes in the same proportion as provided
in this section.

(3). A reserved category candidate who is sel ected on
the basis of his nerit shall be counted against 50%
vacancies of open nerit category and not against the
reserved category vacanci es.

(4) Notwi t hstandi ng anyt hing contained to the contrary
in this Act or in any other law or rules for the tine being
in force, or in any judgnent or decree of the Court, the
provision of sub-section (3) shall apply to all such cases
in which all fornalities of selection have been conpleted
before the 1st Novenber, 1990, but the appointnent letters
have not been issued.

(5) The vacancies reserved for t he Schedul ed
Cast es/ Schedul-ed Tri bes and ot her Backward C asses shall not
be filled up by candidates not belonging to Schedul ed
Cast es/ Schedul ed Tri bes and ot her Backward Cl asses except as
otherwise provided in this Act. (6). (a) In case of
non-availability of suitable candidates fromthe Schedul ed
Castes and Schedul ed Tri bes for appoi ntment ‘and pronotion in
vacanci es reserved for them the vacancies shall continue to
be reserved for ‘three recruitment years and if suitable
candi dates are not available even'in the third year, the

vacanci es shall be exchanged between the Scheduled Castes
and Schedul ed Tri bes and the vacancies so filled by exchange
shall be treated as reserved for the candidates for that

particul ar comunity who are actual |l y appointed.

(b) I'n case of non-availability of suitable candidates
fromthe Extrenmely Backward Classes and Backward Cl asses the
vacanci es so reserved shall continue to be reserved for them
for three recruitnent years and if suitable candi dates are
not available even in the third year also, the vacancies
shall be filled by exchange between the candidates fromthe
extremely Backward and Backward C asses and the vacanci es so
filled by Exchange shall be treated as reserved for the
candidates of that particular community who are actually
appoi nt ed.

(c) In case of non-availability of suitable candi dates
for the wvacancies reserved for the economcally backward
worren the vacancies shall be filled first by the candi dates
from the Schedul ed Castes, then by the candi dates from the
Schedul ed Tribes, then by the candidates from extrenely
backward class and then by the candidates from backward
cl ass. The vacancies so filled in the transaction shall be
treated as reserved for the candidates of that particul ar
conmunity who are actually appoi nted.

(d) If in any recruitnent year, the nunber of
candi dates of Schedul ed Castes/ Schedul ed Tribes, extrenely
Backward and Backward Cl asses are less than the nunber of
vacancies reserved for them even after exchange fornmula the
remai ni ng backlog vacancies may be filled by gener a
candi dates after deserving them but the vacancies so
deserved shall be carried forward for three recruitment
years. (e) If the required nunber of candi dates of
Schedul ed Castes, Schedul ed Tribes and Extrenely Backward
and Backward Cl asses are not available for filling up the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 55 of 95

reserved vacanci es, fresh adverti sement may be made only for
the candi dates bel onging to the nenbers of Schedul ed Castes,
Schedul ed Tribes and Extrenely Backward and Backwar d
Classes, as the case may be, to fill the backlog vacancies
only.

The plain and granmmatical meaning of the words used in
Section 4 quoted above unequivocally indicates, that it is a
law relating to recruitnent/appoi ntment and as such once, it
is held that the power of recruitment in respect of Judicia
Services is provided for in Article 234, the State
Legislature in the garb of making law in consonance wth
Article 16(4) cannot encroach upon Article 234. In course
of hearing an el aborate argunent had been advanced that
reservation is intended to fulfil the Right of Equality
under Article 16(1) read with 16(4) and the question whet her
there has bheen adequate representation of a particular
backward ‘class of citizens has been |eft to the satisfaction
of the State Government in Article 16(4) and, therefore, the
State Legislature cannot be-denuded of its right to rmake
such lawto fulfil the aforesaid Constitutional nandate. W
really fail to understand as to why the |legislature would
feel that the Governor, when frames rules in consultation
with the High Court and the Public Service Comm ssion under
Article 234  will not take into consi deration t he
constitutional nandate under Article 16(1) or Article 16(4).
In fact in the casein hand in-the Bihar Judicial Service
Recrui tment Rul es, 1955, reservations have been provided for
Schedul ed Caste and Schedul ed Tri be candidates and the Ful
Court of Patna H gh Court have al so adopted the percentage
of reservation for these candi dates as per the notification
of the State Government. So far as the Superior Judicia
Service is concerned, it is of course true that there has
been no provision for reservation. ~But such provision could
al ways be made by the Governor in consultation with 'the Hi gh
Court, also bearing in mnd the nandate of Article 335,
namel y Mai ntenance of Efficiency of Administration. It is
i ndeed pai nf ul to noti ce, sone - tines [ aw -~ makers
unnecessarily feel that the Hgh Court or the Judges
constituting the H gh Court are totally oblivious to the
Constitutional nmandate underlying Article 16 and nore
particularly, Article 16(4). It is also not appropriate to
think that the High Court will not take into consideration
the provisions of Article 16(1) and 16(4) while considering
the case of recruitment to the judicial services of the
St ate. The Judiciary is one of the three linbs of the
Constitution and those who are entrusted with the affairs of
adm nistration of justice nmust be presunmed to have greater
expertise in understanding the Constitutional requirenents.
In this view of the natter the contention of M. Dwi vedi
appearing for the State of Bihar is unfounded.

In the aforesaid prem ses, in ny considered opinion
the provisions of Bihar Reservation of Vacancies in Posts
and Services (for Schedul ed Castes, Scheduled Tribes and
ot her Backward C asses) Act, 1991 has no application to the
recruitnment of judicial officers in the State of Bihar

BANERJEE, J.
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I have had the privilege of going through the
judgrments of Brother Mjnudar and Brother Sethi expressing
however, two different and divergent views in regard to the
issues raised in the Appeals before us. | have also the
privil ege of going through the judgment of Br ot her
Pattanai k, recording his concurrence with Brother Maj nudar
and differing fromthe views expressed by Brother Sethi. |
also record ny concurrence with the views expressed by
Brother Majnudar but | wish to add a few Ilines wthout
dilating on to the points delved into both by Brother
Maj mudar and Brot her Pattanai k in expression of ny opinion
in the matter in issue.

The Bihar Reservation of Vacancies in Posts and
Services (for Schedul ed Castes, Schedul ed Tribed and O her
Backward C asses)  Act, 1991 as anended by Bi har Act 11 of
1993, .in particular ~ Section 4 thereof is the issue in
controversy. The ~exact | anguage of Section 4 has already
been noticed by both Brother Mj nudar and Brother Pattanaik
in their - judgnents and as such to avoid the length of the
j udgrment  agai n. | retrainnyself fromquoting the sane
excepting, recording however, that Section 4 of the Act of
1991 covers the fil'ed of reservation for direct recruitnent
to the extent of '50%fromthe open nerit category and 50%
fromthe reserved category and the effort on the part of the
State legislature to include the judiciary within the anbit
of Section 4 stands negated by the High Court and hence the
Appeal before this Court. The core question that needs to
be answered is whether Judicial Service conmes wthin the
ambit of Acticle 309 so as to clothe the State | egislature
with the power of legislation and it is in this context that
heading of Acticle 309 |ends sone assistance in the matter

whi ch reads; "Recruitment and conditions of Service of
persons serving the Union or a State" Article 309 thus, is
restrictive to recruitnent and conditions of service of
per sons. In any event the founding fathers  of out

Constitution with due care and caution introduced this
Article subject however, to the other provisions in the
Constitution. The opening words of the Article is” to be
noticed since any rule in ternms of the rule making power as
conferred by the proviso to the Article if contravenes  any
of the provision of the Constitutioin, the rule cannot but
be ascribed to be viod the reason being express words used
by the nmakers of Constitution subject to the provisions and
by reason of existence of a specific provision in regard
t her et o. It is an authorisation for the legislature to
legislate relating to recruitment and conditions of service
provided there is existing no specific provision in regard

t hereto. Needl ess to record here that Article 309 /falls
under Part XIV of the Constitution under the | ead "Services
under the Union and States" and relying theron Dr. Dhawan

appearing in support of the Appeal contended that since
judiciary is an organ of the State question of taking it out
of the ambit of Article 309 would not arise. The
constitutional scheme however, runs in direct conflict with
the submission of Dr. Dhawan. Articles 233 to 237 falls
under Chapter VI of Constitutioin wth a heading -
"Subordinate Court’ . The headings of Articles 233, 233A,
234, 235 in this context are of some effect and consequence
and as such, the sanme are noted hereinbel ow

"233. Appointrment of District Judges".
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"233A Val idation of appointment of and judgnents
etc., delivered by, certain District Judges.

"234. Recruitnment of persons other than District
Judges to the Judicial Service".

"235. Control over subordinate courts".

Be it noted that whereas Chapter V of the Constitution
deals with the Hgh Court in the State, Chapter VI as
noti ced above deals with Subordinate Courts; the scheme of
the Constitution thus, is categorical enough to depict the
judiciary as a specific class by itself being an i ndependent
third wing of denocratic polity. The appoi ntnent of
di strict judges though conferred in ternms of Articles 233 of
the Constitution on to the Governor of the State but the
"Consul tation with the H gh Court exercising jurisdiction in
relation 'to -such a State" has been inserted in order to
obvi at e any controversy as to the efficiency of the officers
who are to be promoted to the rank of district judge in the
Hi gher Judicial Service fromthe post of subordi nate Judge.
The incorporation of sub-Article 2 as regards a direct
recruit district judge on the basis of the recomendations
of the H gh Court for appointnment has as a matter of fact
cenented the controversy, in the event however, there being
any, as regards the nethod of consultation in nmatter of
appoi ntnent of district judges. The further incorporation
of Articles 234 and 235 and on a plain reading thereof would
| eave no manner of doubt as to the separate categorization
of judicial officers exclusive to thenselves —and their
appoi nt nent i ndependently of Articles 309.

The inclusion of Chapter Vi in the Constitution as a
matter of fact records a distinct intention of the framers
of the Constitution as regards the supr emacy and
separateness of the judiciary fromthe |egislature/and the
executive. If Article 309 is subject to be a genera
provision, Articles 233 to 235 ought to be treated as
speci fic provisions for appointment of judicial officers and
by reason therefor, the specific field of legislation thus
st ands conpl et ed and obviously the franers of the
Constitution having provided Articles 233 to 235, introduced
in Article 309, the words "subject to the provisions of this
Constitution". As a matter of fact the submission in
support of the Appeal does not stand to further scrutiny by
reason of the fact that in the event of there ~being any
contra intention of the framers, the same would have found
an expression in Article 234 itself. The appointnent of
district judges, in ny view, without any hesitation /'rests
with two constitutional functionaries nanely, the . -CGovernor
and the High Court and thus withdrawi ng the same from the
purvi ew of the general power as conferred under Article 309.

On the wake of the aforesaid, judicial service thus,
cannot be ternmed to be covered under Article 309 as regards
the appointnment thereto though however, other conditions of
service specifically left open and thus the authorisation to
| egislate wunder Article 309 is available in regard to
condi tions of service and other incidentals thereto
subsequent to the appointnent. It nmay also be noted that
CGeneral Legislative powers of thee Parlianent as well as the
State Legislature under Article 245 is expressly nmade
subject to other provisions of the Constitution which would
obvi ously include Articles 233 to 235.
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The other aspect of the matter is in regard to Article
16 (4) which M. Dw vedi appearing in support of the Appeal
in Appeal No.9072/96 contended that reservation is outside
the purview of Chapter VI and since Article 16 (4) can be
termed to be a basic feature of t he Constitution
appointnents in the posts of district judges ought also to
be governed thereunder and not de hors the sane. Thi s
aspect of the mtter however, has been dealt with
el aborately by both my |earned Brother Mjnmudar and Brot her
Pattanaik and as such | do not wish to record any further
reasons therefore but adopt the sane and hereby record ny
concurrence therewith. In that view of the matter I would
di smiss both Appeals wthout however, any orderr as to
costs.

ORDER
Leave granted.

The Civil Appeals stand dismssed as per the mpjority
vi ew subj ect to the nodification and directions contained in
thee main judgnent.

There will be no order as to costs.

SETHI, J. (For hinmself & Khare,J.)

W have minutely perused the well ~prepared, lucid and
know edgeabl e judgment of Brother Mjnrudar, J. but find it
difficult to agree with himon nmain issues involved in the
case, which undoubtedly are of far reaching consequences on
the future of the Indian polity. As the interpretation of
the various provisions of the Constitution in relation to
the independence of judiciary and the sovereign rights of
the legislature to make laws with respect to the Judicia
Service is likely to affect the constitutional _schene
adopted in a Parlianmentary denocracy, W have opted to wite
a separate judgnent.

Leave granted in SLP 16476 of 1993.

Concededly India is a Parlianentary denocracy having
an elaborate witten Constitution adopted by the people of
the country for their governance. The Constitution-declares
to secure to all citizens of the country, justice, 'social
economic and political; liberty of thought, expression,
belief, faith and worship and equality of status -and
opportunity. The Parlianmentary form of denocracy introduced
inthis country is referable to the Wst-m nister experience
of Great Britain. All the basic principles of Parlianentary
system practised and followed in United Ki ngdom were adopted
by the founders of the Constitution in our country. The
constitutional schene generally envisages separation of
powers which is not synonynous to the "checks and bal ances”
as prevalent in the United States Constitutional system In
i mpl enentation of the schenme, with respect to separation of
powers anongst the main wings of the State, there is
overl apping sonetimes, even wthout encroachnment as the
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Constitution is found to contain interactive provisions.
The constitutional schene nmakes the Executive responsible to
the Legislature. The paranount consideration and domi nant
goal of the Constituent Assenbly has been to bring popular
peopl e into the Governnent and meke the CGover nirent
answerable to the representatives of the people. The Indian
Parlianmentary system adopted and practised for over half a
century has, by and large, kept pace wth the changing
ci rcunst ances by enbodyi ng i nnovati ons and practices to neet
the requirements of the changing role of the Parlianent.
Various provisions nade in the Constitution reflect the
desire of the nation to have a practicabl e
soci o-political -economc systemto neet the aspirations of
the common nan. The systemis intended to deliver the goods
and services to the satisfaction of the conmon nmasses. The
constitutional franmework envisaging Parlianentary system of
governance ensures the establishnent of a sovereign

soci alist, secular, denocratic Republic in the country. It
guarantees fundanental rights and nandates the Directive
Principles “of the State policy. Besides providing a quas

federal systemin the country and envi sagi ng the scheme for
distribution of |egislative powers between the State and the
Centre, it enphasizes the establishment of the rule of |aw
The form of GCovernment envisaged under a Parlianentary
system of denocracy is a representative denbcracy in which
the people of the country are entitled to exercise their
sovereignty through the |egislature which is to be elected
on the basis of adult franchise and to which the Executive,

nanmely, the Council  of Mnisters is responsible. The
| egi slature has been acknowl edged to be a nerve centre of
the State activities. It is through Parlianment that el ected

representatives of the people ventil ate peoples grievances.
The Constitution devises the ways and nmeans in its . various
parts by whi ch each of the three branches of the Governnent,

nanely, |legislative, executive and judiciary can function
wi thout interference of the other by invading others
assi gned sphere. The doctrineof separation of powers

though not strictly accepted yet provides for independent
judiciary in the States. This Court in Chandra Mohan vs.
State of Utar Pradesh & Os. [AIR 1966 SC 1987] held:
"The Indian Constitution, though it does not accept the
strict doctrine of separation of powers, provides for an
i ndependent judiciary in the States: it constitutes a High
Court for each State, prescri bes t he i nstitutiona

conditions of service of the Judges thereof, confers
extensive jurisdiction on it to issue wits to keep al

tribunals, including in appropriate cases the GCovernnents,
within bounds and gives to it the power of superintendence
over all courts and tribunals in the territory over which it
has jurisdiction. But the nakers of the Constitution also
realised that it is the Subordinate Judiciary in India who

are brought nost closely into contact with the people, and
it is no less inportant, perhaps indeed even nore inportant,
that their independence shoul d be placed beyond question in
the case of the superior Judges. Presumably to secure the

i ndependence of the judiciary from the executive, the
Constitution introduced a group of articles in Ch.VI of Part
VI under the headi ng "Subordinate Courts". But at the tine
the Constitution was nade, in nost of the States the
magi stracy was under the direct control of the executive.
Indeed it is commobn know edge that in pre-independence India
there was a strong agitation was based upon the assunption
that wunless they were separated, the independence of the
judiciary at the lower levels would be a nockery. So
article 50 of the Directive Principles of Policy states that
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the State shall take steps to separate the judiciary from
the executive in the public services of the States. Sinply
stated, it nmeans that there shall be a separate judicia
service free fromthe executive control."

The hallmark of the constitutional schene in the
country is the role of judicial review assigned to the
courts. Unlike United States our Constitution explicitly
enpowers the Suprenme court and the High Courts to check the
actions of the Executive and the Legislature in case of such
actions being inconpatible with the Constitution. To ensure
the existence of an independent, effective and vibrant
judiciary provision is nmade in the Constitution in Part V,
Chapter |V dealing with the Union Judiciary, Part VI,
Chapter V dealing with the Hi gh Courts in the States and
Chapter VI dealing with Subordinate Courts. This Court, in
various decisions, has~ highlighted the inportance of
insul ating the judiciary fromexecutive interference to make
it effectively independent. In S.P. GQupta vs. Union of
I ndia[ 1982 (2) SCR 365] , Bhagwati, J., as H's Lordships
then was declared that the principle of independence of
judiciary is not an abstract conception but it is a living
faith whi ch must ~derive its inspiration from the
constitutional charter ~and its nourishment and sustenance
from the constitutional values. The Indian judiciary was
described as a document of social revolution which casts an
obligation on every instrunentality including the judiciary
which is a separate but equal branch of ‘the State to
transform the status quo anteinto a new human order in

which justice, social, economc and political will inform
all institutions of national life and there will be equality
of status and opportunity for all. The British concept of

justicing was found to be satisfactory for a stable and
static society but not for a society pulsating with urges of
gender justice, worker justice, minorities justice, ' dalit
justice and equal justice between chronic unequals. In the
words of danville Austin, the judiciary has to becone an
arm of the socio-econonic revolution and performan active
role calculated to bring social justice within the reach of
the conmon nan. |In the instant case the controversy rel ates
to the alleged invasion on the independence of subordinate
judiciary defined as judicial service in Article 236 of

the Constitution. It is contended that the provisions of
Part VI, Chapter VI of the Constitution are to be construed
i ndependently ignoring the other constitutional ~ guarantees
and provisions made to deal with the public services of the
Union and the States as contenpl ated under Article 309 of
the Constitution. On the one hand it is submtted that the
said Chapter VI is a self-contained provision with which no
interference can be had by any other organ of the State,
nanmely, the executive and the legislature. On the other
hand it is contended that concedi ng that the provisions made
in the said Chapter are mandatory, the executive or the
| egislature is not debarred from suppl ementing those
provi sions wthout transgressing the Iimt inposed by |aw or
nmaki ng such provision which may not ampbunt to interference
with the judiciary endangering its independence. Divergent
Vi ews are expressed regarding the nature of service
contenmpl ated under Part VI, Chpater VI and the service
referred to in Part XIV Chapter I. The inpugned Act being
Bihar Act No.3 of 1992 is referable to the provisions of
Article 309 legislated by the State Legislature in exercise
of its powers conferred upon it under Part Xl Chpater | read
with Schedule VI Entry 41 List Il and Entry I1A List [II1.
Section 4 of of the inpugned Act deals with and provides
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reservation in all services including the judicial service.
The High Court of Patna has held the aforesaid section to be
inapplicable to the judicial service with the result that
the appointments to the judicial service have been nade
wi thout any reservation. Wthout repeating the facts as
narrated in the judgnment of Mjnudar, J., it is noticed that
when the High Court of Patna admnistratively declined to
concede reservation in the judicial services, the State
Legi slature enacted the inmpugned Act. Article 233 of the
Constitution provides that appointnent of District Judges
shall be made by the Governor of the State in consultation
with the High Court exercising jurisdiction in r relation to
such State. Direct appointnent of a person to the post of
District Judge can be nade only if he has been an
Advocat e/ Pl eader for seven years and is reconmended by the
H gh Court for appointnent. . The appoi ntnment contenpl ated
under this Article is the initial appointrment from direct
recruits ~or initial ~ pronotion from the service. The
exerci se /of ~power of appointnment by the Governor is
conditioned by his consultation with the H gh Court which
neans that he can appoint only such person to the post of
District Judge who has been recomended by the High Court.
The object of consultation was considered by this Court in
Chandra Mhan's case (Supra) wherein it was held: "The
Constitutional nmandate is clear. The exercise of power of
appoi nt nent by the Governor is conditioned by his
consultation with the Hi gh Court that is to say, he can only
appoi nt a person to the post~ of District Judge in
consul tation with the High Court . The obj ect of
consultation is apparent. The H gh Court is expected to
know better than the Governor in regard to the suitability
or otherwi se of a person, belonging either to the judicia
service or to the Bar, to be appointed as a district judge.
Therefore, a duty is enjoined onthe Governor to nake the
appointnent in consultation with a body which is the
appropriate authority to give advice to him This  mandate
can be di sobeyed by the Governor in two ways, nanely, (i) by
not consulting the H gh Court at all, and (ii) by consulting
the Hgh Court and also other persons. |In one case he
directly infringes the nandate of the Constitution and in
the other he indirectly does so, for his mnd may be
i nfl uenced by other persons not entitled to advice him"

This Court in State of Assam & Anr. VS. Kuseswar
Saikia & others [AIR 1970 SC 1616] held that the -separate
judicial service was provided to make the office of a
District Judge completely free of executive control. In
Chandr anoul eshwar Mohan Prasad vs. The Patna Hi gh Court &
Os. [AIR 1970 SC 370] this Court held that the underlying
idea of Article 233 is that the Governor should make up his
mnd after there has been a deliberation wth the High
Court. The Hi gh Court is the body which is intimtely
famliar with the efficiency and quality of officers who are
fit to be pronoted as District Judges. The Hi gh Court alone
knows the nerits as also their denmerits and that the
consultation with the Hi gh Court under Article 233 is not an
enpty formality. It is not disputed in this case that the
State Legislature had the plenary power to enact the
i mpugned Act under Part Xl Chapter | read with 7th Schedul e
Entry 41 of List Il and Entry Il1A of List Ill. It is also
not disputed that the said Act has been enacted to give
effect to the fundamental rights, the Directive Principles
of State Policy and the obligation of the State wunder
Article 335 of the Constitution. The controversy rests upon
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the interpretation of Articles 233, 234, 235 and 309 of the
Constitution. The High Court held that the judicial service
was not a service in the sense of enploynment and was
di stinct from other services. Referring to vari ous
provisions of the inpugned Act and the definitions of the
terns "any office or departnment” in an "establishnent” and
State", the H gh Court concluded that the provisions of
Section 4 of the said Act were not applicable to the
judicial service and that no reservation in terns thereof
could be made in the matter of appointment to the post of
District Judges and other judicial officers subordinate to
the District Judge. The Hi gh Court extensively referred to
the observations of this Court in the case of Al India
Judges Association & Os. ~vs. Union of India & Os. [AR
1993 SC 2493] to conclude that the judicial service having
been assigned a special status and place in the Constitution
was in contradistinction to other services wthin the
constitutional framework. 1t was held that the definition
of "office or departnment" and of "establishnent" under the
Act was referable to the office or departnent of the Court

and not the Court itself. Part XIV Chapter | of the
Constitution relates to "services under the Union and the
State". Article 309 authorises the appropriate Legislature

to regulate the recruitnent and conditions of service of
persons appointed to public services and posts in connection
with the affairs of the Union or of any State, however,
subj ect to other provisions of the Constitution. Proviso to
Article 309 authorises the executive to . nake rul es
regulating the recruitment and conditions of  service of
persons appoi nted to such services or posts-until powers in
that behalf are exercised by the appropriate  Legislature
under Article 309 of the Constitution. "Public Service"
means anything done for the service of the public in any
part of the country in relation to the affairs of the Union

or the State. It was opposite of private service.  Persons
connected with the discharge of public duties relating to
any of the organs of the State i.e. executive, judiciary

and |egislature including the Arned Forces, woul d be terned
as "public servants" engaged in the service of the Public.
Public services and posts in connection with-the affairs of
the Union or of any State would refer to all services and
posts under the Union and the State and include every
conm ssioned officer in the Mlitary, Naval or Air ~Force,
every Judge, every officer of court of justice, a nenber of
Panchayat, every arbitrator or other person to whom any
cause or matter has been referred for decision or report by
any court of justice, every person who holds any office by
virtue of which he is enpowered to place or keep any person
in confinenment; every officer of the Governnent whose duty
it is as such officer, to prevent offences, to give
i nformati on of offences, to bring offenders to justice or to
protect the public health, safety or convenience; every
of ficer whose duty it is, as such officer, to take, receive,
keep or expend any property on behalf of the Governnent, or
to nmmke any survey assessnent or contract on behalf of the
CGovernment; every officer who holds any office in virtue of
which he is enpowered to prepare, publish, maintain or
revise an electoral roll or to conduct an election or part
of an election; every person in the service or pay of the
CGovernment or remunerated by fees or commission for the
performance of any public duty by the Governnent; or such
person in the pay of a local authority, a corporation
established by or wunder a Central or State Act, and the
like. Section 21 of the Indian Penal Code may be an
indicator to refer to the public services and posts intended
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to be covered or contenplated under Article 309 of the
Constitution. Judicial service, therefore, cannot be termed
not to be a service within the nmeaning of Article 309.
Accordingly, the appointnent of District Judge under Article
233 is an appointnent to the public service wthin the
meani ng of Article 309 of the Constitution. It is true that
the constitutional schenme envisages an i ndependent judiciary
not being under the Executive but such an independent
judiciary cannot be ternmed to be a creation of a distinct
service in the State being not subject to Iaw naking

sovereign powers of the Legislature. Article 309, as
noticed earlier, 1is itself subject to other provisions of
the Constitution which guarantee the independence of
judiciary. The power of appointnment of District Judges is
vested in the Governor subject to the conditions inposed
under Article 233 of the Constitution. It follows,

therefore, that subject to the other provisions of the
Constitution, the appropriate Legislature can regulate the
recruitnent and condition of service of all persons
appoi nted to public services including the judicial services
and posts . in connection with the affairs of the Union or of
the State. Similarly with restraint of the provisions of
Article 309 the Governor of the State can make rules
regul ating the recruitnent and condition of service of such
per sons. The schene of the Consti tuti on, ensuring
i ndependence of judiciary clearly and unanbiguously provides
that no power is conferred upon executive to exercise
di sciplinary authority and jurisdiction i'n respect of
judicial service. Express provision has been made under the
Constitution, vesting in the H-gh Court "the control over

District Courts and Courts subordinate thereto". Such a
provision did not exist in the Governnent of India Act,
1935. In State of West Bengal & Anr. vs.” Nripendra Nath

Bagchi [AIR 1966 SC 447] this Court _after referring to
Articles 233, 234 and 235 of ‘the Constitution held that the
aforesaid Articles were intended to make special provision
for the judicial service of the State. To understand why a
special chapter was provided when there existed Part XV
dealing with the service under the Union and the State it
was found necessary to go into the history of the aforesaid
constitutional provision. It was held: "Before we set down
briefly how this Chapter came to be enacted outside the Part
dealing with Services and al so why the articles were worded,
as they are, we may set down the correspondi ng provisions of
the Governnent of India Act, 1935. There too a specia

provision was mnade in respect of judicial officers but it
was included as a part of Chapter 2 of Part X which dealt
with the Cvil Services under the Ctown in  India. The
cognate sections were Ss.254 to 256 and they nmmy be
reproduced here:

"254. District Judges, etc.

(1) Appointnments of persons to be, and the posting and
pronmotion of District Judges in the Province shall be nmade
by the Governor of any province shall be nade by the
Gover nor of the Province, exercising his i ndi vi dua
judgrment, and the Hi gh Court shall be consulted before a
recomendation as to the naking of any such appointnent is
submitted to the Governor

(2) A person not already in the service of H's Majesty
shall only be eligible to be appointed a District Judge if
he has been for not less than five years a Barrister, a
menber of the Faculty of Advocates in Scotland, or a Pl eader
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and is recommended by the Hi gh Court for appointnent.

(3) In this and the next succeeding section the
expression District Judge includes Additional District
Judge, Joint District Judge, Assistant District Judge, Chief
Judge of a Small Cause Court, Chief Presidency Magistrate,
Sessions Judge, Additional Sessions Judge, and Assistant
Sessi ons Judge.

255. Subordinate Civil Judicial Service.

(1) The Governor of each Province shall, after
consultation with the Provincial Public Service Comm ssion
and with the H gh Court, nake rules defining the standard of
qualifications to be attained by persons desirous of
entering the subordinate  civil judicial service of a
Provi nce.

In /'this section, the expression "subordinate civi
judicial " service" neans a service consisting exclusively of
persons intended to fill civil judicial posts inferior to
the post of District Judge.

(2) The Provincial Public Service Conmm ssion for each
Province, after holding such exam nations, if any, as the
CGovernor may think necessary, shall fromtine to tine out of
the candidates for appointnent to the subordinate civi
judicial service of the Province nmakea list or lists of the
persons whom they  consider fit for appointment to that
service, and appointnent to that service shall be made by
the Governor fromthe persons included inthe list or lists
in accordance with such regulations as nay fromtine to tine
be mde by himas to the nunber of persons in the said
service who are to belong to the different communities in
the Province.

(3) The posting and pronotion of, and the grant of
| eave to, persons belonging to the subordinate civi
judicial service of a Province and hol ding any post inferior
to the post of District Judge, shall be in the hands of the
H gh Court, but nothing in this section shall be  construed
as taking away fromany such person the right of appea
required to be given to himby the foregoing provisions of
this chapter, or as authorising the H gh Court to deal with
any such person otherwise than in accordance with the
conditions of his service prescribed thereunder.

256 Subordinate crimnal nagistracy.

No recommendation shall be made for the grant of
magi sterial powers or of enhanced magi sterial powers to, or
the withdrawal of any nagisterial powers from any  person
save after consultation with the District Magistrate or the
district in which he is working, or wth the Chief
Presi dency Magi strate, as the case may be.

It may be pointed out at once that in the present
Constitution these provisions have been lifted from the
Chapter dealing with Services in India and pl aced separately
after the provisions relating to the High Courts of the
St ates.

(8) As far back as 1912 the |Islingtons Comi ssion
stated that the wi tnesses before the Comm ssi on demanded two
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things (1) recruitnment fromthe Bar to the superior judicia
service, nanmely, the District judgeship; and (2) the
separation of the judiciary from the executive. The
Commi ssion stated in the report: Opinion in India is nuch
exerci sed on the question of the separation of the executive
and the judicial functions of the officers’...and observed
that to bring this about |egislation wiuld be required.
The Commission nade its report on August 14, 1915, a few
days after the Governnent of India Act, 1915 (5 and 6 Geo.
V. c.61) was enacted. The Act did not, therefore, contain
any special provision about the judicial services in India.
The World War | was also going on. In 1919, Part VII-A
consisting of Ss.96-B to 96-E was added in the Governnent of
India Act, 1915 S.96-B provided that every person in the
Cvil Service of the Crown in India held office during His
Maj estys pleasure but no-person in that service might be
di smssed by any authority subordinate to that by which he
was appointed. The only section that concerns us in S. 96-B
Sub-s.(2) 'of that section reads as foll ows:

"(2) _The Secretary of State in Council may make rul es
for regulating the classification of the civil services in
India, the nethods of ‘their recruitnment, their conditions of
service, pay and allowances, and discipline and conduct.
Such rules mmy, /to such extent and in respect of such
nmatters as may be prescribed, del egate the power of naking
rules to the Governor-General in Council- or to Loca
CGovernments, or authorise the Indian |egislature or |oca
| egi sl atures to nake laws regul ating the public services:"

The Fundamental Rules and t he Cvil Servi ces
(O assification, Control and Appeal ) Rul es were nade by the
Secretary of State in Council under the above rule- naking

power . These rules governed the judicial services except
the H gh Court. Part | X of the Governnent of India Act
dealt wth the Indian Hi gh Courts, their constitution and
jurisdiction. Section 107 gave to the Hi gh Courts

superintendence over all Courts for the tinme being subject
to its appellate jurisdiction and enunerated the things the
Hi gh Court could do. They did not include the appointnent,
promotion, transfer or control of the District Judges. ~High
Court could only exercise such control as cane within their
superintendence over the Courts subordinate to their

appel l ate jurisdiction. In the Devolution Rules, Item17 in
Part Il dealing with the Provincial subjects read as
foll ows: -

"Adm nistration of justice, including constitution
powers, nmmintenance and organisation of civil Court and
crimnal jurisdiction wthin the Province; subject to
legislation by the Indian legislature as regards High
Courts, Chief Courts, and Court of Judicial Conm ssioners
and any Courts of crimnal jurisdiction.”

It would thus appear that the problem about the
i ndependence of judicial officers, which was exercising the
m nds of the people did not receive full attention and to

all intents and purposes the Executive GGovernnent and
Legi slatures controlled them The recomendations of the
Islington Commission renmmined a dead letter. When the

Mont ague- Chem sford enquiry took place the object was to
find out how much share in the legislative and executive
fields could be given to Indians. The post of the District
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Judge was previously reserved for Europeans. The disability
regarding Indians was renpved as a result of the Queens

Proclamation in 1870 and rules were framed first in 1873.
In 1875 Lord Northbrooks Governnent franmed rules allow ng

Indians to be appointed and Lord Lyttons Government framed

Rules fixing 1/5th quota for the Indians. There was no
fixed principle on which Indians were appointed and the
report of the Public Service Conmi ssion presided over by Sir
Charles Aitchison in 1886 contains the systemfollowed in
different Provinces. This continued down to 1919. The
CGovernment of India Act had introduced Dyarchy in India and
the question of control of services in the transferred field
was closely exam ned when the Governnent of India Act, 1935
was enact ed. It was apprehended that if transference of
power enabled the Mnisters to control the services, the
flow of Europeans to the civil services would becormre |ow
Governnent appoi nted several committees, chief anbng them
the MacDonnel Committee considered the position of the
Europeans vis-.-vis the services. There was nore concern
about Europeans  than about the independence of t he
judiciary:

(9) The Indian-Statutory Commi ssion did not deal with
the subject of judicial services but the Joint Commttee

dealt with it in detail. It is interesting to know that the
Secretary of State made a prelimnary statement on the
subj ect of subordinate civil judiciary and his suggestion

was to leave to the Provincial Legislatures the genera
power but to introduce in the Constitution a  provision
which would in one respect override those powers, nanely,
power to sel ect the individuals for appointnment to the Cvi
Judicial Services, to lay down their qualifications, and to
exercise over the nmenbers of the service the necessary
admi nistrative control.’” He saidthat “the powers 'of the
| ocal Covernment should be "to fix the strength and pay of
the services to which the Hi gh Court would recruit’ and to
| ay down, i f they so t hought fit, any genera
requirenment...’. During the debates Marquis of ~Salisbury
asked a question with regard to the general powers of the
H gh Courts and the control over the subordinate courts. It
was:

"As | understood the Secretary of State in his
statenent, the <control of the Hi gh Court the subordinate
judges in civil nmatters has to be as conplete as possible
and mai ntai ned. Is that so?. The answer was, Yyes.
(No. 7937)".

(10) The recomendati ons of the Joint Conmittee also
followed the sane objective. In the report (paragraph 337
p. 201) the follow ng observations were nade:

" 337. Necessity for securing independence of
subordinate judiciary. The Federal and Hi gh Court Judges
will be appointed by the Crown and their independence is
secure; but appointnments to the Subordi nate Judiciary nust
necessarily be made by authorities in India who will also
exercise a certain neasure to control over the Judges after
appoi ntnent, especially in the matter of promotion and
posti ng. We have been greatly inpressed by the mschiefs
which have resulted elsewhere froma system under which
promotion fromgrade to grade in a judicial hierarchy is in
the hands of a Mnister exposed to pressure from nenbers of
a popularly elected Legislature. Nothing is nore likely to




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 67 of 95
sap the independence of a magi strate than the know edge that
his career depends wupon the favour of a Mnister; and

recent exanples (not in India) have shown very clearly the
pressure which may be exerted upon a nagistracy thus
situated by nen who are known, or believed, to have the
means of bringing influence to bear upon a Mnister. It is
the Subordinate Judiciary in India who are brought nost
closely into contact wth the people, and it is no |ess
i mportant, perhaps indeed even nore inportant, that their
i ndependence should be placed beyond question than in the
case of the superior Judges...".

As a result, when the Government of India Act, 1935
was passed it contai ned special provisions (Sections 254-256
already quoted) wth regard to District Judges and the
subordinate judiciary. It will-be noticed that there was no
i medi ate attenpt to put the subordinate crimnal nmagistracy
under 'the High Courts but the posting and pronotion and
grant of. _leave of persons belonging to the subordinate
judicial —service of a Province was put in the hands of Hi gh
Court though there was right of appeal to any authority
naned in the rules and the H gh Courts were asked not to act
except in accordance wth the conditions of the service
prescribed by the Rules. As regards the District Judges the
posting and pronotions of a District Judge was to be nade by
the Governor of ' the Province exercising -his individua
judgrment and the H'gh Court was to be consulted before a
recormendation to ‘the making of such an appointment was
submitted to the Governor. Since S. 240 of the CGovernnent of
India Act, 1935 provided that a civil servant was not to be
di smi ssed by an authority subordinate to that which
appoi nt ed him the Governor was~ also the disnissing
aut hority. The CGovernnent of India Act, 1935 was silent
about the control over the Di strict Judge and t he
subordinate judicial services. The administrative contro
of the Hi gh Court under S.224 over the courts subordinate to
it extended only to the enunerated topics and to
superi nt endence over them The i ndependence of t he
subordinate judiciary and to the District Judges was thus
assured to a certain extent, but not quite.

(11) Wien the Constitution was being drafted the
advance nmade by the 1935 Act was unfortunately | ost sight
of . The draft Constitution nmade no nention of the specia
provi sions, not even similar to those made by the Governnent
of India Act, 1935, in respect of the subordinatejudiciary.
If that had renmined, the judicial services would have conme
under Part XV dealing with the services in India. An
amendnent , fortunately, was accepted and led to the
inclusion of Arts.233 to 237. These articles “were not
placed in the Chapter on services but imediately after the
provisions in regard to the High Courts. The articles went
a little further than the corresponding sections of the
Government of India Act."

It was further held that Articles 233 and 235 nmde
mention to two distinct powers. The first relates to power
of appoi ntnment of persons, their posting and pronotion and
the second is the power to control. This Court did not
accept the contention that the word "District Court" denoted
only the court but not the Presiding Judge. The latter part
of Article 235 has been held to refer to the man who hol ds
the office. The Articles vest "control in the H gh Court".
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The purpose of the aforesaid Articles was held to be in
regard with the Directive Principles in Article 50 of the
Constitution which mandates the States to take steps to
separate the judiciary fromthe executive in the public
services of the State. Ref erence to Article 50 in
connection wth Articles 233, 234 and 235, clearly and
unanbi guously shows that this Court has held that the
judicial service was a public service within the nmeani ng of
Article 309 regarding which law could be nade, however,
subject to other provisions of the Constitution providing
and guaranteeing the independence of judiciary. In B.S.
Yadav & Os, etc.v. State of Haryana & Ors., etc. [1981
(1) SCR 1024] this Court considered the scope and extent of
Articles 235 and 309 of the Constitution and held that the
power to frane rules regarding the judicial officers vested
in the Governor and not in the Hi gh Court. The first part
of Article 235 vests the control over District Courts and
courts ~subordinate thereto in the H gh Court and the second
part of that Article mandates that nothing in the Articles
shall be construed as taking away from any person bel ongi ng
to the judicial service any right of appeal which he my
have under law regulating the conditions of service or
authorising the H gh Court to deal with himotherw se than
in accordance with the conditions of his service prescribed
under such law. Quter linmts of the High Court’s powers of
control over the subordinate judiciary ‘have thus been
defined providing that it is not open to the H gh Court to
deny to a nmenber of 'the subordinate judicial service of the
State the right of appeal givento him by Ilaw which
regulates the conditions of his service. “Even the High
Court, in exercise of its power of control, cannot deal with
such person otherwi se than in accordance with the conditions
of his service which are prescribed by law.~ This court then
put a question to itself as to who hadthe power to pass
such a law and answered it: "Cbviously not the H gh 'Court
because, there is no power in the Hi gh Court to pass a |aw,
though rul es made by the Hi gh Court in the exercise of power
conferred wupon it in that behalf may have the force of |aw.
There is a distinction between the power to pass a | ow and
the power to nmake rules, which by |aw,_ have the force of
| aw. Besides, |aw which the second part of Art.235 speaks
of, is law nade by the |egislature because, if it were not
so, there was no purpose in saying that the H gh Courts
power of control wll not be construed as taking away
certain rights of certain persons under a law regulating
their conditions of service. It could not have been
possi bly intended to be provided that the H gh Courts power
of control wll be subject to the conditions | of service
prescribed by it. The cl ear neaning, therefore, of the
second part of Article 235 is that the power of contro
vested in the High Court by the first part will not deprive
a judicial officer or the rights conferred upon himby a | aw
made by the |egislation regulating him conditions of
servi ce.

Article 235 does not confer upon the High Court the
power to mmke rules relating to conditions of service of
judicial officers attached to district courts and the courts
subordi nate thereto. Wenever, it was intended to confer on
any authority the power to make any special provisions or
rules, including rules relating to conditions of service,
the Constitution has stated so in express terns. See, for
exanple Articles 15(4), 16(4), 77(3), 87(2), 118, 145(1),
146(1), and 2(148)(5), 166(3), 176(2), 187(3), 208, 225,
227(2) and (3), 229(1) and (2), 234, 237 and 283(1) and (2).
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Qut of this fasciculus of Articles, the provisions contained
in Articles 225, 227(2) and (3) and 229(1) and (2) bear
rel evance on the question, because these Articles confer
power on the High Court to frane rules for certain specific
purpose. Article 229(2) which is directly in point provides
in express terns that subject to the provisions of any |aw
made by the legislature of the State, the conditions of
service of officers and servants of a Hi gh Court shall be
such as may be prescribed by the rules nmade by the Chief
Justice or by sone other Judge or officer of the Court
authorised by the Chief Justice to make rules for the
pur poses. Wth this particular provision before them the
framers of the Constitution would not have failed to
incorporate a simlar provision in Article 235 if it was
i ntended that the H gh Courts shall have the power to make
rules regulating the conditions of service of judicia

officers attachedto district courts and courts subordinate
t her et o.

Havi ng seen that the Constitution does not confer upon
the H gh Court the power to make rules regulating the
conditions of service of judicial officers of the district
courts and the courts subordinate thereto, we nmust proceed
to consider: who, then, possesses that power? Article 309
furni shes the answer. It provides that Acts of the
appropriate legislature may regulate the recruitnent and
conditions of service of persons appointed to posts in
connection wth the affairs of the Union or of any State.
Article 248(3), read with Entry 41 in List Il of the Seventh
Schedul e, confers upon the State |egislatures the power to
pass laws with respect to "State public services" which nust
include the judicial services of the State. The power to
control vested in the Hgh Court” by Art.235 'is thus
expressly, by the ternms of that Article itself, made subject
to the law which the State legislature may pass for
regulating the recruitment and service conditions of
judicial officers of the State. | The power to pass such a
law was evidently not considered by the Constitution nmakers
as an encroachnment on the ’control jurisdiction’ of the H gh
Courts wunder the first part of Article 235. The ~contro
over the district courts and subordinate courts is vested in
the Hgh Court in order to safeguard the -independence of
judiciary. It is the High Court, not the executive,  which
possesses control over the State judiciary. But, what is
i mportant to bear in nind is that the Constitution which has
taken the greatest care to preserve the independence of the
judiciary did not regard the power of the State legislature
to pass laws regulating the recruitnent and conditions of
service of judicial officers as an infringenment of /that
i ndependence. The nmere power to pass such a law is not
violative of the control vested in the Hi gh Court “over the
State Judiciary.

It is in this context that the proviso to Art.309
assunes rel evance and i nportance. The State |egislature has
the power to pass laws regulating the recruitnment and
conditions of service of judicial officers of the State.
But it was necessary to make a suitable provision enabling
the exercise of that power until the passing of the aw by
the legislature on that subject. The Constitution furnishes
by its provisions anple evidence that it abhors a vacuum
It has therefore nade provisions to deal wth situations
whi ch arise on account of the ultinmate repository of a power
not exercising that power. The proviso to Art.309 provides,
in so far as material, that until the State Legislature
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passes a law on the particular subject, it shall be
conpetent to the Governor of the State to nmke rules
regulating the recruitnent and the conditions of service of
the judicial officers of the State. The Governor thus steps
in when the | egislature does not act. The power exercised
by the Governor under the proviso is thus a power which the
| egislature is competent to exercise but has in fact not yet
exerci sed. It partakes of the characteristics of the
| egi sl ative, not executive, power. It is |legislative power.

That the Governor possesses |egislative power under
our Constitution is incontrovertible and, therefore, there
is nothing unique about the Governors power under the
proviso to Article 309 being in the nature of a |egislative
power. By Article 168, the Governor of a State is a part of
the legislature of the State. . And the nost obvi ous exercise
of legislative power by the Governor is the power given to
hi m by Art.213 to pronul gate ordinances when the |egislature
is not in'session. ~Under that Article, he exercises a power
of the same kind which the legislature nornmally exercises:
the power to make |aws. The headi ng of Chapter |V of Part
VI of the Constitution, in which Art.213 occurs, is
significant: "Legi slative: Power of the GCovernor". The
power of the Governor under the proviso to Article 309 to
nmake appropriate /‘rules is of the sane Kkind. It is
| egi sl ative power. Under Article 213, he substitutes for
the |l egislature because the legislatureis in recess. Under
the proviso to Article 309, he ~substitutes for t he
| egi sl ature because ‘the |egislature has not yet exercised
its power to pass an appropriatelaw on the subject.

It is true that the power conferred by Article 309 is
"subject to" the provisions of the Constitution. But it is
fallacious for that reason to contendthat the GCovernor
cannot frame rules regulating the recruitnent and conditions
of service of the judicial officers of the State. In the
first place, the power of control (conferred upon Hi gh Courts
by the first part of Article 235 is expressly nade subject,
by the second part of that Article, to laws regulating
conditions of service of its judicial officers. The first
part of Article 235 is, as it were, subject to a proviso
whi ch carves out an exception fromthe area covered by it.
Secondly, the Governor, in terns equally express, is  given
the power by the proviso to Article 309 to frame rules on
the subject. A conbi ned reading of Articles 235 and 309
will vyield the result that though the control over
Subordinate Courts is vested in the Hgh Court, the
appropriate legislature, and until that |legislature acts,
the Governor of the State, has the power to make rules
regulating the recruitnent and the conditions of service of

j udici al officers of the State. The power <~ of t he
| egislature or of the Governor thus to legislate is subject
to all other provisions of the Constitution |I|ike, for

exanple, Articles 14 and 16. The question raised before us
is primarily one of the location of the power, not of its
extent. The second part of Article 235 recognises the
| egislative power to provide for recruitnment and the
conditions of service of the judicial officers of the State.
The substantive provision of Article 309, including its
proviso, fixes the |ocation of the power. The openi ng words
of Article 309 Iimt the anplitude of that power."

It was further declared that the nere power to pass a
law or to make rules having the force of |aw regulating the
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service conditions did not inmpinge upon the control vested
in the Hi gh Court over the district courts and the courts
subordinate thereto by Article 235. Such laws or the rules,
as the case may be, can provide for general or abstract
rules (of seniority in that case) leaving it to the High
Court to apply themto each individual case as and when the
occasion arises. The opening words of Article 309, "subject
to provisions of this Constitution" do not exclude the
provision contained in the first part of Article 235. It is
thus clear that though the legislature or the Governor has
the power to regulate seniority of judicial officers by
laying down rules of general application, yet that power
cannot be exercised in . a manner which will lead to
interference with the control vested in the High Court by
the first part of Article 235. |In The High Court of Punjab
& Haryana, etc. etc. vs. State of Haryana & Ors., etc

etc. [AIR 1975 SC 613] it was held that the power of
appoi ntnment of ~persons to be District Judges is vested in
the Governor ~ of the State under Article 233. The words
"posting ~and pronotion of district judge" in Article 233
mean initial appointnent by direct recruitment of persons to
be district judges and the posting nmentioned therein the
initial posting. Promotion of district judges has been
explained to nean pronotion of persons to be district
j udges. In Al I'ndia Judges Association case(supra) this
Court no doubt held:” "The judicial service is not service
in the sense of 'enploynent’. The judges are not enpl oyees.
As menbers of the judiciary, they exercise ‘the sovereign
judicial power of the State. They are holders of public
offices in the sane way as the nmenbers of the council of
mnisters and the nenbers of the legislature. \Wen it is
said that in a denbcracy such as ours, the executive, the
| egislature and the judiciary constitute the three pillars
of the State, what is intended to be conveyed is that the
three essential functions of the State are entrusted to the
three organs of the State and each one of them in turn
represents the authority of the State. However, those who
exercise the State power are the mnisters, the |egislatures
and the judges, and not the nenbers of their ~staff who
i mpl enent  or assist in inplenmenting their decisions. The
council of mnisters or the political executive is different
from the secretarial staff or the admnistrative executive
which carries out the decisions of the political executive:

Simlarly, t he | egislators are di fferent from the
| egislative staff. So al so the Judges from the judicia
staff. The parity is between the political executive, the
| egislators and the Judges and not between the Judges and
the admnistrative executive. In sone denocracies |like the
US A, nmenbers of sone State judiciaries are elected as

much as the nenbers of the |egislature and the heads of the
State. The Judges, at whatever |evel they may be, ‘represent
the State and its authority unlike the admnistrative
executive or the nenbers of the other services. The menbers
of the other services, therefore, cannot be placed on par
with the nmenbers of the judiciary, either constitutionally
or functionally.

This distinction between the Judges and the nmenbers of
the other services has to be constantly kept in nmind for yet
anot her inportant reason. Judicial independence cannot be

secured by rmaking nere solem proclamations about it. It
has to be secured both in substance and in practice. It is
trite to say that those who are in want cannot be free
Self-reliance is the foundation of independence. The

society has a stake in ensuring the independence of the
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judiciary, and no price is too heavy to secure it. To keep
the judges in want of the essential accoutrenents and thus
to inpede themin the proper discharge of their duties is to
impair and whittle away justice itself."

But it has to be kept in mnd that in the sane
judgrment this Court considered the powers under Article 309
of the Constitution authorising the executive and the
legislative to prescribe the service conditions of the
judiciary, however, rejecting the contention that in that
regard judiciary did not have any say in the matter. It was
hel d: "In view of the separation of the powers under the
Constitution, and the need to mmintain the independence of
the judiciary to protect and pronote denocracy and the rule
of law, it would have been ideal if the nbst dom nant power
of the executiveand the |legislative over the judiciary,
viz., that of determining its service conditions had been
subj ected 'to sone desirable checks and bal ances. This is so
even if wultimately, the service conditions of the judiciary
have to be incorporated in and declared by the |egislative
enact ment s. But the nere fact that Art.309 gives power to
the executive and the legislature to prescribe the service
conditions of the judiciary does not nmean that the judiciary
should have no say inthe matter. It would be against the
spirit of the Constitution to deny any rule to the judiciary
in that behalf, for theoretically it would not be inpossible
for the executive or the legislatureto turn and twi st the
tail of the judiciary by using the said power. Such a
consequence would be agai nst one of the semnal nandates of
the Constitution, nanmely, to maintain the i ndependence of
the judiciary."

It may be noticed that the Al India @ Judges
Association had filed Wit Petition (C No.1022/89 in this
Court praying therein: "1. Uniformrty in the /Judicia
cadres in the different States and Union Territories;

2. An appropriate enhanced uniform age of retirenent
for the Judicial Oficers throughout the country;

3. Uniformpay scales as far as possible to be fixed;

4, Resi dential accommodation to be provided to every
Judicial Oficer.

5. Transport facility to be mde available and
conveyance al |l owance provi ded.

6. Adequate perks by way of Library Allowance,
Residential Ofice Allowance, and Sunptuary Allowance to be
provi ded.

7. Provision for inservice training to be nade."

Upon consideration of various aspects including the
reports of the Law Conmi ssion, this Court recommended and
directed that: "(i) An all India Judicial Service should be
set up and the Union of India should take appropriate steps
in this regard.

(ii) Steps should be taken to bring about wuniformty
in designation of officers both in civil and crimnal side
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by 31.3.1993.

(iii) Retirement age of judicial officers be raised to
60 years and appropriate steps are to be taken by
31.12.1992.

(iv) As and when the Pay Comm ssions/Conmittees are
set up in the States and Union Territories, the question of
appropriate pay scales of judicial officers be specifically
referred and consi dered.

(v) A working library at the residence of every
judicial officer has to be provided by 30.6.1992. Provision
for sunptuary all owance as stated has to be made

(vi) Residential acconmpbdation to every judicia
officer has to be provided and until State accommodation is
avai | abl e, CGover nient shoul d provi de requi siti oned
accommodati on for them in the manner indicated by
31.12.1992. In" providing residenti al accommodat i on
avail abi l'ity of an office room should be kept in view

(vii) Every District Judge and Chi ef Judi ci a
Magi strate should have a State vehicle.  Judicial officers
in sets of 5 should have a pool vehicle and others woul d be
entitled to suitable loans to acquire t wo wheel er
automobiles within different tine linmts as specified.

(viii) Inservice Institute should be set up within one
year at the Central and State or Union Territory level."

It may be renenbered that the recommendations and
directions were issued by the Court ina wit petition in
which no objection was raised regarding the conpetence of
the State to enact |aws and nake rul es under Article 309 of
the Constitution. |In exercise of its powers under Article
32 of the Constitution this Court was clothed with the
authority and powers vesting in it under Articles 141 and
142 of the Constitution. The judgnment in Al 1ndia Judges
Associ ation case decided that the issuance of directions by
the GCourt did not have the effect of encroaching upon  the
powers of the executive and the |legislature under Article
309 of the Constitution. The Court referred to -the
recomendati ons of the Law Commi ssion nade in the year 1958
and observed that the said recomrendati ons had been nmade to
improve the systemof justice and thereby to inprove the
content and quality of justice adm nistered by the Courts.

It was noted that "instead of inproving, they have
deteriorated nmaking it necessary to update and better them
to neet the needs of the present tines". It was
specifically held: "By giving directions in question, this

Court has only called upon the executive and the |egislature
to inplement their inperative duties. The Court do issue
directions to the authorities to performtheir obligatory
duties whenever there is a failure on their part to
di scharge them The power to issue such nmandates in proper
cases belongs to the Courts. As has been pointed out in the
judgrment under review, this Court was inpelled to issue the
said directions firstly because the executive and the
legislature had failed in their obligations in that behalf.
Secondly, the judiciary in this country is a wunified
institution judicially though not administratively. Hence
uni form designations and hierarchy, with wuniform service
conditions are unavoidable necessary consequences. The
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further directions given, therefore, should not be | ooked
upon as an encroachnent on the powers of the executive and
the legislature to determ ne the service conditions of the
judiciary. They are directions to performthe | ong overdue
obligatory duties.

The contention that the directions of this Court
supplant and bypass the constitutionally perm ssible nodes
for change in the law, we think, wears thin if the true
nature and character of the directions are realised. The
di rections are essentially for the evolvenent of an
appropriate national policy by the Government in regard to
the judiciarys condition.. The directions issued are nere
aids and incidental to and suppl enental of the nmain
direction and as a transitional measure till a conprehensive
national policy is evolved. These directions, to the extent
they go, are both reasonabl e and necessary."

In  Hari Datt Dainthla & Anr. vs. State of Himacha
Pradesh & Os. [AIR 1980 SC 1426] this Court held:
"Article 233 confers power on the Governor of the State to
appoi nt persons either by direct recruitnment or by pronotion
from anongst those in-the judicial service as District
Judges but this power is hedged in with the condition that
it can be exercised by the Governor in consultation with the
H gh Court. |In order to nmake this consultation meaningfu
and purposive the ' CGovernor has to consult High Court in
respect of appointnent of each person as District Judge
whi ch includes an Additional District Judge and the opinion
expressed by the Hi gh Court nust be given full weight.
Article 235 invests control over ~subordinate courts
i ncluding the of ficers manni ng subordinate courts as well as
the mnisterial staff attached to such courts in the High
Court. Therefore, when pronmotion is to be given to the post
of District Judge from —anmpbngst those bel onging to
subordinate judicial service, the H gh Court unquestionably
will be conpetent to decide whether a person is” fit for
promotion and consistent with its decision to recommend or
not to reconmend such person. The Governor who would be
acting on the advice of the Mnister would hardly be in a
position to have intimte know edge about the quality and
qualification of such person for pronmotion. Simlarly when
a person is to be directly recruited as a District Judge
from the Bar the reasons for attaching full weight to the
opinion of the High Court for its reconmendation in case of
subordinate judicial service would mutatis nmutandis apply
because the performance of a nenber of the Bar| is better
known to the Hi gh Court than the Mnister or the Governor
In Chandra Mohan v. State of Uttar Pradesh (1967) 1 SCR 77
at p.83 (AR 1966 SC 1987), a Constitution Bench - of this
Court observed as under:

"The constitutional nandate is clear. The exercise of
the power of appointnent by the Governor is conditioned by
his consultation with the H gh Court, that is to say, he can
only appoint a person to the post of District Judge in
consultation with the High Court. The obj ect of
consultation is apparent. The H gh Court is expected to
know better than the Governor in regard to the suitability
or otherwi se of a person, belonging either to the 'judicia
service' or to the Bar, to be appointed as a District Judge.
Therefore, a duty is enjoined on the Governor to nake the
appointnent in consultation with a body which is the
appropriate authority to give advice to him"
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This view was reaffirmed in Chandranoul eshwar Prasad
V. Pat na H gh Court (1970) 2 SCR 666: (AR 1970 SC 270),
observing

"The High Court is the body which is intimtely
famliar with the efficiency and quality of officers who are
fit to be pronoted as District Judges. The High Court al one
knows their nmerits as al so denerits."”

It was further held that in the absence of statutory
rul es regul ating the pronptions fromone post in subordinate
judicial service to higher post in the same service, the
H gh Court would be the sole authority to decide the
guestion in exercise of its control under Article 235 which
enmpowers the Hgh Court with conplete control over the
subor dinat e courts. The existence of this contro
conprehends the power to decide eligibility for pronotion
from one post in the subordinate judicial service to higher
post in the sane service except where one reaches the stage
of giving pronotion when Article 233 would be attracted and
the power to give promotion would be in Governor hedged in
with the condition that the CGovernor can act after
consultation wi th/'the H gh Court which has been understood
to nmean on the recomendation of the H gh Court. If the
Hi gh Court felt that the post of District Judge being a very
responsi bl e post 'should be filled up by pronotion only on
merits, it is incunmbent upon it to propose necessary rules
and get them enacted under Article 309. In Chandra Mbhan
VS. State of Uttar Pradesh & Ors. [1967 (1) SCR 77] this
Court held that the Constitution contenplates an independent

judiciary in the States and in order to place t he
i ndependence of the subordinate judiciary beyond question
provides, in Article 50 of the Directive Principles for the

separation of the judiciary fromthe executive and  secures
such i ndependence by enacting Articles 233 to 237 in Chapter
Vi of the Constitution. Under these Articles t he
appointnent of the District Judges in any State are'to be
made by the CGovernor of the State, fromthe two sources,
nanely, : (i) service of the Union or of the State and (ii)
menbers of the Bar. The words "service of the Union or of
the State" do not nean any other service of the Unionor the
State except the judicial service as defined in Article
236(b) of the Constitution. This Court specifically “held:
"Appoi ntments of persons to Dbe, and the posting and
promotion of, district judges in any state shall be made by
the Governor of the State. There are two @ sources of
recruitnment, namely, (i) service of the Union or of the
State, and (ii) menbers of the Bar. The said judges from
the first source are appointed in consultation with-the Hi gh
Court and those fromthe second source are appointed on the
recormendation of the Hgh Court. But in the case of
appoi ntnents of persons to the judicial service other  than
as district judges, they will be nade by the Governor of the
State in accordance with rules framed by himin consultation
with the H gh Court and the Public Service Comm ssion. But
the Hi gh Court has control over all the district courts and
courts subordinate thereto, subject to certain prescribed
[imtations.

So far there is no dispute. But the real conflict
rests on the question whether the Governor can appoint as
district judges persons from services other than the
judicial service; that is to say, can he appoint a person
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who is in the police, excise, revenue or such other service
as a district judge? The acceptance of this position would
take wus back to the pre-independence days and that too to

the conditions prevailing in the Princely States. 1In the
Princely States one used to cone across appointments to the
judicial service frompolice and other departnents. Thi s

woul d also cut across the well-knit schenme of t he
Constitution and the principle underlying it, nanmely, the
judiciary shall be an independent service. Doubtless, if
Art.233(1) stood alone, it may be argued that the GCovernor
may appoi nt any person as a district judge, whether legally
qualified or not, if he belongs to any service under the
State. But Art.233(1) is nothing nore than a declaration of
the general power of the CGovernor in the mtter of
appoi ntnent of district judges. It does not |lay down the
qualifications of the candidates to be appointed or denote
the sources fromwhich the recruitnment has to be nade. But
the sources of recruitnment are indicated in cl.(2) thereof.
Under 'cl.(2) of Art.233 two sources are given, namely, (i)
persons. in~ the service of the Union or of the State, and
(ii) advocate or pleader. Can it be said that in the
context of Ch.VI of Part VI of the Constitution, ’'the
service of the Unionor of the State’ means any service of
the Union or of the State or does it “nean the judicia
service of the Unionor of the State? The setting, viz.,
the chapter dealing with subordinate courts, in which the
expression the service appears indicates that the service

mentioned therein i's the service pertaining to courts. That
apart, Art.236(b) defines the expression judicial service

to nean a service consisting exclusively of persons intended
to fill the post of district judge and other civil judicia
posts inferior to the post of district judge. If this
definition, instead of appearing in Art.236, is placed as a
clause before Art.233(2), there cannot be any dispute that
"the service’ in Art.233(2) can only nean the judicia
service. The circunstances that the definition of "judicia
service’ finds a place in a subsequent Article does not
necessarily lead to a contrary conclusion. The fact that in
Art.233(2) the expression 'the service' is used whereas in
Art.234 and 235 the expression 'judicial service is found
is not decisive of the question whether the expression ’'the
service’ in Art.233(2) nust be sonmething other than the
judicial service, for, the entire chapter is dealing wth
the judicial service. The definition is exhaustive of -the
servi ce. Two expressions in the definition bring out the
idea that the judicial service consists of hierarchy of
judicial officers starting fromthe | owest and ending wth

district j udges. The expressions 'exclusively’ and
"intended’ enphasise the fact that the judicial service
consists only of persons intended to fill up the posts of
district judges and other civil judicial posts and that is

the exclusive service of judicial officers. Having defined
"judicial service' in exclusive terns, having provided for
appointnents to that service and having entrusted the
control of the said service to the care of the H gh Court,
the makers of the world Constitution not have conferred a
bl anket power on the Governor to appoint any person from any
service as a district judge.

Reliance is placed upon the decision of this court in
Rameshwar Dayal v. State of Punjab (1961) 2 SCR 874 in
support of the contention that the service in Art.233(2)
neans any service under the State. The question in that
case was, Wwhether a person whose nanme was on the roll of
advocates of the East Punjab H gh Court could be appointed
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as a district judge. |In the course of the judgment S K
Das, J., speaking for the Court, observed:

"Article 233 is a self contained provision regarding
the appointment of District Judges. As to a person who is
already in the service of the Union or of the State, no
special qualifications are laid dowmn and under cl. (1) the
CGovernor can appoint such a person as a district judge in
consultation with the relevant H gh Court. As to a person
not already in service, a qualificationis laid down in
cl.(2) and all that is required is that he should be an
advocate or pleader of seven years standing."

This passage is nothing nore than a sutmmary of the
rel evant provisions.” The question whether the service in
Art.233(2) is any service of the Union or of the State did
not arise for consideration in that case nor did the Court
express any opini onthereon.

We, - therefore, construe the expression the service
incl.(2) of Art.233 as the judicial service."

There is no/dispute that the power under Article 309
conferred upon the legislature and the executive is subject
to the opening words of the Article. The legislature and
t he executive cannot ‘enact any |awor make any rule which is
in violation of any other provision of the Constitution. |If
any law or rule is nade contravening any other provision of
the Constitution including Articles 14, 15, 16, 19, 124,
217, 233, 234, and 235, such law or rule shall ‘be void.
This Article, however, does not debar the legislature or the
executive to nmke provision with respect to the matters
which are not in the covered field of other provisions of

the Constitution. Various provisions of the Constitution
including Part Ill Chapter VI, Part XIV Chapter | and Part
Xl Chapter | read with Seventh Schedule are to  be read

conjointly and interpreted harnoniously to make the various
organs of the State function in their respective fields
subject to limtations inposed by the Constitution itself
including the power of the courts of judicial review It
cannot, therefore, be accepted that the judicial service is
such an independent service which deprives the State
Legi sl ature and the executive to enact |aws and make rul es
with respect to matters mentioned in Article 309 but not
covered wunder Articles 233 to 236 of the Constitution. The
provisions of Part Ill Chapter VI and Part XIV. Chapter |
have to be understood as conpl enentary and supplenentary to
each other. Exercise of power under Article 309 is further
curtailed by the constitutional mandate that no- law be
enacted and rule nmade which in any way affects the ‘working
of independent judiciary in the country. Such principles
shall, however, be not applicable in the case of higher
judiciary constituted and established under Part V Chapter
IV and Part VI Chapter V. The Suprene Court of India and
the Hgh Courts in the country are the creation of the
Constitution and the judges presiding over such courts,
constitutional functionaries. The hi gher judiciary,
therefore, cannot be equated with the "public services”
contenplated under Part XV Chapter | of the Constitution

The conditions of eligibility for appointnment to the Suprene
Court are such conditions as are prescribed under Article
124 of the Constitution and for the H gh Court as prescribed
under Article 217 of the Constitution. These conditions, if
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allowed to be anended, nodified or substituted by way of
legislation in terns of Article 309 of the Constitution

would render the Union and the State judiciary defunct
which, may amount to clipping its wings resulting in the
destruction of independence of the higher judiciary as
contemplated by the Constitution franers. The conditions
for appointnent of judges to the Suprene Court and the Hi gh
Courts may not be anmendable even by a constitutiona

amendnent as the sanme is likely to tanper with the Indian
judiciary and thereby adversely affect the basic features of

the Constitution. The Constitution envisages a single
judiciary, wuniformty in Fundanental laws, civil and
crimnal, and a conmon Al India Service to nan inportant
posts. Speaki ng on the nature of the constitutional schene

Dr. Ambedkar in his speech delivered on Novenber 4, 1948 in
the Constituent Assenbly had said: "A dual judiciary, a
duality of legal codes and a duality of civil services, as |
said, are the |ogical consequences of a dual polity which is

i nherent in a federation. |In the USA the Federal Judiciary
and the State Judiciary are separate and i ndependent of each
ot her. The I'ndi an Federation though a Dual Policy has no
Dual Judiciary at all. The H gh Courts and the Suprene
Court form one single i ntegrated Judi ci ary havi ng
jurisdiction and providing renedies in all cases arising
under the constitutional law, the civil law or the crimna

I aw. (Constitutent / Assenbly Debates. ~ Vol.7 (1948-49) at
pp. 34, 36-37) . "

This Court in S:P. Qupta’ s case (Supra) held that:
"An analysis of the various provisions of the Constitution
and other |laws having a bearing on the question shows that
every Hgh Court inlIndiais an integral part of a single
Indian judiciary and judges who hold the posts of judges of
H gh Courts belong to a single fanily even though there may
be a slight wvariation in tw of the authorities who are
required to be consulted at thetine of the appointnent.
The provisions dealing with the High Courts are ‘found in
Chapter V in Part VI of the Constitution containing
provisions governing the States and the salaries of the
judges of a H gh Court are paid out of the funds of the
State or States over which it exercises jurisdiction. Yet
it is difficult to say that each High Court is independent
of the other H gh Courts. A perusal of the other provisions
in that Chapter shows that the State Legislatures and the
State Governments have very little to do so far ~as the
organi sation of the H gh Courts is concerned."

Judges of the High Court do not constitute a single
Al India Cadre or a 'judicial service’ which “could be
subjected to the Legislature in ternms of Article 309 of the
Consti tution. VWiile dealing with the Hgh Court 'Judges
Transfer case, Bhagwati, J. (as H s Lordship then was) held
t hat : "....the judiciary should be in a country like India
which is marching along the road to social justice with the
banner of denmocracy and the rule of law, for the principle

of independence of the judiciary is not an abstract
conception but it is a living faith which nmust derive its
i nspiration from the constitutional charter and its

nouri shment and sustenance fromthe constitutional val ues.
It is necessary for every Judge to renenber constantly and
continually that our Constitutionis not a non-aligned
rati onal charter. It is a document of social revolution
whi ch casts an obligation on every instrunmentality including
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the judiciary, which is a separate but equal branch of the
State, to transformthe status quo ante into a new human
order in which justice, social, economic and political wll

inform all institutions of national |life and there will be
equality of status and opportunity for all. The judiciary
has, therefore, a socio- econom c destination and a creative
function. It has to use the words of @anville Austin, to

become an arm of the socio-economc revolution and perform
an active role calculated to bring social justice within the

reach of the common man. It cannot remain content to act
nmerely as an unpire but it nust be functionally involved in
the goal of socio-economc justice". |In these appeals, even

the Ilearned counsel appearing on behalf of the appellants
has not tried to conpare or equate the subordinate judiciary

with the distinct and i.ndependent hi gher judiciary
conprising of the judges of Supreme Court and the High
Courts. The apprehension expressed on behalf of t he

respondents that if allowed to enact laws |ike the inmpugned
Bi har | Act, the Union Legislature may by |aw or anendnent of
t he Constitution provide reservations in the hi gher
judiciary - with the object of controlling it and thereby
denol i shi ng the i ndependence of judicary, is thus apparently
m sconcei ved besides being far-fetched. In the present
appeals, it is conceded before us by all the parties
concerned that appointnents to the posts of District Judges
are governed by the Bihar Superior Judicial Service Rules,
1951 (hereinafter referred to as "1951 Rul es") which have,
admittedly, been nade by the Governor of Bihar in exercise
of powers conferred upon himby the proviso to Article 309
read with Article 233 of the Constitution. Reference to
Article 233 of the Constitution only indicates that before
nmaki ng the rules the Hi gh Court had been consulted. " Article
233 of the Constitution itself does not envisage the naking
of rules either by the Governor or by the High Court. Rule
5 of the 1951 Rul es provides that appointment to the Bihar
Superior Judicial Service shall, in the first instance,
ordinarily be to the post of Additional District & Sessions
Judge and shall be nmade by the Governor in consultation with
the H gh Court: "(a) by direct  recruitment from anopng
persons qualified and recomrended by the H-gh Court for
appoi nt nent under clause (2) of Article 233 of the
Constitution; or

(b) by pronotion, fromanong nenbers of the Bihar
Judi cial Service."

O the Posts in the cadre of the service, 2/3rd are to
be filled by pronmotion and 1/3rd by direct recruitnment. The
State Governnment may, in consultation with the H gh Court,
deviate fromthe said proportion in either direction. Rule
3 read with Schedul e provi des the sanctioned strength of the
service whereas other provisions relate to pronotion,  pay,
al l owances and seniority. There is no dispute that these
rul es have been and are being acted upon till date i.e. for
about half a century. The High Court was, therefore, not
justified in holding that the | aw nade under Article 309
would not apply to the judicial service. |f the rules nade
by the executive under Article 309 have been applied and
acted wupon, no objection could be taken to the sovereign
powers of the legislature to enact and nake laws wth
respect to the judicial service in exercise of its power
under first part of Article 309 of the Constitution. It is
also adnmitted that for appointnents to the posts in the
judicial service other than the District Judges, the State




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 80 of 95

Governor, in exercise of his powers conferred upon hi munder
Article 234 of the Constitution, after consultation with the
H gh Court of Judicature at Patna and the Bihar Public
Service Conmission has nade the rules called as "Bihar
Judicial Service (Recruitnent) Rules, 1955" (hereinafter
referred to as "1955 Rules"). Rule 2 of the said Rules
provides that the recruitnent to the post of munsiff shal
be nade in accordance with the rules and recruitment to the
post of subordi nate judge shall be nmade by the Hi gh Court by
promoti on of munsiffs confirmed under Rul e 24 and appoi nt ed
under Rule 26. Rule 3 authorises the Governor to decide in
each year the nunber of vacancies in the post of munsiff to
be filled by appointnents to be made on a substantive basis
or on a tenporary basis or both. The Bihar Public Service
Commi ssion is obliged to announce in each year in such
manner as they think fit the nunber of vacancies to be
filled in that year by direct recruitment on the basis of a
conpetitive exam nation for which applications are required
to be invited fromcandidates eligible for appointnents
under the “rules. The Conmission has the power to fix the
[imt in _any particular year as tothe eligibility of the
candi dates to be admitted tothe witten exanination and if
the nunber of candi dates exceeds to the limt fixed, the
Comm ssion nay nake a prelimnary selection of candidates to
be admitted to the witten exam nation, on the basis of
their academic records. No candi date of the Schedul ed
Castes or the Schedul ed Tribes who i's  otherwise eligible
under the Rules 'can be excluded from appearing at the
witten exam nation. Rul es 6 provides: "6. A candidate
may be of either sex;, and nmust - (a) be under 31 years and
over 22 years of age on the 1st day of August preceding the
year in which the exam nation is held:

Provided that a candidate belonging to a Schedul ed
Caste or a Schedul ed Tribe nust-be under 36 years and over
22 years of age on the said date:

Provi ded further that no candi date who does not bel ong
to a Schedul ed Caste or a Schedul ed Tribe shall be allowed
to take nore than five chances at the examn nation

(b) be a graduate in Law of a University recognised by
the Governor or a Barrister-at-Law or a nenber of the
faculty of advocates in Scotland, or an Attorney on -the
rolls of a Hgh Court, or possess other -educationa
qualifications which the Governor may, after consultation
with the H gh Court and the Conm ssions, decide to be
equi valent to those prescribed above; and

(c) be a practitioner at the Bar of at |east one

years conti nuous st andi ng on t he dat e of t he
adverti senent."

Rul e 6A provides that no person who has nore than one

wife living shall be eligible for appointnent to the
servi ce. Rul e 7 provides that a candi date nmust be of sound
health, good physique and active habits and free from any
physical defect Ilikely to interfere with the efficient

performance of the duties of a menber of the Service. Wth
his application a candidate is required to subnmt the
required docunents as detailed in Rule 9. The exani nation
is to be held according to syllabus specified in Appendix C
to the Rules which are liable to alteration from time to
time by the GCovernnent after consultation with the High
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Court and the Commi ssion. The Commission has the discretion
to fix the qualifying narks in any or all subjects at the
witten examination in consultation with the Patna High
Court . The mininum qualifying marks for candi dat es
bel ongi ng to Schedul ed Castes and Schedul ed Tri bes shall not
be hi gher than 35 per cent unless the nunmber of such persons
at the witten examnation according to the standards
applied for other candidates is considerably in excess of
the nunber of candidates required to fill the vacancies
reserved for the Schedul ed Casts and the Schedul ed Tri bes.
the Comm ssion is obliged to consult the Chief Justice of
the Hi gh Court in the matter of selection of examiners for
the Law papers prescribed for the witten exam nation

Viva-voce test of the candidates is to be held under Rule

17. The Chief Justiceis authorised to appoint an officer
to represent the Hi gh Court at the viva-voce test. Rule 20
provides that Conm ssion shall, while submitting t he

recomrendati ons, consider the clainms of qualified candi dates
bel onging’ to the Schedul ed Castes and the Schedul ed Tri bes.
If the 'list of nominees subnitted under Rule 19 does not
contain an adequate numnber of candi-dates belonging to the
Schedul ed Castes and the Schedul ed Tribes, the Conmi ssion

shall submit a supplenmentary list nomnating a sufficient
nunber of such candidates as in their opinion attain the
required standard of qualifications and are in all respect
suitable for appointnent to the service. It has been

conceded before wus that to give effect to Rule 20 of the
Rules, the Conmm ssion and the H gh Court have been acting
upon the Government orders issued fromtinme to time making
reservations to the extent of 24%in favour of the Schedul ed
Castes and the Scheduled Tribes. It is undisputed that the
1955 Rules were nmde strictly in _accordance with the
requirenent of Article 234 of the Constitution after proper
consultation with the H gh Court and the Public | Service
Conmi ssion. It appears that the controversy arose only when
the State CGovernnent insisted to make reservations in the
Superior Judicial Service which was vehenently resisted by
the Hi gh Court. The facts disclosed in the appeal entitled
State of Bihar vs. Deepak Singh & Ors. indicate that on
30.1.1991 the State CGovernnment consented the H gh Court and
Bi har Public Service Conmi ssi on regardi ng maki ng
reservations in the judicial service. The Public Service
Comm ssi on vide its letter No. 112 dated 30:1.1991
conmuni cated its consent regarding the proposed anmendnent in
the Bihar Judicial Service (Recruitnment) Rules, 1955,
However, the Hi gh Court vide Menp No. 5999 dated 16.4.1991
i nforned the Government that "the court, in the interests of
judiciary, is unable to agree to the proposal of the State
Gover nment . The aforesaid |letters exchanged between the
State Government, High Court and Public Service Conm ssion
obviously indicate that the State Government had intended to
amend the rules already framed in exercise of the powers
vesting in the Governor under Article 234 of t he
Consti tution. In view of the resistance of the Hi gh Court,
being one of the consultees in terns of Article 234, the
State of Bihar opted to pronul gate an O di nance called "The
Bi har Reservation of Vacancies in Posts and Services (for
Schedul ed Castes and Schedul ed Tribes and Oher Backward
C asses) Or di nance, 1991" under Article 213 of t he
Consti tution. The aforesaid Ordi nance was thereafter
substituted by the Bi har Act No.3 of 1992 whi ch was enforced
with inredi ate ef fect except Section 4 which was declared to
have cone into force with effect from 1st Novenber, 1994.
The Reservation O dinance was chall enged in CWwWiJ.C
No. 7619/ 91. The validity of letter dated 1.10.1990 whereby
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directions were issued to the effect that the vacancies of
24th Judicial Conpetitive Exam nation shall be filled in
accordance with the said Odinance were also challenged.
During the pendency of the aforesaid wit petition, the
Ordi nance was replaced by an Act No.3 of 1992. The Hi gh
Court allowed the wit petition vide the order inpugned in
this appeal holding that the i npugned Ordinance/ Act as al so
the letter dated 1.10.1990. 1In so far as its applicability
to the State is concerned, it was ultra vires and contrary
to the nandate of Article 234 of the Constitution

Simlarly the facts revealed in Cvil Appeal No.9072/96
indicate that when on_ 13.10.1993 the State Governnent
decided to fill up the vacancies of Additional D strict
Judges through fresh advertisenent as per directions, the
State Government on 16.11.1993 requested the Hi gh Court to
send the vacancies categorywise in accordance wth the
provisions of Act of 1991. On 16.12.1993 the H gh Court
informed the State Governnent that fresh adverti senent be

i ssued under ~ Rule 5(a) and 6 of the 1951 Rul es. It was
further  ‘recomrended that for eligibility the mininum age of
the applicants be 35 years and wmaxi num 50 vyear. The
Governnment was further -informed by the High Court that the
1991 Act wll neither be applicable nor followed in the

matter of direct recruitment fromthe Bar. No preference be
given to any person on'the basis of caste, religion and sex.
On 4.1.1994 the H gh Court was inforned by the Governnent
that the provisions of the Act of 1991 will also be
applicable to the ‘appointnents in the Superior Judicia
Service in the State of Bihar. The H gh Court was requested
to send the vacancies reservation- wise. On 25.2.1994, the
Hi gh Level Meeting under the Chairmanship of the Chief
Secretary to the Governnent of Bihar was held in which the
Secretary (Law) and Registrar of ~the Hgh Court also
partici pated. In this nmeeting a request was nmade ' to the
Hi gh Court to send upto date vacancies in accordance wth
the Reservation Act as the non conpliance was apprehended to
lead to an offence under the Act. The High Court on 5th
April, 1994 reiterated its position and vide it Jetter
addressed to the Additional Secretary to the Governnment of
Bi har intimated: "Wth reference to your above nentioned
letter on the subject noted above, | amdirected to say that
the State Government has already been inforned about the
resolution adopted by the Court that in the matter of
appoi ntnent of Additional District and Sessions Judge direct
from the Bar, nerit would be the sole criteria and no
preference will be given to any candi date on the basis of
caste, religion or sex. The resolution adopted by the Court
does further state that w thout accepting the provision of
the Bihar Reservation of Vacancy in Posts and Services (for
Schedul ed Cast es/ Schedul ed Tri bes and ot her Backwar d
Classes) Act, 1991, the Court are always prepared to give
preference to a candidate belonging to the Schedul ed | Caste
or Schedul ed Tribe, provided that he is found to be of equa
merit with other candidates.

It needs to be appreciated that the post of Additiona
District and Sessions Judge, in the Superior Judicia
Service, carries wth it a greater responsibility in the
matter of administration of justice. The post demands t hat
the holder of the post should be a person of appreciable
nerit and requisite calibre to performthe functions of a
Senior Judicial Oficer."

On 1.9.1994, the High Court again intimated to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 83 of 95

State Governnment of its position. It is to be noticed that
bef ore this date the State Government had i ssued
adverti senment on 16.6.1994 inviting applications for

recruitment of Additional District and Sessions Judge from
the Bar reserving post for the Scheduled Castes and
Schedul ed Tribes, backward classes, etc. to the extent of
the limts prescribed under the Reservation Act. Aggrieved
by the advertisenent/notification respondents Advocates

filed the wit petition seeking a declaration that the
provisions of the Reservation Act were void and inoperative
insofar as they relate to the Bihar Superior Judicia

Servi ce. The aforesaid wit petition was di sposed of vide
the judgnment inpugned in this appeal. It is thus evident
that having failed to get the consent of the Hi gh Court in
framing the Rules either under Article 234 or Article 309
read with Article 233 of the Constitution, resort was had to
the issuance of ~Odinance and thereafter enacting the
i mpugned Act. This unfortunate position arose on account of
the antagonistic and belligerent approaches adopted by the
State Governnment and the Hi gh Court. Had the aforesaid two
wings of the State acted fairly realising their obligations
under the Constitution, the confrontation could have been
avoi ded. Such a recourse was depricated by this Court in
B. S. Yadavs case  (supra) observing "this wunfortunate

position has arisen largely because of the failure of the
State Governnments to take the High Court ‘into confidence
while anmending the Rules of Service:. W nust express our
concern at the manner in which the Rules of the Superior
Judi ci al Service have been anended by the Governor of Punjab
and particularly by the Governor of Haryana™. |In that case
the Rules had been anmended despite the opposition of the
Hi gh Court and anendnent in Haryana was nmade in order to
spite a single judicial officer who was a direct ‘recruit.
Both the State Governnent and the Patna H gh Court failed to
realise their constitutional obligations in the matter of
public service. The insistence of the State CGovernnent
coul d have been substituted by persuations and ant agoni sm by
the High Court could have been avoi ded by adopting rationa

approach realising the responsibility of the State of the

constitutional obl i gati ons mandat i ng them to make
reservations in favour of the weaker sections of the
soci ety. It cannot be denied that the Reservation Policy

has been accepted to be a part of the Indian Parlianmentary
Denocracy as a safeguardi ng neasure to protect the interests
of the Schedul ed Castes and Schedul ed Tribes. Reservations
have been made in the Constitution to safeguard the
interests of Schedul ed Castes and Schedul ed Tri bes keeping
in mnd the proportions of their population. It cannot be
denied that such weaker sections of the society have / been
subjected to decades of expl oitation, persecution and
discrimnation by the hostile donminating classes, having
been kept outside the sphere of the mainstream for centuries
and deprived of their due share in the polity of the State.
They were acknow edged to be given a special treatnment under
the Constitution. The reservation on the basis of the caste
has a long history in our country. Good or bad the
reservation being the part of the Constitution, the High
Court should not have adopted an adamant attitude of totally
refusing to concede to the request of the State Governnent
for making reservations for the weaker sections of the

soci ety. The hostility between two wings of the State have
not, in any way, strengthened the denocratic set up nor has
it benefitted any section of the Society or institution. It

is to be noticed that the reservations made by the inmpugned
Act were not challenged on the ground of being either
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violative of Fundanmental Rights or contrary to the other
provi sions of the Constitution, except to the extent noticed
her ei nabove. Relying upon judgrment in K N Chandra Sekhara
& Os.v. State of Mysore (AIR 1963 Mysore 292) and M.
Nadaf vs. The State of Mysore (AIR 1967 Mysore 77) the High
Court vide the order inpugned in Deepak Kumars case held:
"Article 234 directs the appointnent of persons to certain
cadres of the judicial service of the State only in
accordance w th the Rules nade under that Article and which
appoints the Governor of the State, the authority to make
these rules after consultation with the Hi gh Court and the
Public Service Conmission. It is manifest fromArticle 234
of the Constitution that the constitutional intent was that
appointnents to the judicial services in a State, unlike
other State services, should be regulated only by rul es made
under that Article and not by a |l aw nmade by the Legislature
of the State, which was conferred power by Article 309 to
make laws for recruitnment to other services. The judicia
service was selected for special treatnment and appoi ntnents
to it were excepted out of the operation of Article 309, and
out of the orbit of ordinary Legislative Control. Article
234 incorporates a comrand of the Constitution on the
subject of appointnments to the cadres of the judicia
service referred to in it and constitutes the Governor in a
sense a select Legislative organ for the enactnment of rules
for the acconplishnent of the Constitutional purpose. The
status of the rules so enacted is as high as that of a |aw
made by the Legislature under Article 309 and of the rules
made under the proviso to it. The attributes of a Governor
to enact rules under Article 234 therefore resenble those of
a Legislature enacting legislation inits owm  |egislative
field. The simlitude between the power of the Legislature
and the power of the Governor being so obvious, it is clear
that the bounds of permissible delegation in each case
shoul d al so be sinmlar."

It cannot be disputed that the judicial service has
been given a special treatnent under the Constitution and
the appointnents to the judicial service can be nmade only in
accordance with the rul es made by the Governor under Article
234 after consultation wth the State Public Service
Comm ssion and the H gh Court exercising jurisdiction in
relation to such State. It follows, therefore, that the
CGovernor or the executive have no right, power or authority
to make rules with respect to the recruitnment ~of persons
other than the District Judges to the judicial service of
the State wunder Article 309 of the Constitution. Rul es
governing the service conditions of such persons in_ the
judicial service can be nade by the Governor only in the
manner as prescribed under Article 234 of the Constitution
It is, however, difficult to accept the finding of the High
Court that the status of the Rules enacted under Article 234
of the Constitution is as high as that of |aw made by the
| egi slature wunder Article 309. It cannot be accepted that
the attributes of a Governor to enact Rules under Article
234 resenble those of a legislature enacting legislation in
its own legislative field and have overriding effect. The
power of the Ilegislature to make law regulating the
recruitment and conditions of service for persons appointed
to public services and posts in connection with the affairs
of Union or of any State under Article 309 of the
Constitution is only subject to the other provisions of
Constitution which have been noticed hereinbefore. Rul es
made under the del egated | egislation cannot be termed to be
such other provisions of the Constitution. It is not only
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Article 234 which confers power upon the Governor to nmke
Rul es in the manner prescribed but various other provisions
including Article 309 which authorise himto nmake rules for
the purposes envisaged and the restrictions and restraints

i nposed by the Constitution itself. It is settled position
of law that the Legislature cannot part with its essentia
| egi slative function. A surrender of such essentia

function woul d anpbunt to abdication of |egislative powers in
the eyes of law. No rule or |aw nade by virtue of del egated
| egi slation can supersede or override the powers exercised
or the |law made by the del egator of power, the sovereign

legislative, in exercise of its constitutional right wth
respect to a matter or subject over which it has otherw se
pl enary power of |egislation. In Re: Article 143,

Constitution of India and Del hi Laws Act (1912) etc. [AIR
1951 SC 332], Kania, CJ, after dealing with various cases of
foreign courts found that the Indian Legislature had plenary
powers ~to legislate  on the subjects falling wthin its
powers under the Constitution.” He further observed, "every
power given to a delegate can be nornmally called back

There can-hardly be a case where this cannot be done because
the legislative body which confers powers on the delegate
has al ways the power to revoke that authority and it appears
difficult to visualise a situation in which such power can
be irrevocably |lost". Referring to 'the constitutiona

schene in this country, Kania, CJ held: "Under the new
Constitution of 1950, the British Parliament, i.e. an
outside authority, '‘has no nore control over the Indian
Legi sl ature. That * Legi sl atures powers are  defined and

controlled and the limtations thereon prescribed only by
the Constitution of India. But the scope of its legislative
power has not becone enlarged by the provisions found in the
Constitution of India. Wile the Constitution creates the
Parliament and although it does not in ternms expressly vest
the legislative powers in the Parliament exclusively, the
whol e schene of the Constitution i's based on the  concept

that the Ilegislative functions( of the Union 'will be
di scharged by the Parlianent and by no other body. The
essenti al of the legislative functi ons, Vi z. t he
determnmination of the legislative policy and its formulation
as a rule of conduct, are still in the Parlianment or the

State Legislature, as the case may be and nowhere el se. I
take that view because of the provisions of Article 357 and
Article 22(4) of the Constitution of India. Article 356
provi des against the contingency of the ~failure of the
constitutional machinery in the States. On a proclanation
to that effect being issued, it is provided in Article
357(a) that the power of the legislature of the State shal
be exercisable by or under the authority of the Parlianent,
and it shall be conpetent for the Parlianment to confer on
the President the power of the legislature of the State to
make laws "and to authorise the President to delegate,
subject to such conditions as he may think fit to inpose,
the powers so conferred to any other authority to  be
specified by himin that behal f." Sub-clause (2) runs  as
fol |l ows:

" For Parliament or for the President or other
authority in whom such authority to make law conferring
powers and inmposing duties, or authorising the conferring of
powers and the inposition of duties, upon the Union or
officers and authorities thereof."

It was contended that on the breakdown of such
machi nery authority had to be given to the Parlianent or the
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President, firstly, to make laws in respect of subjects on
which the State Legislature al one could otherw se nmake | aws
and, secondly, to enpower the Parliament or the President to
make the executive officers of the State Governnent to act
in accordance wth the aws which the Parlianment or the
President may pass in such enmergency. It was argued that
for this purpose the word 'to delegate’ is used. | do not
think this argument is sound. Sub-clause (2) relates to the
power of the President to use the State executive offices.
But under clause (a) Parlianent is given power to confer on
the President the power of the 'legislature’ of the State

"to nmake |aws’. Article 357(1)(a) thus expressly gives
power to the Parliament to authorise the President ’'to
del egate his legislative powers’. |If powers of |egislation

include the power of delegation to any authority there was
no occasion to nmake this additional provisions in the
Article at all. The ~wording of this clause therefore
supports the contention that normally a power of |egislation
does not i'nclude the power of delegation.”

Fazal Ali, J. on the point relating to the functions
of the Legislature and its authority to del egate held: "The
| egi slature nust normal l'y discharge its primary | egislative
function itself and not through others (2) Once it s
established that it has sovereign powers within a certain
sphere, it nust follow as a corollary that it is free to
legislate wthin that sphere in any way which appears to it
to be the best way to give effect to its .intention and
policy in making a particularlaw, and that it nmay utilize
any outside agency to any extent it finds necessary for
doing things which it is unable to doitself or finds it

i nconvenient to do. In other words, it can do everything
which is ancillary to and necessary for the full and
effective exercise of its power of 1egislation. (3) It

cannot abdicate its |egislative functions, and therefore,
while entrusting power to an outside agency, it nust see
that such agency acts as a subordinate authority and does
not become a parallel legislature. (4) The doctrine of
separation of powers and the judicial interpretation it has
received in Anerica ever since the Anerican Constitution was
framed, enables the American courts to check undue  and
excessive delegation but the Courts of this country are not
conmitted to that doctrine and cannot apply it in the sane
way as it has been applied in Anmerica. Therefore, there are
only two rmain checks in this country on the power ~of the
| egislature to delegate, these being its good sense and the
principle that it should not cross the line ‘beyond which
del egati on anpbunts to abdication and sel f-effacenent’ .

Mahaj an, J. was of the view that the Parlianent being
omi pot ent despot , apart from being a | egi slature
simpliciter, it <can, in exercise of its sovereign power
del egate its legislative functions or even create new bodies
conferring on them power to nake |aws. \Whether it exercises
its power of delegation of legislative power in its capacity
as a nere legislature or inits capacity as omipotent
despot, its actions were not subject to judicial scrutiny.
In the sane case Mikherjea, J. held that the |egislature
cannot part wth its essential legislative function. A
surrender of this essential function would amunt to
abdication of its power in the eyes of law. In Hotel Bal aj
& Os., etc. etc. vs. State of Andhra Pradesh & Os.,
etc. etc. [AIR 1993 SC 1048] this Court held that
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| egi sl ative conpetence of a | egislature to enact a
particular provision in the Act cannot be nade to depend
upon the rule or rules, as the case may be, at a given point
of tinme. Conferment of power upon the Governor to make
rules in the manner prescribed under Article 234 of the
Constitution cannot be interpreted to nean that the
constitutional nakers had intended to take away the power of
the legislature, adnmttedly, conferred upon it under Part Xl
Chapter | read with Seventh Schedul e of the Constitution

Such an interpretation, if accepted, would be contrary to
the settled principles relating to interpretation of
St at ut es. VWereas it is true that the Governor of a State
cannot nmake rules wth respect to subjects covered by
Article 234 in any other manner, (Article 309) it cannot,
however, be accepted that such power of the Governor can be
equated with the sovereign power of the |egislature to make
laws wth respect to the assigned field. Law making power
of the legislature with respect to judicial service wthout
encroachi ng upon the subjects covered by Article 233 to 236
has inpliedly been acknowedged by this Court in B.S.
Yadavs Case (supra). The Hi gh Court of Mysore in KN

Chandra Sekhars case (supra) while referring to Articles

233 and 309 had made certain observati ons which have been
relied wupon by Patna Hgh Court in the inpugned judgment.
In that case the Hi'gh Court of Mysore in fact was not called
upon to decide the issue of the finality of the rules nmade
under Article 234 of the Constitution in relation to a |aw
made under Article 309. In the case before Msore Hi gh
Court, the dispute had arisen with respect to t he
appoi ntnents to the posts of munsiffs in judicial service of
the State of Mysore. The Public Service Comission of the
State conducted a conpetitive exam nation under the rules
made for the purposes by the Governor of the State wunder
Article 234 and proviso to Article 309 of the Constitution

The candi dates who took the exam nation but did not succeed
chal | enged the notification of the Public Service Comm ssion
on the ground of its being w thout |awful authority. The
notification of the Public Service Comi ssion was i npeached
on the ground that since the rules did not prescribe the
criterion by which the success of candidates should be
determ ned, there was no criterion by which the ~Comm ssion
could have determ ned whether a candi date has succeeded or
failed and it was not upon the Conmm ssion to prescribe for
itself a criterion not found in the rules. The Conm ssion
had applied a fornula for ascertaining the names of the
successful candidates by fixing 45% as qualifying marks for
the candidates belonging to Schedul ed Caste and- Schedul ed
Tribes and 55% for others. It was further ‘clainmed  that
power of the Governor to fix the qualifying marks was
inpliedly delegated to the Commission. In that context the
H gh Court examined Article 234 of the Constitution and
obser ved: "It is reasonably clear that the purpose of
Article 234 is that the collective wi sdomof the Governor

the Hgh Court and the Public Service Commi ssion should
regul ate appointments referred to in that article, and it is
plain that no rule nade without the required consultation
can have any effect or potency. It is obvious that wthin
the range of the many matters requiring such collective
deliberation would fall a rmultitude of subjects such as the
determ nation of the question whether the appointments
shoul d be nade on the basis of an examination, and if so, of
what pattern, the selection of the subjects in which the
candi dates should be exam ned, the deternmination of the
qualifying and maxi mum marks, the appointnment of the
authority to conduct the exanmi nation, the qualifications and
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di squalifications of the candidates and the |ike."

It further held:

"If, on its true construction, Art.234 does not
require that standard to be specified or formulated by a
rule, then alone, could it be said that the Governor could
del egate that function to another. That article is a
speci al constitutional provi si on renovi ng from the
provisions of Art.309 certain appointments to the judiciary
and enjoining the Governor to make themin accordance wth
rules enacted in consultation with the H gh Court and the
Public Service Commission.  \Wat are the matters about which
the Governor is required to consult the High Court and the
Public Service Conmission. The Public Service Comm ssion
it is obvious, was required to be consulted in regard to
matters in which it had special conpetence to offer advice
The High Court was required to be consulted so that its
advice —may  be obtained as to how.and in what nanner the
appointnents to a service under its control may be
satisfactorily made."

It was conceded that there was no rule prescribing the

qual i fying nmarks. Nor was the power to ‘determ ne those
qualifying marks @ expressly delegated to any |egislative
aut hority. In that case the State had prayed for placing

the construction on Article 320(3) to the effect that the
clause did not require the Governor or the legislature
functioning under Article 309 of the Constitution to consult
the Public Service Comm ssion for deternmination of the
qualifying nmarks and that it was open to the |egislature or
the Governor, as the case may, to determine and fix ' those
qual i fying marks w thout such consultation. The court found
that the provisions of Article 320(3) were so conprehensive
which did not adnmit the interpretation sought for. The
determ nation of qualifying narks was held to be an integra
part of schenme for an examninati on because the -exanination
was the nmethod applied for recruitnent for testing the
suitability of candidates to the judicial service. The
Court observed that "the construction suggest ed by
M . Advocat e General which nmakes it possible for t he
| egislature or the Governor to decline to consult Public
Service Conmission on the determnmination of the qualifying
marks and to that extent diminishes the wutility of the
construction and makes it futile and illusory, cannot merit
accept ance". Consul tation required under Article 234 was
held to extend to everyone of the matters on which Article
320(3) enjoined consultation. The qualifying marks secured
in a conpetitive exam nation prescribed by rul es nmade under
Article 234 shall formthe subject matter of consultation by
the governor wth the Hgh Court and the Public Service
Conmi ssi on. VWiile striking down the selection, the Court
held that it shall be open to the Governor to nmake
appropriate rule determining the qualifying narks and to the
Public Service Commission to conduct another viva-voce

exam nation in accordance wth those Rules. No Act of
| egislature nmade on the subject was in issue warranting
observations made in para 23 of the judgnent. O herw se

al so while dealing with Chandra Shekar’s case(supra) Brother
Maj mudar, J. has rightly concluded: "Somath Iyer, J.,
speaking for the Division Bench observed that: 'Article 234
excepts out of the operation of Art.309, appointnents to
judicial service and constitutes the Governor in a sense a




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 89 of 95
select legislative organ for enactnment of rules for the
pur pose’ . The aforesaid observation will of course have to

be read down in the light of the Constitution Bench deci sion
of this Court in B.S. Yadav's case (supra)."

In MI1. Nadafs case(supra) relying on K. N. Chandra
Sekhars case the H gh Court of Mysore held that the Rules
franed by the Governor under Article 309 of the Constitution
could not override the Rules made by hi munder Article 234
of the Constitution. The petitioner in that case had relied
upon the Rules franed under proviso to Article 309 of the
Constitution dealing wth recruitnent generally for the
Mysor e State Civil Services wher eas specific Rul es
pertaining to the judicial service had earlier been franed
under Article 234 of the Constitution. After referring to
K. N. Chandra Sekhars case the Court held: "Froma reading
of that decision, it is clear that no rule relating to the
appoi nt nent of the persons nentioned in Article 234 of the
Constitution can be validly nade by the Governor without
consulting either the Hgh Court or the Public Service
Conmmi ssi on. As seen earlier, t he Mysore Munsi ffs
(Recruitment) Rules, 1958 prescribed the age limts for the
appoi ntnents of the Miunsiffs. Rules therein were made by
the Governor under Article 234 of the Constitution in
consultation with the H gh Court and the Public Service
Conmi ssi on. Any | variation of that rule can only be nade
under Article 234 and that i'n_~accordance wth t he
requirenents of that Article. “As seen earlier "Rules" do
not comply with the requirements of Article 234. That being

so, we are unable to accept the contention of M.Javali, the
| ear ned counsel for t he petitioner that the age
qualification prescribed under the Minsiffs (Recruitment)

Rules stood nodified by rule 6(4)(b) of the "Rul es". Qur

view that appointnents to judicial services of the 'State
other than that of the District Judges should be made  only
in accordance wth the rules nade by the Governor under
Article 234 of the Constitution after consultation with the
State Public Service Conm ssion and the High Court
exercising jurisdiction in relation to such-State and not
under rules framed by him under Article 309 of the
Constitution is also supported by the decision of the Mdras
Hi gh Court in N Devasahayamv. State of Madras Al R 1958 Mad
53 and that of the Rajasthan H gh Court in Rajvi Amar Singh
v. State of Rajasthan AIR 1956 Raj. 104."

It is true that if there is a conflict between the
Rules framed under Article 234 of the Constitution and the
Rul es made under Article 309, the latter Rules, in so far as
they relate to Subordinate Judiciary shall be ineffective
and not applicable. However, main Article 309 cannot be
made subject to the provisions of Article 234 except to the
extent indicated in Chapter V. In other words, the
appropriate legislature would be conpetent to nmake laws if
aut horised under Chapter Xl read with Seventh Schedul e of
the Constitution. In case of conflict between the Rules
made under Article 234 and the | aws nmade by the appropriate
| egislature, the Rules would give way to the [aws nade by
the sovereign legislature. Such | aw made, however, may be
declared invalid or inapplicable to the judicial service if
it in any way underm nes the independence of judiciary or
ot herwi se encroaches wupon the constitutional guarantees
under af oresaid Chapter VI or is violative of the
Fundanental Rights. Gving any other interpretation would
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anmount to usurping the power of the sovereign |egislature.
Such an approach would be nugatory to the concept of
Parliamentary Denocracy adopted by the people of India for
their governance. There cannot be two opinions that the
Parliamentary Denocracy is one of the basic features of the
Constitution which nobody can alter, nodify or substitute
even in exercise of the constitutional powers conferred upon
the Parlianment under Article 368 of the Constitution. The
Hi gh Court of Patna, therefore, fell in error in holding
that the law nmade by the sovereign legislature in exercise
of the powers vesting in it under Article 309 or Part Xl
read with Seventh Scheduled of the Constitution was not
applicable to the judicial service of the State of Bihar

From the schene of the Constitution wth particular
reference to Part VI, Chapter VI, Part XV Chapter |, Part
Xl Chapter | and Seventh Schedul e of the Constitution what
emerges is that: (i) The constitutional-makers had given a
speci al~ status and treatment to the judicial service; (ii)
That the i ndependence of judiciary is ensured which cannot
be interfered wth either by an executive action or by an
act of legislature; (iii) That the conditions of service
spelt out in Chapter ~VI of the Constitution cannot be
altered, nodified or substituted either by rule maki ng power
or by legislation  made in exercise of the powers under
Article 309 of the Constitution; (iv) Rules made under
Article 234 have pri macy in t he matter of
appoi ntnent/recruitment, discipline and control of the
judicial service and even such rules cannot take away from
persons belonging to the judicial service any right of
appeal which they may have under the law regulating the
conditions of their service or as authorising the H gh Court
to deal wth themotherwi se than in accordance wth the
conditions of their service prescribed under such Law, (v)
The provisions of Chapter VI of Part VI and the powers
conferred wupon the appropriate legislature and the Governor
under Article 309 are conplenmentary and supplenentary to
each other subject to the conditions of ensuring the
i ndependence of judiciary; (vi) That in case of ~ conflict
between the rules made under Chapter VI and under Article
309, the rules specifically framed under Article 234 of the
Constitution would prevail and the rules nade under Article
309, to that extent, shall give in theirway; (vii) ~That
the Parlianent or the State Legislature can |egislate upon
any matter including the matters relating to the judicia

service provided the legislation is pernitted under Part Xl,

Chapter | read with Seventh Schedule and is not in-conflict
with other provisions of the Constitution and rights
guaranteed in favour of the judicial service by the

Constitution itself under Part VI Chapter VI; (viii) /Even
if any law nmade by the appropriate legislature is held to be
nmade wth plenary power of |egislation and not in_-conflict
with Part VI Chapter VI, being subject to Judicial Review,
it can be challenged if it violates the Fundamental ' Rights
or any other provision of the Constitution; ix) As in the
case of Rules made under Article 234 of the Constitution, it
is expected that if any rules are intended to be nade by the
executive wunder Article 309 with respect to the judicia
service, the H gh Court shall be consulted and its views
gi ven due wei ght while making such rules. It is needless to
say that in the process of consultation, the concerned Hi gh
Court shall keep in mnd the constitutional obligations of

the State under Part 111, Part IV or any other provision of
the Constitution. x) The conclusions enunerated herei nabove
are, however, not applicable to the higher judiciary

constituted and established under Part V Chapter |1V and Part
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VI Chapter V of the Constitution. |In view of the position
of law as enunci ated herei nabove, the findings of the High
Court in the inmpugned judgnent in so far as it holds that
the inpugned Act is not applicable to the judicial service

cannot be sustained and is liable to be set aside.
Admttedly, the inmpugned Act has not been chall enged on any
other ground. It is not the case of the respondent that the

Act is wviolative of any of the Fundanental Rights or in
violation of any constitutional provision or it tanpers with
the i ndependence of judiciary. The inpugned Act does not in
any way usurp the power of the Hgh Court to make
recomendations for appointnment of District Judges and
direct pronotions or appointnent of persons other than
District Judges to the judicial service. After enacting the
law in accordance with the constitutional provisions, the
selection for appointnment of the persons to the judicia
service has been left tothe wisdomand at the discretion of
the H.gh Court. The High Court has not in any way been
deprived 'of ~making the selection of the best available
candi dates if they otherwise fulfil the eligibility criteria
and cone-within the paraneters prescribed by | aw. Despite
the i npugned Act, making reservations, the power of the Hi gh
Court in the matter of appointments has not been curtailed

as apprehended. Appoi ntments on the basis of reservation
can be nmade of only such persons who are found eligible and
recormended by the High Court. The Governor or the

executive cannot | appoint any person-of their own from the
reserved categories. Once reservations are made, the High
Court is absolutely within its powers to fix the category

and suitability to nake sel ection for recomrendation. The
i ndependence of judiciary has not, in any way, been taken
away by the exercise of legitimate powers by t he
| egi sl ature. By exercise of its power the |egislature does

not appear to have interfered with the overall control of
the High Court over the subordinate judiciary. Even though
the appropriate authority to make the appointnents is the
Gover nor, yet the power of the H gh Court Sor the
i ndependence of judiciary is not underm ned because the
power to nmke the appointnment conferred upon the Governor
has to be exercised by himin consultation with the Hi gh
Court. This Court in MM CQupta & Os.v. Stateof J & K&
Os. [AIR 1982 SC 1579], after referring to a catena of
authorities, concluded: "W are of the opinion that healthy
convention and proper norns should be evolved in the natter
of these appoi ntnents for safeguardi ng the independence of
the judiciary in conformty with the requirenments of the
Consti tution. We are of the opinion that normally, as a
matter of rule, recomendati ons made by Hi gh Court for. the
appointnent of a District Judge should be accepted by the
State Government and the Governor should act on the / same.
If in any particular case, the State Government for -good and
wei ghty reasons find it difficult to accept t he
recormendations of the Hi gh Court, the State Governnent
shoul d conmunicate its views to the Hi gh Court and the State
Government nust have conplete and effective consultation
with the H gh Court in the matter. There can be no doubt
that if the H gh Court is convinced that there are good
reasons for the objections on the part of the State
CGovernment, the High Court will undoubtedly reconsider the
matter and the recomendations made by the H gh Court.
Efficient and proper judicial admnistration being the main
obj ect of these appointnments, there should be no difficulty
in arriving at a consensus as both the H gh Court and the
State Covernnent nust necessarily approach the question in a
detached manner for achieving the true objective of getting
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proper District Judges for due adm nistration of justice."

This Court in Indra Sawhney & Ors. vs. Uni on of
India & Os. [1992 Supp. (3) SCC 217] has held that
reservation is a renmedy for historical discrimnation and
its continuing ill-effects. Poverty demands affirmative
action. Its eradication is a constitutional mandate. The
purpose of Article 16(4) is to give adequate representation
in the services of the State to that class which has no
representation. This Articles carves out a particul ar class
of people and not individuals fromthe weaker sections and
the class it <carves out is the one which does not have
adequate representation in the services of the State.
Pandian J., in his concurring but separate judgment had
observed: "Though 'equal protection’ clause prohibits the
State from making unreasonabl e discrimnation in providing
preferences and facilities for any section of its people,
nonetheless it requires the State to afford substantially
equal opportunities to those, placed unequally.

The basic policy of reservation is to off-set the
i nequality and renove the nanifest inbal ance, the victins of
which for bygone ‘generations lag far " behind and demand
equality by special preferences and  their strategies.

Ther ef or e, a conpr ehensi ve net hodol ogi cal approach
enconpassing jurisprudential, conparative, historical and
ant hr opol ogi cal condi tions is necessary. Such

consi derations raise controversial issues transcending the
routi ne | egal exercise because certain social groups who are
i nherently unequal and who have fallen victins of
discrimnation require conpensatory treatnment. Needless to
enphasise that wequality in fact or~ substantive ‘equality
i nvol ves the necessity of beneficial treatnent in order to
attain the result which establishes an equilibrium between
two sections placed unequal ly."

The majority judgnent further held that power of
"State" to nake any provision under Article 16(4) does not
necessarily nean that such provision be mde only by
Parliament or any State Legislature. CGovernnent can -al so
i ntroduce reservation by executive orders as appears to have
been practised in Bihar also so far as subordi nate judicia
service is concer ned. As the inmpugned Act maki ng
reservation in the services including the judicial ~service
has not been chall enged on the grounds of being violative of
Fundanental Rights or in contravention of any constitutiona
provi si on there is no necessity of testing its
constitutional wvalidity on the aforesaid touchstones. In
view of this position of law it has to be now ascertained as
to whether the inpugned Act had really made any provision of
reservation in the judicial service as well or not. The
High Court on perusal of its various provisions has  held
that the Act did not relate to the judicial service and the
i nsi stence of the CGovernnent of Bihar to issue notifications
in accordance wth the said Act by making provision for
reservation was uncalled for. Wile interpreting the words
"office or department” occurring in the definition of term
"establishnment” under Section 2(c) of the Act, the Court
held that the aforesaid words referred to the office or
departrment of the Court and not the Court itself. It
further held that reservation of posts in the judicia
service de hors of the Reservation Act was not permnissible.
Intepreting Section 4, the Hgh Court observed: "The
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correct construction of Section 4, in the context, read with
Section 2(c) and 2(n), would be sonething like this--

Al'l appointnments to service and posts in any office or
department (i.e. establishnent) of the judiciary by direct
recruitment shall be regulated in the foll ow ng manner."

The findings of the Hi gh Court cannot be wupheld in
view of the clear provisions nade in Bihar Act No.3 of 1992.
The Preanble of the Act states that it has been enacted to
provide for adequate representation of Scheduled Castes,
Schedul ed Tribes and other Backward Cl asses in posts and
services under the State. " Section 2(a) defines "Appointing
authority" in relation to a Service or post in an
establishnment to mean the authority enmpowered to make
appoi ntnent to such services or-posts; Section 2(c) defines
"Establishnment” ~as "any office or department of the State
concerned w th the appointnments to public services and posts
in connection with the affairs of the State and includes (i)
| ocal or statutory authority constituted under any State Act
for the time being in force, or (ii) a co-operative
institution regi stered under the Bihar Co- operative
Societies Act, 1935 (Act 6 of 1935) in which share is held
by the State Governnent or which receives aid fromthe State
CGovernment in terns of |oan, grant, subsidy, etc. and (iii)
Universities and | Colleges affiliated to the Universities,

Primry, Secondary . and High Schools and . al so ot her
educational institutions whichare owned or aided by the
State Governments and  (iv) —an establishment in public
sector"; Section 2(f) defines "Reservation" ‘to nmean,

reservation of vacancies in posts and services for Schedul ed
Cast es/ Schedul ed Tribes and Ot her Backward C asses; | Section
2(n) defines "State" to incl ude the GCovernnent, the
Legi slature and the Judiciary of the State of Bi har and al
local or other authorities withinthe State or wunder the
control of the State Government. Section 3 refers to the
"Services" to which the Act has not been nade applicable.
Section 4 mandates that all appointnents to the Services and
Posts in an establishment which are to be filled by direct
recruitment shall be regulated in the nmanner prescribed
therein. 50% of the avail able vacancies are to be filled up
from open nerit category and 50% from reserved category:
The vacancies from different categories of reserved
candi dates from anongst the 50%the reserved categories
shall, subject to other provisions of the Act, be as
foll ows: (a) Schedul ed Castes 14% (b) Schedul ed Tri bes 10%
(c) Extrenely Backward Cl ass 12% (d) Backward C ass 8% (e)
Econom cally Backward Wman 3% (f) Econom cal | y Backward 3%
------ Total 50%

Section 5 of the Act provides: "Review of Reservation
Policy.--(1) It shall be the duty of the State Governnment to
strive to achieve the representation of the Schedul ed
Cast es/ Schedul ed Tribes and other Backward Cl asses in the
various services of posts of all the establishnents of the
State as defined in clauses (c) and (d) of Section 2 in the
proportion fixed for various reserved categories under
Section 4.

(2) The State Governnent shall review its reservation
policy after every ten years:

Provi ded that every order nade under sub-section (2)
shall be laid as soon as may be after it is made, before the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 94 of 95

State Legislature while it is in session for a total period
of fourteen days which nay be conprised in one or in two
successi ve sessions."

The aforesaid Act was anended by Act No. Xl of 1993 by
whi ch anobngst others Sub- section (2) of Section 4 was
substituted prescribing the extent of percentage of

reservati ons. Simlarly clause (c) of sub-section (6) of
Section 4 was substituted prescribing the manner of filling
the wvacancies in case of non-availability of suitable
candidates in the reserved categories. Clause (e) of

sub-section (6) of Section 4 was substituted providing:
"(e) If required nunber of candi dates of Schedul ed Castes,
Schedul ed Tribes and Extrenely Backward C asses and Backward
Cl asses and Wnen of Backward Cl asses are not available for
filling up the reserved vacancies, fresh adverti sement nay
be rmade only for the candidates belonging to the menbers of
Schedul ed ' Castes, ~Schedul ed Tri bes and Extrenely Backward
and Bacward d asses and Wnen of Backward Cl asses, as the
case may be, to fill the backl og vacancies only."

A conbined reading of the various provisions of the
Act leave no doubt -“that it is also ‘applicable to the
establishnment of judicial service and "not only to the
office or department of the Court,  excluding the Court
itself", as has '‘been held in the inmpugned judgnent. No
other interpretation.is possible in view of the definitions
of "establishment” and "State" in Sections 2(c) and 2(n) of
the Act. 1t was not correct for the H gh Court to say that
the aforesaid |anguage of the statute was capable of nore
than one interpretation and for that such interpretation
whi ch is not absurd or inconsistent should be followed. The
Court is required to interpret-statute as far as possible
agreeable to justice and reason. VWile interpreting a
statute the courts have to keep in nmind the underlying
policy of the statute itself and the object sought to be
achieved by it. This Court in  Nasiruddin -vs. State

Transport Appellate Tribunal [AIR 1976 SC 331] held: " f
the precise words used are plain and unanbi guous, they are
bound to be construed in their ordinary sense. The mnere
fact that the results of a statute nay be unjust does not
entitle a court to refuse to give it effect. |If there are

two different interpretations of the words in an Act, the
Court will adopt that which is just, reasonable and sensible
rather than that which is none of those things: If the
i nconvenience is an absurd inconvenience, by (reading an
enactnment in its ordinary sense, whereas if it is readin a
manner in which it is capable, though not in an ~ordinary
sense there would not be an inconvenience at all; there
woul d be reason why one should not read it according to its
ordinary grammatical meaning. Were the words are plan the
court would not make any alteration.”

It is not correct as held by the Hgh Court in the
i mpugned judgnment that interpreting the statute in favour of
the appellant State, as desired, "would anmount to rel egating
the judicial service at par with not only the secretaria

staff or the admnistrative, executive or council of
mnisters and legislature but also their own staff. That
would be contrary to law laid down by the Apex Court in Al

India Judges Case (supra)". It appears that to arrive at

such a conclusion the H gh Court was al so persuaded and
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i npressed on account of the statement before it that the
provisions of the Reservation Act had been declared to be
ultra vires, as regards the Bihar Subordinate Judicia

Service i.e., as regards recruitment of judicial officers
other than that of the District Judges in the case of Deepak
Kumar Singh & Others. Interpretation of Section 4 as put in
by the High Court, if accepted, would not only frustrate the
pur pose and object of the Bihar Act No.3 of 1992 but al so be
contrary to the nandate of the Constitution as enshrined in
its Part Il11 and further declared in Part 1V, Article 56 and
Article 335 of the Constitution. The High Court is thus
held to have fell in error of lawin declaring the Act as
ultra vires in so far as its applicability to the judicia

service is concerned, and also in the mat t er of
interpretation of its various provisions. The appeals are
accordingly allowed by setting aside the judgnents inpugned
therein with a direction to the respondents to fill up the
vacancies  in accordance with the Rules applicable and the
provisions of the inmpugned Act. wthout disturbing the
appointnents made till date on the basis of this Courts

order. The seniority of the nmenmbers of the judicial service
shall be deternined in accordance with the Service Rules
applicable and the provisions of the Act by adjusting the
candi dates selected on reservation to fill in the reserved
slots keeping in view the guota and rota rule as
specifically pointed out by this Court inits order dated
16. 11.1995. No costs.




