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ACT:

%

I ndustrial Disputes Act, 1947

Section 33(2) (b) read with Section 2(rr)-Statutory wage-
Conputation of amunt of one nonth’'s wages to be paid to
di schar ged/ di sm ssed ' wor knen- Wet her ~enpl oyer ‘justified in
reducing the amount by statutory tax deductions-Wether
approval applications liable tobe rejected on ground that
deduction of tax resulted in payment of less ‘than one
nonth’s wages- Order of discharge/termn nation requiring
approval of conpetent authority-Nature and effect of  order
till approval .

HEADNOTE:

The appel | ants, enpl oyees of the respondent Air India, who
were awarded penalties of renoval. or disnmissal by the
respondent, as a result of the disciplinary proceedings,
were paid one nonth’s salary or, wages, reducing it by a sum
of Rs. 10 or 15, as deductible on account of nonthly paynent
of tax on enploynent, inmposed on salary and wage earners,
under the provisions of the West Bengal State Tax on
prof essions,. Trades, Callings and Enpl oynents Act,1979. The
respondent-Air India sought approval of its action from the
Nati onal Industrial Tribunal, under Section 33(2) (b) of the
I ndustrial Disputes Act, which was opposed by the appellants
on the ground that there was short paynent and accordingly
it was not in terns of the nmandatory provisions of - Section
33(2) (b) of the Act. The Tribunal upheld the objection and
rej ected the approval applications.

In wit petitions preferred by the respondents, a Single
Judge of the High Court held that the Tribunal was in error
in refusing approval on the ground of short paynment and
remanded the matter to the Tribunal for decision on nerits’
Letters Patent Appeals preferred by the appellants- were
di smssed by a Division Bench of the Hgh Court affirmng
the view of the Single Judge.

In the appeals preferred by the enpl oyees, on behalf of the

appel | ant s it was contended that one nonth’s wage
statutorily required to he paid in terns
1007

of Section 33(2) (1)) was a paynment which did not pay take
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the character of salary or wage as the appellants were not
sal ary or wage earners while getting that one nonth's "-age,
and therefore, not being salary or wage earners in that
nonth, order (if dism ssal or termination of service having
been passed against them they were not in enployment and
hence not liable to pay tax, that the very basis of tax
stood displaced and hence the deduction of tax at the
snapped source rendered the payment or deposit of one
nonth’s wage defici ent, contraveni ng t he nmandat ory
provi sions of Section 33(2) (b) of the Act.

It was contended on. behalf of the respondent Air India
that the statutory deduction of tax payable under the Tax
Act inhered in the paynment of one nonth's wage. and in any
case, the difference had been tendered before the Tribuna
for paynment to the workman, on objection raised, during the
pendency of the approval proceedings.

Di sm ssing the appeals, this Court

HELD :~ 1. Wen an order of discharge or dismissal of a
workman i's i nconplete and inchoate until it,-; approval is
obt ai ned from ~the Tribunal, there is no effective

term nation of the relationship of the enployer and the
enpl oyee. Not only ina limted way that the relationship
is snapped factually and one nmonth’s wage is given to the
enpl oyee to soften the rigour of his factual unenploynent
but the content and character of the wage would extendedly
tend to renmain the same so far as subjection to statutory
tax deduction is concerned, being renuneration paid as
understood in Section 2 (rr) of the Industrial D sputes Act.
on the supposition that the terms of enployment, expressed
or implied, were fulfilled and the same was due as wages
payable to the workman-in respect of his enploynent,or of
wor k done in such enpl oynent, even though he was not put to
wor k.

2.1. Bare-facedly the inclusions and exclusions provided in
Section 2(rr) do not refer to tax dues. Rat her the
provision is silent about statutory tax deductions.  But it
goes without saving; if there is’a statutory compulsion to
deduct, that conpulsion would have an intrusive role to
play, getting a proper fitnment, as the law nmay warrant its
effect, Section 33(2) (b) apart. The natter has to be
viewed in this light.

2.2.1n the instant case, the appellants were salary or wage
earners, getting salaries or wages per nonth and from their
wages, prior to their order

1008

of renoval or dismissal, tax deductions ‘under the West
Bengal State Tax on Professions, Trades, Ceilings. and
Enmpl oyments Act, 1979. were being nuade. It was the
enployer’ liability to deduct and pay the tax on behalf if
the enpl oyee under Section 4 of the Act. Failure to comply
with the provisions of the Section exposed the respondent to
penal ties and prosecuti on under other provisions of the Act.
3.1.The proviso to Section 33(2) (b) mandates two ' steps,
that wunless workman is paid wages for one nonth and  an
application as contenplated is made by the enployer to the
Tri bunal for approval of his action, no such workman van he
di scharged or disnmissed. The intention of the |legislature
in providing for such a contingency was to soften. the
rigour of unenployment that will face the worknman, against
whom an order of discharge or dismssal. has been passed.
3.2.By passing the order of discharge or disnissal de-facto
rel ati onship of enployer and enpl oyee is ended, but not de-
jure, for that coul d happen when the Tribunal accords its
approval . The enpl oyee. thus gets factually unenpl oyed from
the date of the approval application in the sense that he is
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not called to work and is paid only a nonth's wage
representing the succeedi ng nonth of his unenpl oynent. The
relationship of enployer and enployee is legally not
terminated till approval of discharge or dismissal is given
by the Tribunal. And this state of affairs was required to

he ended within a period of three nonths; fromthe date of
recei pt of such application in terns of sub-section (5) of
Section 33, though the | apse of such period Wuld not end
the proceedi ng and such tinme was extendable by the Tribuna
for reasons to be recorded in witing.

3.3.In this fluid state of affairs, the | egal character of
one month’s wage woul d undergo a change depending (on the
result of the approval application. |If the Tribunal were to
refuse the approval, the inchoate and inconplete order of
di scharge or dism ssal would end and the | egal character of
one nonth’s wages would transformto be the sane as In-fore,
from which statutory tax deduction could legitinmately be
made by ‘the employer. 1In the event of approval of the
application by the Tribunal, the legal character of one
nonth’s. ‘wage would, on the other hand, be a wage w thout

enployment. In the given situation, if the Tribunal were to
refuse approval solely on the ground that statutory tax
deduction stands inits way to the grant of approval, it

could legitimately nmake its order conditional on maeki ng good
such payment. This isa field in which the interest of both
parties has to be kept in view,
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for the situation would be precarious for the enployer if he
were not to deduct tax under section 4 of the Tax Act and
exposing himto the dangers of penalties and prosecution

I f approval was to be rejected on nerit and otherwise to be
rejected for not maki ng conpl ete paynent of one nonth wage,
it would thus be just and proper to let the. enployer deduct
the statutory tax deduction fromthat one nmonth wage, ' since
the rel ati onship of enployer and an enpl oyee has effectively
not been termnated, to neet the  eventuality, lest the
approval application be disnmssed on nerit. On the other
hand, it would be just and proper either for the enpl oyer on
his own or on the asking of the Tribunal to let the sum
representing statutory tax deduction be deposited in the
Tribunal for paynment to the workman in the event of the
approval application being allowed. |If these two situations
can he saved in this manner there would, in no event, he a
di smssal of the approval application for paynent ~of wage
subj ected to statutory tax deduction

3.4 Distinction would have to be drawn between statutory

deductions |ike tax deductions and other deductions which
the enployer considers he can nmake. In either’ event, he
takes the risk when making a deduction. 1In the case of

statutory tax deductions, his justificatory burden is /|ess,
for he has the shelter of the tax law. The case- of the
ot her deducti ons woul d obvi ously be on different footing for
he may not have any thrust of law. Those may purely be

contractual. Those deductions may not be conpul sive under
any |law. The enpl oyer nmakes the deduction in such cases at
his peril.

3.5 In the instant case, there definitely arose a genuine
claim to nmake the tax deduction and doing so the enployer
projected its case before the Tribunal in that angle. Not a
pai sa otherwise was kept back. Thus, in the facts and
circunstances of the case the respondent was able to
establish that its deliberate deduction representing the tax
fromone nonth’'s wage was not to shorten the wage and cause
infraction of Section 33 (2) (b), but a conpul si ve’
deduction to fulfil a statutory obligation by the thrust of
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the Tax Act.

Syndicate Bank Lid. v. Rain Nath Bhat, (1967-68) (XXXII)
F.J.R 490; Tata lron and Steel Co. Ltd. v. S.N Mdak,
[1963] 3 S.C.R 411 and Bharat Electronics Ltd., Bangalore
v. Industrial Tribunal, Karnatak, Bangal ore and Anr., [1990]
1 SCR 971, relied on

Muzaf farpur Electric Supply Co. v. S. K Dutta, (1970) LLJ
Vol .2 p.547; Dinesh Khare v. Industrial Tribunal, Rajasthan

(1982) LAD |.C 517 and Balner- Lawie and Co. Ltd. .
Waman B. More, [1981] 42 F.L.R 272, distinguished.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 3134-36 of
1993.

From t he Judgnent and Order dated 12.7.91 of the Bombay Hi gh
Court ill 'Appeal Nos. 1309, 1309 and 1311 of’' 1997.

M K. Ramanmurthy. Ms. Chandan Ranmamurthi and M A Krishna
Moort hy for the Appellants:

F.S. Nariman, Arun Jaitly, Lalit Bhasin, J.K Das, Viplay
Sharma and vi neet Kumar for the Respondents.

The Judgnent of the Court was delivered by

PUNCHHI, J. leave to appeal granted.

The question which falls for determ nation in these Appeals
is whether in Conmputing the amount of one nonth’'s wages, to
be paid Under section 33(2) (h) of the Industrial D sputes
Act, 1947, (hereafter referred to as the "Act’) the enpl oyer
is justified in reducing, the  anmount by statutory tax
deductions’ ?

The three appellants herein, in the period 1979-80 were in
the enpl oyment of the respondent-Air India, and stationed at
Cal cutta. They i ndi vidual l'y suffered di sciplinary
proceedi ngs on the charges of sone m s-conducts and ha%i n,
been found guilty were awarded penalties of renoval or
dismissal by the Air India, as, due to each. It is comobn
ground that the respondent-Air India, statutorily bound,
Applied to the National I|ndustrial. Tribunal. Bonbay by
nmeans of separate approval applications under section 33(2)
(b) of the Act to have its action approved. |In ternms of the
said provision it paid to the appellants one nmonth’s salary
or wages reducing it by sumof Rs. 10 or 15, as deductible
on account of nonthly paynent of tax on enpl oynent inposed
on salary And wage earners, under the provisions of" the
West  Bengal State Tax on Professions Trades, Callings and
Enpl oyments Act, 1979 (hereafter referred to as~ "the Tax
Act). The approval sought by the respondent-nanagenment  was
opposed by the appellants before the Tribunal. and though
initially not part of the defence taken in the witten
statenment defence was | ater set up by themthat they had not
been paid wages in terns of the mandatory provisions of
section 33(2) (b) of the Act, as there was short paynent.
This put the respondent managenent to Alert and it laid
before the Tribunal account which, had gone on to work out
the nmonth's wages. It is common ground that the paynent
otherwise was proper but since it was short by 10 or 15
rupees, as respectively due on account of taxable under the
Tax Act, the paynment was termed as invalid.

1011
The Tribunal sustaining the objection rejected the approva
applications on that score alone and not on nerits. In

separate writ petitions by the respondents, the Bormbay Hi gh
Court interfered in the matter taking the view that the
Tribunal was in error in refusing-approval on the around of
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the suggested short paynent and hence breach of section 33
(2) (b) of the Act. The matter could not be finalised by
the learned Single Judge and. remand to the Tribunal was
made for decision on nmerits. Letters Patent Appeal s
preferred by the respective appellants were dismssed by a
di vision bench of the Bonbay H gh Court affirm ng the view
of the learned Single Judge. That is why the instant
appeal s.
The issue, on the face of it, is extrenmely narrow. But
before we get into grips with it, let us take stock of the
statutory provisions which cone into action leading to the
answer. The first in priority are the two provisions of the
Act being section 2 (rr) defining 'wages’ and section 33(2)
(b) inposing the discipline, which are reproduced hereafter:

"2. IN TH'S ACT, UNLESS THERE 1S ANYTHI NG

REPUGNANT | N-THE SUBJECT OR CONTEXT, -

(rr) 7 wages’ neans all renuneration capabl e of

being expressed in terns of noney, which

woul d,” if the ternms of enploynent, expressed

or ~implied, were fulfilled, be payable to a

wor kman in respect  of his enploynent, of work

done in such enpl oynent, and includes -

(i) Such al -l owances i ncl udi ng dear ness

al l owances ~ as the workman is for the tine

being entitled to;

(ii)the, value of any house accomodation. or

of supply of light, water, nedical attendance

or other anmenity or of ‘any service or of any

concessional supply of food-rains or-other

articl es,

(iii) any travelling concession

(iv) any conmi ssion payable on'the Pronotion

of sal es or business

or bot h;

but does not include-

(a) any bonus;

1012

(b) any contribution paid or payable by the

enpl oyer to any pension fund or provident fund

or for the benefit of the workman under any

law for the time being in force;

(c) "any gratuity payable on the termnation

of his service"

"SECTI ON 33 - CONDI TI ONS OF SERVI CE, ETC. TO

REMAI N UNC HANGED UNDER CERTAIN CI'RCUMSTANCES

DURI NG PENDENCY OF PROCEEDI NGS

(1) XXXXXXXXXXX

(2) Duri ng the pendency of any such

proceedi ng in respect of an i ndustria

di spute, the enployer may, in accordance’ wth

the standing orders applicable to a  workman

concerned in such dispute or. where there are

no such standing orders, in accordance wth

the ternms of the contract, whether express  or

i mplied, between him and the workman,

(@) XXXXXXXXX

(b) for any msconduct not connected wth

the dispute, discharge or punish, whether by

di sm ssal or otherw se, that worknman

PROVIDED that no such workman shall be

di scharged or dism ssed, unless he has been

paid waves for one. nonth and an application

has been nmade by the enpl oyer to the authority

before which the proceeding is pending for-

approval of the action taken by the enpl oyer."
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Bare-facedly the inclusions and exclusions provided in
section 2(rr) do not refer to tax dues. Rat her the
provision is silent-about statutory tax deductions. But it
goes without saying, if there is a statutory compulsion to
deduct, that conpul sion would have an intrusive role to play
getting a proper fitnent, as the law may warrant its effect,
section 33 (2) (b) apart. The matter has to be viewed in

this light.
That the appellants were salary or wage earners, getting
salaries or wages per month is not in dispute. It is also

not in dispute that fromtheir wages, prior to their order
of renoval or dismssal, tax deductions under the Tax Act
were being nmade. There was no objection by the appellants
to such deductions at that point of tine. That it was the
enployers liability to deduct and pay the tax on behalf of
the. enployee wunder section 4 of the Act is also beyond
di spute. Section 4 of the Tax

1013

Act pointedly enjoins upon the enployer to deduct the tax
payabl e ‘under the Act fromthe salary or wages payable to
any person earning a salary or wage, before such salary or
wage is paid to himand the enployer has al so been foisted
with the liability to pay tax on behalf of salary or wage
earner irrespective of the fact whether such deduction has
been nmde or not whenthe salary or wage was paid to such

person. |n other words, the tax payabl e by the wage earner
is deductible fromhis wage irrespective of the fact whether
such deduction has been nmade or not, but the ‘liability to

pay tax is on the enployer. Thus it cannot be denied that
while the appellants were salary or wage ~earners, their
wages or salary had to suffer & deduction of payment of tax
at the hands of the respondent-enployer.” Failure to conply
the provisions of section 4 of the Tax Act exposed the
r espondent to penalties and prosecution under ot her
provi sions, of the Act, details of which need not be brought
her ei n.

It was canvassed on behalf of (the appellants that one
nonth’s wage statutorily required to be paid in ‘terns of
section 33(2) (b) is a paynent which does not partake the
character of salary or wage as the -appellants were not
salary or age earners while getting that one nonth's wage
Sequelly it was canvassed that not being salary or wage
earners in that nonth, orders of dism ssal or term nation of
service having been passed against them they were not in
enpl oyment and hence not liable to pay tax.- It was asserted
that the very basis of tax stood di splaced and hence the
deduction of tax at the snapped source rendered the paynent
or deposit of one nonth’s wage deficient. contravening the
mandatory provisions of section 33(2) (b) of the Act. On
the other hand, it was contended inter alia on behalf of
the respondent that the statutory deduction of tax  payable
under the Tax Act inhered in the paynment of one nonth’s
wave, and in any case the difference had been tendered
before the Tribunal for payment to the worknmen, on objection
rai sed. during the pendency of the approval proceedings.
These are the contours of the dispute.

The proviso to section 33(2) (b) mandates two steps, that
unless the workman is paid wages for one nmonth and an
application as contenmplated is made by the enployer to the
Tri bunal for approval of his action, no such workman can be
di scharged or dismssed. The intention of the |egislature
in providing for such a contingency is not far to seek and
as was pointed out by this Court in the case of Syndicate
Bank Limted v. Rain Nath Bhat 11 967-681 (XXXI|) FJR 490 at
497 was "to soften the rigour of unenmployment that will face
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the wor kman, agai nst whom an order of discharge or dism ssa
has been passed."

A three-judge bench decision, authored by Gajendragadkar
C.J. of this Court in Tata Iron and Steel Co. Ltd. v. S.N
Modak [1963] 3 SCR 411 a page 418,

1014

had the occasion to spell out the nature of the order of
di scharge or dismissal. It was ruled that-such order being
i nconplete and inchoate until the approval is obtained.

could not effectively terminate the relationship of the
enpl oyer and the enpl oyee, as the question of the validity
of the order would have to be gone into, and if approval is
not accorded by the Tribunal the enployer would be bound to
treat the workmen concerned as its enpl oyee and pay him al
t he wages for the period even though t he enpl oyer
subsequently could proceed to termnate the enployee’s
servi ces. Thus this Court’s view always has been that
rel ati onship of employer and enployee is not effectively
terminated by the passing of the order of discharge or
di smissal' _until approval thereto in terms of section 33(2)
(b) is accorded by tile Tribunal
A three-judge bench of this Court in Bharat Electronic
Limted, Bangal ore ~v. [Industrial Tri bunal , Kar nat ak,
Bangal ore and another, [1990] 1 SCR 971 at pages 976-977
observed as fol |l ows
"One nonth’s wages as thought ‘and provided to
be given are conceptually for the nonth to
follow, the nonth of unenploynment and in the
cont ext ‘wages for the nmonth followi ng the date
of dism ssal and not a repetitive wage of the
nonth previous-to the date of dismssal. | f
the converse is read inthe context ' of the
proviso to section 32(b), it inevitably would
have to be read ,is doubl e the wages earned in
the nonth previous to the date of dismssa
and that would, in our view be, reading in the
provi si on somret hing which is not there, either
expressly or inpliedly."
Bharat Electronics was a case in which wages had been paid
or offered to the workman in terns of section 33(2) (b).
short of the night shift allowance, and this Court took the
view that fromthe date of dism ssal or renoval (factua
though), the occasion to earn night shift allowance  could
not and did not arise. In order to earn night shift
all owance the workman had to actually work in-~ the night
shift and for the purpose had to report for duty on being
put to that shift. It was in this situation held that night
shift allowance automatically did not formpart of his wage
as it was not such an allowance which flowed to him as
entitlenent not restricted to his service.
In this extrene situation, the enployee, in one sense, gets
unenpl oyed as he stands deprived of work with effect from
the date of the application for approval, on which  date
his discharge of dismssal is factually effective. He
stands paid his nonths, wage fromsuch date and this is a
wage conceptually for the nonth
1015
foll owi ng not double the wage for the nmonth previous to the
date of +the application. This is the dicta of Bharat
El ectronics case (supra). |In the other sense the order of
di scharge or dismssal is inconplete and inchoate, unless
approved by the Tribunal and till approval is granted there
is no effective break of the enployer’s and enployee
rel ati onship. This is the dictumof Tata Iron & Stee
Conpany’s case. So if these two features are grasped.
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appreci at ed and bl ended, it would lead us to the
understanding that by passing the order of discharge or
di smi ssal de-facto’ relationship of enployer and enpl oyee is
ended, but dot de-jure, for that could happen when the
Tri bunal accords its approval. The enployee thus gets
factual ly unempl oyed from the date of the approva
application in the sense that he is not called to work and
is paid only a nmonth's wage representing the succeeding
nonth of his unenploynent. The relationship of enployer and
enpl oyee is legally not ternmnated till approval of
di scharge or dismssal is given by the tribunal. And this
state of affairs was required to be ended within a period of
three nonths fromthe date of receipt of such application in
terns of subsection (5) of section 33, though the | apse of
such period would not and the proceeding and such tine was
extendable by the Tribunal for reasons to be recorded in

writing. Now in-this fluid state of affairs, the |Iegal
character  of one, month’'s wage would undergo a change
depending, on the result of the approval application. | f

the Tribunal were to refuse the approval, the inchoate and
i nconpl ete order of discharge or dismssal would end and the
| egal character of one nonth’s wales would transformto be
the sane as before, fromwhich statutory tax deduction could

legitimately be nmde by the employer. In the event of
approval of the /application by the Tribunal, the |ega
character of one nobnth’s wage would on tile other, hand be a
wage w thout enploynent. |In the given situation, if the

Tribunal were to refuse approval solely on the ground that
statutory tax deduction stands in-its way to the grant of
approval, it could legitimtely nake its order conditiona

on naking food such paynent. This is a field in which the
interest of- both parties has to be kept in view, « for the
situation would be precarious for the enployer if ‘he were
not to deduct tax under section 4 of ~ the Tax Act and
exposing himto the dangers, of penalties and prosecution.

I f approval was to be rejected on nerit and otherwise to be
rejected for not maki ng conpl ete paynent of one nmonth wage,

it would thus be just and proper to |let the enployer deduct
the statutory tax deduction fromthat one nmonth wage, since
the rel ationship of enployer and an enployee has effectively
not been terminated, to neet the eventuality, lest the
approval application be dismssed on nerit On the other hand
it would be just and proper either for the enployer on his
own or on the asking of the Tribunal to let the ~sum
representing statutory tax deduction be deposited in the
Tribunal for paynent to tile workman in the,event ~of the
approval application being allowed. |f these two situations
can be saved in this manner there would, in no event be a
di smssal of the approval application for paynent of / wage
subjected to statutory tax deduction. Taken in this /tight
one isto

1016

view the deduction and the subsequent offer of t he
respondent to pay the tax deducted, and |ater deposited
before the Tribunal, for paynent to the worknan. Thi s
paynment was of fered and deposited before the decision of the
approval application at a tine when the relationship of
enpl oyer and enpl oyee had effectively not been termninated.

Here distinction would have to he drawn between statutory

deductions |ike tax deductions and other deductions which
the enployer considers he can nake. In either event, he
takes the risk when making a deduction. 1In the case of

statutory tax deductions his justificatory burden is |ess.
for he has the shelter of the tax law. The case of the
ot her deductions woul d obviously be on different footing for
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lie nmay not have any thrust of law. Those may purely be
contractual . Those deducti ons nmay not be conpul sive under
any law. The enpl oyer nakes the deduction in such cases at
his peril. But here, in the present situation, there
definitely arose a genuine claimto make the tax deduction
and doing so the enployer projected.its case before the

tribunal in that angle. Not a paisa otherwise was kept
back. Thus in the facts and circunstances it appears to us
t hat the respondent was able to establish that its

del i berate deduction representing the tax fromone nonth's
wage was not to shorten the wage and cause infraction. of
section 33(2) (b) but a conpul sive deduction to fulfill a
statutory obligation by the thrust of the Tax Act.

On this analysis and understanding the case of the Patna
H gh Court in Mizaffarpur Electric Supply Co. v. S K

Dutta(1990) LLJ Vol.2 page 547 where when the Iloan and
noney-order conmm ssion was deducted fromone nmonth’'s wages,

it was held to be violative of section 33(2) (b) of the Act
and the /case Rajasthan H gh Court in Dinesh Khare v.

I ndustrial ~Tribunal, Rajasthan(1982) LAB I.C. 517, decided
by S.C. Agrawal, then on that bench, and who is happily now
a menber of this bench, disapproving, the deduction of
provident fund on the finding, that those did not represent
"enol uments carried by the workman concerned while on duty
within the neaning of section 2(rr) of the- Enployees
Provident Fund Act. being, cases clearly  distinguishable
woul d not further the case of the appellants.. Conversely a
singl e bench decision of the Bonbay flesh Court in Balmer
Lawie and Co. Ltd. v. Wanan B. More [1981] 42 F.L.R

272275 would also not further the case of “the respondent
because instantly no difficulty or inability to make the
necessary calculations at a particular point-of tinme arose
which difficulty or inability get removed subsequently. The
claim to tax deduction was there to begin,with and ' could

subsist till the grant of the approval application and such
grant could be conditional on the paynent back of the tax
deducti on. Al  option of this method should settle the
guesti on. We do not wish to enter upon other ~‘questions

cropping up to determine the tax liability of the enployer
or the enployee in that period of one nonth.

1017
At this juncture, it would add to our understanding if we
reproduce a passage from Bharat El ectronics case _supra)-.
It is:
"Before concl udi ng t he j udgrent t he
observations in Syndicate Bank’s case, afore-
guoted, are again to he borne in mnd. |In the

facts and circunstances of this case the
managenent paid to the workman. a sum of
Rs.607.90 as a nonth’'s salary "to soften the
rigour of unenploynent that wll <face the
wor kman" . Fl ow coul d a short paynment of Rs.
12 he said to have | essened the softening of
such rigour is thought stirring. Viewed in
the context, there could genuinely be a
di spute, as in the present case, as to whether
a particular sumwas due as wages. It is, of
course, risky for the managenent to raise it
as to pay even a paise less than the month’s
wages due under section 33(2) (b), would he
fatal to its permission sought. But at the
sane time it needs to be clarified that it 1is
for t he managenment to est abl i sh, when
guestioned, that the sumpaid to the worknan
under section 33(2) (b) represented full wages
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of the nonth follow ng the date of discharge
or dismissal, as conceived of in the provision
and as interpreted by us in entwining the
ratios in Bennett Col enan’s case (supra) and
Di | bagh Rai Jarry’'s case (supra) and adding
somet hi ng oursel ves thereto.™
Thus on principle and percept we go on to hold that when an
order of discharge or dismssal of a workman is inconplete
and in choate wuntil it’'s approval is obtained from the
Tri bunal , there is no effective termnation of t he
rel ati onship of the enployer and the enployee. Not only in
alimted way that the relationship is snapped factually and
one nonth's wage is given to the enployee to soften the
rigour of his factual unenploynent, but the content and
character of the wage woul d extendidly tend to remain the.
same so far as subjection to statutory tax deduction is
concerned, being remuneration paid as understood in section
2(rr) ,of  the Act, on the supposition that the terns of
enpl oynment, expressed or inplied, were fulfilled and the
same was due as wages payable to the workman in respect of
his enploynment, or of work done in-'such enploynment, even
t hough he was not put to work.
Thus as a result, we find no cause to interfere in the
judgrment and order of the H gh Court. Accordingly we
di smss these appeal s 'but |leave the parties to bear their
own costs.
N. P. V. Appeal s di smi ssed.’
1018




