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ORDER

1. River Krishna originates inthe State of Mharashtra and fl ows down
through the State of Karnataka and State of Andhra Pradesh and neets the
Bay of Bengal in Andhra Pradesh. It has got several tributaries and in the
pre-independence era, there was not nuch dispute between the then States
for sharing water of any inter-State river. Even then, when |arge-scale
projects were taken up in one State, the other riparian States were
apprehensi ve of getting their share of water fromthe river and it is in
this context, for sharing the water of Tungabhadra, ‘another river in
Krishna Basin, there was an agreenent in 1944, settling the dispute
concerning the share of the water of the said river Tungabhadra. After the
Constitution of India came into force, the Krishna basin fell within the
territories of the States of Bonbay, Msore, Hyderabad and Madras. The
States went on planning for erection of big projects for proper utilization
of the waters of Krishna basin and in July, 1951, a nenorandum of agreenent
had been drawn up for apportionnent of the avail able supply of Krishna
river systemanong the four riparian States nanely, States of Bonbay,

Hyder abad, Madras and Mysore. It appears that the said nenorandum of
agreenment had been drawn up to renmain valid for a period of 25 years and
even at that point of time, the State of Mysore refused to ratify the
agreenment. After inplenentation of the recomendati ons of the States
Reor gani sati on Act, in the year 1956, the Krishna basin cane to be
controlled by the States of Bonbay, Mysore and Andhra Pradesh, which becane
the riparian States. Each of these States became active for exercising
their right share over the water of Krishna valley and the Central Water
and Power Commi ssion had drawn up a scheme for re-allocation of the Krishna
wat er. That however was not acceptable to the States and no agreenent
between the States could be reached. Wenever any of the riparian State
woul d cone up with nmajor projects, the other States would object to the
same. By undertaking the construction of |arge projects by different

States, pressure became nore on the avail able supplies and di sputes between
the riparian States becane nore and nore bitter. Several objections were
raised in relation to Nagarjunasagar and Srisailamprojects in Andhra
Pradesh as well as Koyna project in Maharashtra. The Central Governnent, in
1963 had taken a decision to clear up the pending new projects on the basis
that the wi thdrawal of water by the States of Mharashtra, Mysore and
Andhra Pradesh shoul d hot exceed 400, 600 and 800 T.M C. respectively. This
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deci sion of the Central Governnent was not acceptable to the State of
Maharashtra and in June, 1963, the Maharashtra Governnent had requested the
Govt. of India for naking a reference of the disputes to a Tribunal

Bet ween the period of 1963 to 1969, the Central Government tried their best
to resolve the disputes between the riparian States by negotiations and
hol di ng several inter-State Conferences. But it received nore nunber of
applications for reference of the dispute in the years 1968 and 1969. Then
agai n, on account of reorganisation of the States and re-distribution of
the Tungabhadra Valley itself between the States of Mysore and Andhra
Pradesh, disputes also arose concerning the validity of the earlier
Tungabhadra agreenent and the control and distribution of Tungabhadra
water. The State of Karnataka is the successor State of State of Msore.
Finally on 10th of April, 1969, Government of India constituted the Krishna
Water Disputes Tribunal and called upon the Tribunal for adjudication of
the water disputes regarding the inter-State river Krishna and the river
val l ey thereof. The Tribunal was constituted under Section 4 of the Inter-
State Water Disputes Act, 1956 (hereinafter referred to as "the Act’),

whi ch Act has been enacted by the Parlianment in exercise of powers
conferred under Article 262 of the Constitution of India. The said Tribuna
on consideration of the materials placed before it, investigated into the
matters referred to it and forwarded a report to the Central CGovernnent,
setting out the facts found by it and giving its decisions of the natters
referred to it, on 24th of Decenber, 1973, under Section 5(2) of the Act.
On receipt of the said report and the decision, the Governnent of India as
well as the three riparian States nanely States of Mharashtra, Karnataka
and Andhra Pradesh nade references to the tribunal for further

consi derati on under Section 5(3) of the Act and the tribunal on

consi deration of those references submitted its further report giving such
expl anati ons of gui dance, as the tribunal deened fit on the matters
referred to it under Section 5(3) on 27th of ‘May, 1976. It may be stated
that the original report dated 24th of Decenber, 1973 contai ned the Fina
Order of the tribunal and the further report dated 27th of My, 1976 al so
contai ned the nodified Final Order, which nodification was necessary
because of explanations given to references nade by different States under
Section 5(3) of the Act. The Central Covernnent construed the aforesaid
Final Order to be the decision of the tribunal and accordingly, published
the sanme in the Extraordinary Gazette dated 31st of 'May, 1976 and on such
publication, the said Final Order has statutorily becone final and binding
oh the parties to the dispute.

2. In the Report of the tribunal as well as in the further Report,
submitted by the tribunal, two Schenes have been evol ved - Scherme "A" and
Schene "B". On the basis of agreenent between all the States, the
availability of water in Krishna basin was found out at 2060 T.MC. on 75%
dependability. The tribunal under Schene "A' nade the nmass allocation in
favour of three riparian States of the dependable flow at 75% whi ch had
been arrived at 2060 T.M C, indicating that the State of Mharashtra shall
not use in any water year nore than 560 T.M C, the State of Karnataka shal
not use in any water year nore than 700 T.M C. and the State of Andhra
Pradesh shall not use nore than 800 T.MC. in any water year. It had al so
indicated that the State of Andhra Pradesh which is-the last, riparian
owner, will be at liberty to use the renmaining water that may be flowing in
the river Krishna but by such user the State shall not acquire any right
what soever in respect of the excess quantity, which it uses beyond the
allotted quantity of 800 T.MC. It is to be stated that in course of the
proceedi ngs before the tribunal, several schenes had been submitted by the
States for the examination of the tribunal and the tribunal considered al
such schenmes and had finally evolved the Scheme "A'. On 4th of My, 1973,
all the three States submitted their views under the signature of their
respecti ve counsel on the nethod of allocation to be adopted by the
tribunal which was marked before the tribunal as Exhibit MRK - 340 and
under that docunent the parties had called upon the tribunal not only to
have nass allocation of utilisable dependable flow at 75% but al so for

al l ocation on percentage basis in surplus as well as deficit years of flow
and restrictions with regard to the use and the nature of such restrictions
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was to be decided by the tribunal. It also called upon the tribunal to have
a joint control body to nonitor the said allocation on percentage basis in
surplus as well as deficit years of flow For giving effect to the

al l ocation on percentage basis in surplus as well as deficit years of flow,
the tribunal evolved the Schene "B" and indicated the sanme in its origina
report as well as in its further report. But for proper inplenmentation of
Schene "B", the Constitution of the Krishna Valley Authority was absol utely
necessary and the State of Andhra Pradesh not having agreed for
Constitution of the controlling authority, the tribunal did not nake Schene
"B" as part of its Final Order though the said Schene "B" was a part of its
original report as well as the further report and thought it fit to |eave
the matter either to the good sense of the rival States or for the
Parlianment to nmake a legislation to that effect under Entry 56 of List | of
the Seventh Schedule to the Constitution. The State of however being of
the opinion that Schene "B" having fornmed a part of the decision of the
tribunal was also required to be notified by the Central Governnent under
Section 6 of the Act, meking it binding on the parties, and the sane not
havi ng been done, filed the present suit on 1st of March, 1997, inpl eading
the State of Andhra Pradesh, the State of Maharashtra and the Union of
India as party defendants, invoking the jurisdiction of this Court under
Article 131 of the Constitution, seeking relief for a decree that the
surplus water in river Krishna i.e., in excess of 2060 TMC at 75%
dependability be shared in accordance with the deterni nations and
directions of the tribunal, contained inits report and further report and;
a declaration that defendant No. 1 State of Andhra Pradesh is not entitled
toinsist onits right to use the surplus water i.e., in excess of 2060 TMC
at 75% dependability, so long as Scherme "B" framed by the tribunal is not
fully inplenmented and a mandatory injunction to the defendant No. 3 Union
of India to notify Schene "B" framed by the tribunal and nmake provisions
for establishnent of a Krishna Valley Authority for inplenentation of the
directions of the tribunal inits Report and Further Report. The State of
Kar nat aka has al so prayed for an order of injunctiaon, restraining defendant
No. 1 fromcontinuing to execute several other projects |like Tel gu Ganga,
Srisailam Ri ght Bank Canal, Srisailam Left Bank Canal, Bheena Lift
Irrigation and Pulichintala Projects, until Schene "B" framed by the
tribunal is effectively inplenented. The cause of action indicated in the
plaint is the refusal of defendant Nos. 1 and 2 to consent to the sharing
of surplus waters in excess of 2060 TMC and for inplenentation of Schene
"B".

3. According to the assertions nade in-the plaint, the dispute centres
round the interpretation 'scope and extent of the decision of the tribunal
and particularly Cause V (c) thereof as well as the refusal of the first
def endant for inplenmentation of Scheme "B" drawn up by the tribunal and the
further claimof the State of Andhra Pradesh to use the surplus water in
excess of 2060 T.M C. by constructing | arge-scal e permanent projects. The
plaintiff, State of Karnataka in its plaint, broadly referred to the

adj udi cation made by the tribunal, indicating therein that the tribuna
consi dered the question of allocation of 2060 T.MC., which in turn was
determ ned on the basis of 75% dependabl e flow of river Krishna up to

Vi jaywada and allocated to the three States of Mharashtra, Karnataka and
Andhra Pradesh for their beneficial use to the extent provided in C ause V
i.e. not more than 560 T.MC., 700 T.MC. and 800 T.M C. respectively. It
was al so averred in the plaint that the tribunal was of the opinion that
for fuller utilisation of water of river Krishna, provisions would be made
both for surplus and deficit years and accordingly, evolved Scherme "B" but
since Constitution of the Krishna Valley Authority was the back-bone of the
aforesaid Schene "B" and the State of Andhra Pradesh did not agree for the
setting up of the said Krishna Valley Authority, the tribunal left the
guestion of enforcenment of such schene to the good sense of the parties or
the wi sdom of Parlianment. The State of Karnataka has al so averred that
clarificatory applications were filed before the tribunal under Section
5(3) of the Act in respect of Schenme "B" and the tribunal did entertain the
sane and did answer the clarifications sought for by giving explanations
and or nodifications, to the original scheme and, therefore, the tribuna
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itself accepted the position that Schenme "B" contained in the origina
report is also a decision of the tribunal which could be clarified or

expl ained on an application being filed under Section 5(3) of the Act. The
plaint then, narrates as to howin the further report dated 27th of My,
1976, the tribunal investigated into and determ ned the shares of
respective States in the surplus flows in excess of 2060 T.M C. and how
ultimately a conprehensive Schene "B" was drawn up for fuller and better
utilisation of all the waters in every water year and yet the sanme could
not be given effect to as the tribunal thought it inmproper to constitute an
authority in the. absence of agreement between all the riparian States. It
isinthis context the tribunal had observed that it is unwi se and

i mpracticable to inpose an adm nistrative authority by a judicial decree

wi t hout the unani nous consent and approval of the parties. According to the
plaintiff, since Schene "B" provided for a fuller and better utilisation of
the water of river Krishna, which the tribunal has itself evolved after
deeply pondering over the matter, the same nust be held to be a decision of
the tribunal, required to be published by the Union Governnent under
Section 6 of the Act and since the parties had not agreed for Constitution
of an authority when the tribunal gave its further report, it could not be
nade a part-of the Final Order. But according to the plaintiff, Section
6(A) having been inserted into the Act, enabling the Central CGovernnent to
franme Scheme or Schemes to give effect to the decision of the tribuna

i ncludi ng establishment of an authority, there exists no | egal inpedinment
for enforcing the said Schene "B" and appropriate directions could be given
by the Court to the Central Governnent for constituting the authority and
give full effect to the Schene "B'. The plaintiff also averred in the
plaint how fromtine to tine the State of Karnataka had been requesting the
State of Andhra Pradesh as well as the Union Governnent for inplementation
of Schene "B" and how the said State of Andhra Pradesh, defendant No. 1 has
refused to agree for inplenentation of Schenme "B".

4. The defendant No. 1, State of Andhra Pradesh in the witten statenent
filed, took the prelimnary objection that the adjudication sought for by
the plaintiff is itself a water dispute and, therefore, the suit under
Article 131 is barred in view of the nandate under Article 262 of the
Constitution read with Section 11 of the Inter-State Water Di sputes Act.
The further stand taken by defendant No. 1 is that it i's only the Schene
"A" which can be held to be the decision of the tribunal which conmes into
operation on the date of publication of the sane under Section 6 of the Act
and whatever the tribunal has observed-in relation to framing of Schene
"B", the sane is nerely tentative and obiter observation and cannot be held
to be a part of the decision of the tribunal and as such is unenforceable.
It has al so been averred that the tribunal itself having indicated that the
Schene "B" could be inplenented either by agreement of the parties or by

| egi slation by the Parlianment and the parties having not agreed to, the
Court woul d not be conpetent to direct the Parlianment to have a |egislation
and, therefore, the relief sought for cannot be granted in the suit. It has
been further averred that in view of Clause V (c) of the Finall Oder, which
has been notified in the official Gazette, the State of Andhra Pradesh is
entitled to use any water, which nay be flowing in the river Krishna, so
that the sane woul d not be wasted by entering the sea and, therefore, the
prayer for injuncting the State of Andhra Pradesh in going ahead with
several projects is not entertainable. The defendant No. 1 further asserts
that Scheme "A" having been acted upon by the parties for over two decades
and under the said Schene revi ew having been provided for after 31lst of

May, 2000, the question of inplenmentation of Schene "B" at this |ength of
time is not only inequitable but also wholly uncalled for. Wile refuting
the assertion made in different paragraphs of the plaint, it has been
reiterated that Schene "B" never forned part of the decision and as such
guestion of its inplementation does not arise and further Section 6(A) of
the Act not being there on the statute book on the date the report of the
tribunal was published, the sanme is not relevant in the context. According
to Defendant No. 1, the plaintiff has attenpted to raise an inmagi hary

di spute in an attenpt to invoke the jurisdiction of this Hon'ble Court so
that the attention of all concerned is diverted fromthe illegal projects
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continued to be executed by it contrary to the decision of the tribunal and
the suit lacks bona fide. It has al so been averred that the so-called
Scheme "B" was nerely a tentative one and without its back-bone nanely the
Constitution of the Monitoring Authority called Krishna Valley Authority,

it cannot be held to be a Final decision of the tribunal having any bindi ng
effects. So far as different projects undertaken by the State of Andhra
Pradesh, it has been averred that under the tripartite agreenent even
before the Final decision of the tribunal, the plaintiff voluntarily agreed
for supply of 15 TMC of drinking water to Madras, which is the Tel gu Ganga
Project and, therefore, the plaintiffs objection on this score is basel ess
and frivolous. In respect of other projects objected to by the plaintiff,

it has been averred that the tribunal itself has granted the liberty to the
State of Andhra Pradesh to utilise the excess water flowing in river
Krishna and, therefore, there has been no infraction of the said |iberty
granted by the tribunal. It has also been further averred that the tribuna
inits further report having adopted Schene "A" as its Final decision, it
is only that Scheme which is binding on the parties and whatever has been
stated as Schene "B" i's not the decision of the tribunal

5. The State of Maharashtra, Defendant No. 2 al so had taken the stand that
the suit for directing inplenmentation of Schenme "B" is not maintainable

i nasmuch as the inplenentati on of the same depends upon the consent of the
States and the Court cannot force the States for giving its consent nor can
the Court direct the Parliament to have a |legislation for the sanme. The
def endant No. 2 however agreed with the State of Kamataka so far as the

al | egation of appropriation of the remaining water of the river Krishna in
a permanent way by constructing projects |ike Telgu Ganga, Srisailam RBC,
SrisailamLBC, Bhjma Lift and Pulichintala by the State of Andhra Pradesh,
Def endant No. 1. The positive stand of the State of Mharashtra is that
until and unless a chain of carry over reservoirs.in entire Krishna basin
are erected, the question of inplenentation of Schene "B" would not arise
and since the said carry over reservoir have not been constructed as yet,
the prayer for inplenentation of Schene "B" is prenmature. The said

def endant al so averred that the relief sought for is essentially a review
of the Final Order and there were no circunstances justifying the prayer
for inplementation of Schene "B", particularly, when a review is provided
after 31st of My, 2000, which is quite near. The State of Mharashtra
defendant No. 2 reiterates the stand of the Andhra Pradesh, defendant No. 1
to the effect that it is the tribunal’s decision in termof Schene "A"
which is final and binding order on all States and not the framing of
Schene "B" contained in the report of the said tribunal

6. Union of India, defendant No. 3, inits witten statement took the stand
that the suit as franmed is not maintainable by virtue of Section 11 of the
Act read with Article 262 of the Constitution. So far as the user of water
by the State of Andhra Pradesh is concerned, the Union Government contends
that the award having set out in gross the quantity of water which could be
used in a given water year by Miharashtra and Karnataka and Andhra Pradesh
with the liberty to Andhra Pradesh to use the surplus water, the said
|iberty does not confer or create any right in the State of Andhra Pradesh
and such user would be subject to right of upper riparian States nanely
Mahar ashtra and Karnat aka. The Uni on Government further asserts that the
award does not give a project-wi se allocation but does the gross allocation
and each of the State is bound to give effect to the award gi'ven by the
tribunal. On the avernents of the other paragraph of the plaint, the Union
Governnent has indicated that the same are all matter of record and do not
require any further elucidation.

7. On the pleadings of the parties the follow ng i ssues have been framed:

1. Whether the suit is barred by Article 262(2) of the Constitution read
with Section 11 of the Inter-State Water Disputes Act, 1956? (A P.)

2. Wiether the suit is liable to be disnissed as not disclosing cause of
Action? (A . P.)

3. Wiether the suit is liable to be dismssed as seeking relief which are
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contrary to the Report and Decision of the KWDT? (A P.)

4. What is the "decision" of the KWDT binding on the parties under Section
6 of the Act in relation to

(a) Scheme 'B

(b) Use of surplus water a contenplated in Cause (V)(c) read with C ause
XIV(A) of the Award.

5. Wiether reference to Schene "B in the 1st and the further report of the
KWDT, disclose a conplete schenme, and whether such schenme is capable of

i npl enentation at this stage, in view of circunmstances referred to in para
11 of the prelimnary objections and para 1 of the parawise reply in the
witten Statenent of Andhra Pradesh? (A P.)

6. It is just, fair and equitable to inplenment Schene 'B at this

st age?( MAH) .

7. Wiether in view of the fact that Scherme 'B' does not formpart of the
"Final Order" of KWOT in the original report under Section 5(2) and the
Further Report under Section 5(3) of the Act, the suit seeking the

i mpl ement ati on of Scheme "’ B' is nmaintainable? (A P.)

8. Wiether insertion of Section 6A in 1980 in the | SW Act, 1956, ipso
facto entitles Karnataka to seek inplenentation of Schene 'B as referred
toin the reports of the Tribunal by fram ng a scheme? (KAR - as nodified

by A P.)
9. VWether the right of Andhra Pradesh to utilise surplus waters in terns
of the liberty granted by the decisions of the Tribunal, is reviewable in

the present proceedings? (A P.)

10. Whether the liberty to use surplus water under the decision of the KWT
precludes utilisation of surplus water by A P., by neans of projects of
per manent nature? (KAR as nodified by A-P.)

11. Wether the decision of the KWDT entitles the State of Andhra Pradesh
to execute the followng projects: (KAR - as nodified by (A P.)

(a) Telugu Ganga Project

(b) Srisailam Ri ght Bank Cana

(c) Srisailam Left Bank Cana

(d) Bhima Lift Irrigation

(e) Pulichintala Diversion

12. Is not the suit of the Plaintiff unnecessary and premature ads there
can be review of the orders of the Tribunal after A . D. 2000? (MAH)

13. To what reliefs, if any, the Plaintiff is entitled to? (A P.)

| SSUES 4, 5 AND 7.

8. These three issues are taken up together as they are inter-linked and in
fact the fete of the suit |largely depends upon the answer to the aforesaid
issues. M. Nariman, the | earned senior counsel, appearing for the
plaintiff -State of Karnataka contends that in the context of the water

di spute which had been referred to by the Central Governnent to the
tribunal under Section 4 of the Act and the said tribunal having

i nvestigated the matters referred to it and franed two schenes for
distribution of water in river Krishna anongst the three riparian States,
giving i medi ate effect to Schenme "A" and postponing the date of giving
effect to, in respect of Schene "B" as there was no agreenent between the
riparian States for the Constitution of the Munitoring Authority, the said
Scheme "B" cannot, but be held to be the decision of the tribunal and as
such was required to be notified by the Union Governnent under Section 6 of
the Act, neaking the same binding on all the three States. According to M.
Nari man the Act conceives of a report to be given by the tribunal setting
out the facts as found by it and giving its decision on the matters
referred to it and evol ving Schene "B" being an adjudication of the
respective share of States in the waters of river Krishna, both in relation
to the surplus water year and the deficit water year, the said adjudication
must be held to be the decision of the tribunal and the Final Order
cont ai ni ng Schene "A" al one cannot be held to be the decision of the
tribunal. The Central Governnent, therefore failed to performits nandatory
duties under Section 6 in publishing only the Final Order which is nerely a
mass allocation in favour of three states at 75% dependability and not the
adj udi cation of the entire dispute which had been referred to the tribunal
M. Nariman further contended that the tribunal in its report dated
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24.12.73 having reached the conclusion - "After deeply pondering over the
matter we have come to the conclusion that it would be better it we devise
two schenmes for the division of the waters of the river Krishna between the
States of Maharashtra, Mysore and Andhra Pradesh. These schemes will be
called Scheme "A" and "B". Scheme "A" will come in operation on the date of
the publication of the decision of this Tribunal in the Oficial Gazette
under Section 6 of the Inter-State Water Disputes Act. Schene "B" may be
brought into operation in case the States of Maharashtra, Mysore and Andhra
Pradesh constitute an inter-State adm nistrative authority which nay be
called the Krishna Valley Authority by agreenent between them or in case
such an authority is constituted by legislation nade by Parliament."” It is
difficult to conceive that Scheme "B" was not the decision of the tribunal
In fact the tribunal itself came to the conclusion that Schene "B" is nore
conpr ehensi ve and provi des for nore equitable node of utilisation of the
waters of river Krishnaand yet refrained frommaking it a part of the

Fi nal Order because a Monitoring Authority could not be constituted due to
| ack of agreement between the riparian States nor was it wise and practica
to inmpose a Monitoring Authority w thout the consent of the parties and in
this view of the matter Schenme "B" nust be held to be a decision of the
tribunal ‘adjudicating the shares of each of the States in the water of
river Krishna, nmaking the appointment, both in relation to surplus as well
as the deficit. M. Nariman, the |earned senior counsel, also urged that
the three States Maharashtra, the then Mysore (presently Karnataka) and
Andhra Pradesh havi ng thensel ves consented to, and having prayed for the
net hod of allocation to be adopted by the tribunal to the effect: (i) nass
al l ocation of utilisable dependable flow at 75% (ii) allocation on
percentage basis of water in surplus as well as deficit years of flow,

(iii) restrictions wiith regard to useand the nature of restrictions to be
decided by the tribunal and (iv) Constitution of a Joint Control Body to
give effect to the decision of the tribunal, and Scheme "A" being an

adj udi cation of item (i) above and Schenme "B" being adjudication of itens
(ii), (iii) and (iv) above, it is unthinkable that the Schene "B" is not
the decision of the tribunal. M. Nariman also contended that under Section
5(3) of the Act after considering the decision of the tribunal if Centra
Covernment or any State CGovernnent is of the opinion that any explanation
or further consideration is needed, then a further reference could be made
and such a reference/clarification, having been made by the State of
Karnataka in relation to Scheme "B" and the tribunal itself having
entertai ned and answered the same, it is no | onger open to hold that Schene
"B" is not a decision of the tribunal. It is in his connection, M. Nariman
al so contended that though the State of Mharashtra and State of Karnataka,
al so were heard by the tribunal on the further clarifications sought for by
the State of Karnataka, at no point of tinme they had taken the stand that
Schene "B" is not a decision and as such a clarification under Section 5(3)
in respect of the sane was not entertainable. Inthis view of the matter,
there is no other option than to hold that Schene "B" is al so the decision
of the tribunal, providing for a better and fuller equitable distribution
of the water in river Krishna and the issue in question nust be answered in
favour of the State of Karnataka. M. Narinan also urged that the
Constitution Bench of this Court in Cauvery Water Disputes Tribunal, 1993
Supp (1) SCC 96, has held that even the interimorder passed by the
tribunal nust be deened to be a report and a decision within the neaning of
Section 5(2) of the Act and in this view of the matter the fina

adj udi cati on evol ving Scheme "B" nust be held to be a decision of the
tribunal and as such is required to be published by the Central “Governnent
under Section 6 of the Act.

9. M. Parasaran, the | earned senior counsel, appearing for Defendant No.

1, State of Andhra Pradesh on the other hand contends that the plaintiff in
his plaint also has not averred that Schene "B" is a decision of the
tribunal. According to the | earned Counsel the plaint read as a whole

i ndicates that the plaintiff wanted enforcenent of both Schene "A" and
Schene "B" and thus the relief sought for is anmal gam of both these Schenes
favourable to the plaintiff - State and not necessarily the inplenentation
of Schene "B" and this has purposely been done as the plaintiff was well
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aware of the fact that the said Schene "B" does not forma part of the
decision. In this connection, the | earned Counsel relied upon the
assertions made in paragraph 2(b) of the plaint, which really deals with
Schene "A" and not Schenme "B". He also relied upon the assertions made in
par agraph 6(1) wherein the plaintiff itself has averred that the tribuna
made Schenme "A" as part of its final decision and left the Schene "B" to
the good sense of the parties or to the wisdomof Parliament. M. Parasaran
also with reference to assertion nade in paragraph 21 of the plaint
contends that according to the plaintiff the tribunal nerely expressed hope
for getting the consent of all the States for adopti on of Scherme "B" and,
therefore it was not a decision of the tribunal. M. Parasaran al so
strongly relied upon the assertions made in paragraph 23 to the effect
submitted earlier, the Tribunal, while adjudicating the clainms, has
declared the rights of basin states in the surplus waters under Schenme "B"
al t hough such schene was not nmade part of the decision " and contends that
the aforesaid admi ssion on-the part of the plaintiff clinches the matter
and Scheme ' ' B" cannot be held to be a decision of the tribunal. In fact

M. Parasaran submitted that in view of the aforesaid averment in the
plaint and in-view of the provision contained in Order 12 Rule 6, the suit
shoul d be di'sm ssed strai ght -away. M. Parasaran al so urged that the plaint
itself is nerely for sharing excess water as indicated in Schene "B" having
derived the benefits of the mass allocation under Schenme "A" and is thus
not a suit for inplenentation of Scheme "B" as contended by M. Nariman,
the | earned Counsel ‘appearing for the plaintiff-State. According to M.

Par asaran, Constitution of a Monitoring Authority Iike Krishna Vall ey

Aut hority being the back-bone of Schene "B" ‘and the tribunal having fail ed
to get the consent of parties to constitute such authority and there being
no | aw by the Parlianent under Entry 56 of List | of the Seventh Schedul e,
at the npst it can be said that the tribunal had conceived of a nore

equi tabl e schene |ike Scheme "B" and had given its blue print, but the same
cannot partake the character of a decision of the tribunal under Section
5(2) of the Act, so as to nmake it binding on all parties concerned.
According to the | earned Counsel M. Parasaran, it is that adjudication or
order made by the tribunal which can be inplenented i ndependently of any
agreement or |aw nade by Parliament, as in this case the Final Oder
cont ai ni ng Schene "A" which can be held to be the decision of the tribuna
and not any observation or order nade in the report in course of the
proceedi ngs. M. Parasaran urged that the tribunal in its Further Report
Exhi bit PK2 having categorically stated "we do not think it proper that
Schene "B" shoul d be inplemented by our order™. It is futile'to contend
that the said Schenme "B" is the decision of the tribunal. M. Parasaran
further contended that in the report itself, the tribunal having considered
the two schenes- Schene "A" and Schene "B" and under Schene "B", the nonent
the schene is given effect to, the Schene "A" ceases to be operative and
effective and the tribunal having ultinmately opted to nake Schene "A" as
Final Order, which could be inplenmented, it is not possible to contend that
Scheme "B" evol ved by the tribunal is also a decision of the tribunal

as

10. M. Andhyarujina, the | earned senior counsel, appearing for the State
of Maharashtra, Defendant No. 2 supported the stand of 'the State of Andhra
Pradesh and contended that Scheme "B' cannot be held to be a decision of
the tribunal. According to the | earned Counsel, what can be held to be a
decision of the tribunal is what the tribunal hinmself considered to have
bi nding effect and. in this view of the matter, the tribunal having itself
said that it is Scheme "A" which forned the part of the Final O'der and
whi ch can be inplenented, inmediately on being notified, it is abundantly
clear that the tribunal did not think Schene "B" to be its ’decision
though in course of proceedings, it might have di scussed about the
feasibility of such a schene and its efficacy. M. Andhyarujina, the

| earned senior counsel, ultimtely urged that it is only the Final Order of
the tribunal, containing Schene "A", which can be held to be the decision
of the tribunal

11. M. Salve, the learned Solicitor General, appearing for the Union
CGovernment, reiterated the stand taken by the two ot her defendant States
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and subnmitted that the tribunal itself has never thought Schenme "B" to be
its decision and the expression "decision" has to be interpreted with
reference to the water dispute defined in Section 2(c), the conplaints and
ref erence nade under Section 3 and the adjudication provided for in Section
5. A conbi ned readi ng of the aforesaid provisions of the Act, according to
M. Salve, indicates that it is that adjudication of the tribunal which is
capabl e of being inplenented on its own, which can be held to be the
decision of the tribunal, binding on the parties and not observati ons nmade
or consideration of several proposed schenes by the tribunal itself, in
course of the proceedings. According to M. Salve, the tribunal was quite
conscious of the fact that it is not possible to inplenent Scheme "B"

unl ess and until a Mnitoring Authority could be provided for the sane and
such authority could be provided for either by the consent of the parties
or by legislation made by the Parlianent and since both were |acking, the
tribunal advisedly, did not nake it a part of the Final Order to be its
decision and in this view of the matter, Scheme "B" evolved by the tribuna
cannot be held to be a deci sion;

12. Before examning the rival stand of the parties on this contentious

i ssues in the light of the pleadings as well as the docunments referred to,
it muy be necessary to indicate the schene of the Act. The Inter-State
Water Disputes Act, 1956, referred to as "the Act’ has been enacted by the
Parliament in the seventh year of the republic as the |l aw providing for

adj udi cation of any di spute or conplaint with respect to the use,
distribution or control of the water in any inter-State river, as envi saged
under Article 262(1) of the Constitution. Section 2(c) defines water

di spute and Section 3 of the Act provides under what conditions, a State
can nmake a conpl aint ‘and request to the. Central Government for referring a
dispute to a tribunal for adjudication. Section 4 provides for Constitution
of the tribunal by the Central GCovernment and Section 5 provides for

adj udi cation of the dispute by the tribunal. Section 5(2) enpowers the
tribunal to investigate the matters referred to it and then forward to the
Central Covernment, a report, setting out the facts as found by it and
giving its decision of the matters referred to it. Thus the report required
to be given by the tribunal after investigation under Section 5(2) of the
Act nmust contain the facts as found by it as well as the decision of the
matters referred to the tribunal. (A distinction, therefore, has been drawn
by the legislature on the two expressions used in Section 5(2) of the Act,
nanmely ’facts as found’ and 'decision of the matters referred to’'. The
cruci al question which has to be answered in the aforesaid three issues,

whi ch have been taken together is whether Scheme "B" considered and evol ved
by the tribunal would come within the expression 'facts as found or the

"decision of tribunal on the matter referred to’. It i's in this context,
what was the 'matter referred to the tribunal’ assunmes great significance
The Governnment of India inits letter dated 10th-of April, 1969 nade a

reference to the tribunal for adjudication of the water dispute regarding
the inter-State river Krishna and the river valley thereof energing from
the letters of the Mysore Governnent dated the 29th January, 1962 and the
8th July, 1968, the letters of the Maharashtra Governnents dated the 1llth
June, 1963 and the 26th August, 1968 and the letters of the Andhra Pradesh
Covernment dated the 21st April, 1968 and the 21st “January, 1969. The
tribunal in Chapter Il of its report, sunmarised the conplaints of each of
the CGovernment and formul ated the point of dispute for adjudication to the
effect "that the parties want an equitabl e apportionment of the Krishna
waters for their beneficial uses, so that they may know the limts within
whi ch each can operate and may plan their water resources devel opnent
accordingly" and it further stated as to how and on what basis the
equi t abl e apportionment should be made. On the basis of the rival stand of
the parties, the tribunal franed i ssues and sub-issues on 14th of April
1971 and for the present discussion, we are concerned with issue No. I, as
Issue No. 1 relates to the question whether there was any concl uded
agreenment regarding allocation of the waters of river Krishna and whet her
such agreenent was enforceable and was still subsisting and operative upon
the States concerned. Issue No. Il framed by the tribunal is to the effect
that what directions if any, should be given for the equitable
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apportionnent of the beneficial use of the waters of Krishna river and the
river valley. Under the said issue, there are as nany as ei ght sub-issues
and sub-issue 8 was to the effect "what machinery if any, should be set up
to make avail able and regulate the allocation of water, if any, to the
states concerned or otherwi se to inplenent the decision of the tribunal".
This Issue No. Il has been discussed in Chapter |X of the Report dated 24th
of Decenber, 1973, which has been marked as Exhibit PK1 and one of the sub-
i ssue nanely, on what basis should the avail able water be determ ned?, the
tribunal considered at length the several data and finally an agreenent
between the parties was arrived at that 75% dependable yield of the river
Krishna up to Vijaywada is 2060 ' TMC, which has been indicated in Chapter
I X itself. The tribunal then proceeds with enmbarking up to the difficult
and delicate task of division of waters of river Krishna and what
directions ultinmately coul d be given for equitable apportionnment of the
beneficial use of the waters of Krishna river and the river valley. In
Chapter XIV of the report dated 24th of Decenber, 1973, Exh. PK1, the
tribunal ultimtely sumrari sed as to how each State cl ai med equitable share
in the dependable flow and also in the water in excess over the dependabl e
flow It also considered the evidence of expert w tness, adduced by the
parties, indicating the advantage that will accrue by carry over storage,
made in the Krishna basin. The tribunal also thought over the nmatter as to
whet her the schenme for division of water should endure forever or there
shoul d be a roomfor reviewand ultimtely was of the opinion that a review
and nodification of ‘the allocation my becone necessary to keep pace with
the changing conditions. It also provided for a review of the order of the
tribunal at any tinme after 31st of May, 2000. After naking such genera
observations, it proceeded to consider the schenme of division of water and
it did notice the agreed views of all the three states, submitted on 4th of
May, 1973, indicating that there-should be a mass allocation of utilisable
dependabl e flow at 7-5%and there shoul d be allocation on percentage basis
of water in surplus as well as deficit years with certain restrictions with
regard to the use to be decided by the tribunal and, there should be a
joint control Body to give effect to the decision of the tribunal. The
tribunal indicated the nmerits and denerits of the schemes given by each of
the states consisted of two parts and part |l related to the Constitution
and powers of the Mnitoring Authority, called the Krishna Valley Authority
and though initially, the counsel for the parties had agreed upon the
Constitution of Krishna Valley Authority, but after the matter was heard
again, the State of Andhra Pradesh categorically indicated that no consent
can be given to set up Krishna Valley Authority. After noting the riva
contentions of the parties on the question of constituting an authority and
the best tradition as to how the Federal Structure functions and how the
states are bound to obey the | aw made by the Parlianent, it also canme to
the finding that the matter of setting up of an authority becones the back-
bone of the decision and an integral part of it and unless that can be
given effect to, it will be of no use to have a decision as envisaged under
Schene "B" for equitable allocation of water anongst the three riparian
states. The tribunal in no uncertain terns, cane to the conclusion that it
will not be proper to set up any authority w thout the consent of the
parties, and, therefore, the so-called docunent Exh. MRK-340 provided no
assi stance notwithstanding the fact that it was agreed to by the counsel of
all the three states on 4th of May, 1973. Having failed inits attenpt to
reach a decision, containing the principle of allocation, envisaged under
the agreed docunment Exh. MRK 340, the tribunal thought it appropriate to
evol ve the two schenes called Schene "A" and Schene "B" and at Page 166 of
Exh. PK1, the tribunal itself made it crystal clear that Schene "A'" wll
cone in operation on the date of publication of the decision of the
tribunal in the Oficial Gazette under Section 6 of the Inter-State Water
Di sputes Act, 1956, and Schene "B" may be brought into operation in case
the States thensel ves constitute an Inter-State Admi nistrative Authority,
whi ch may be called the Krishna Valley Authority by agreement between them
or in case, such an authority is constituted by |egislation nade by
Parliament. The aforesaid conclusion of the tribunal, unequivocally
indicates that it is Scheme "A"' al one which has been made the deci sion of
the tribunal and the tribunal nonenclature the same to be the Final Order
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which order in its turn has been notified in the Oficial Gazette by the
Central CGovernnent under Section 6 of the Act. At Page 182 of the Report
Exh. PK1, the tribunal itself has given a conplete picture to facilitate
further discussion by setting out different clauses of the Final Oder

whi ch according to the tribunal enbodies all the provisions on the subject
of apportionnent of the water of river Krishna between the states of

Mahar ashtra, Mysore and Andhra Pradesh and then it is stated "these

provi sions of the Final Order cover all matters nentioned in |Issue No. Vand
its sub-issues and issue No. Il, is, therefore, decided as provided in
these clauses of the Final Oder." After deciding issue No. Il, as

af oresaid, and thereafter deciding issue (1V)(B) in the next paragraph, the
tribunal then proceeds to exam ne the efficacy of Scheme "B". It is no
doubt true that Schene "B" is nore beneficial and provides for nore
beneficial and fuller utilisation of waters of river Krishna but the
tribunal itself has not considered the same to be a part of its decision
whi ch coul d be inplenmented by a notification under Section 6 of the Act. It
may be noticed at this stage that in Cauvery Water Dispute Case 1993
(Suppl .) 1 SCC 96 while considering the question as to what forned the

deci sion of the Tribunal under Section 5(2) of the Act this Court exam ned
the interimorder which had been passed by the Tribunal and cane to the
conclusion that if the order is not nmeant to be nmerely declaratory in
nature but is nmeant to be inplenented and given effect to by the parties,
then it would constitute a decision within a neaning of Section 5(2) and is
required to be publi'shed by the Central governnent under Section 6 of the
Act. Applying the aforesaid ratio to the case in hand and in view of the

unequi vocal staterment’ made by the Tribunal while deciding Issue No. Il to
the effect that Issue No. Il and its sub-issues are deci ded as per the
cl auses of the final ‘order which contains Schene 'A, it is difficult to

sustain the argunment. of M. Nariman, appearing for the plaintiff-State that
Schene "B also is a decision of the Tribunal. As has been indicated
earlier that in course of the proceedings before the Tribunal all the party
States, no doubt, have consented to the points of dispute to be resolved by
the Tribunal as per Exhibit MK 340. But the Tribunal itself records the
finding that on account of non-argunent between the parties it has not been
possi ble to reach a decision on the principle of allocation agreed to under
MRK 340 and, therefore, the Tribunal thought it fit to evolve Scheme "A

whi ch could be inplenented on its own, the sane being notified under
Section 6 of the Act. In terns of the judgnment of this Court-in Cauvery
Water Disputes case, Schenme 'B' had not been neant to 'be inplenmented and
given effect to by the parties to the dispute-and as such cannot be a

deci sion of the Tribunal under Section 5(2) of the Act. It-can be held to
be 'facts found’ in the report submtted. The Tribunal in considering

di fferent proposals submtted by the States cane to hold "unless a joint
control body or inter State authority was established, it would be
difficult to divide the waters of river Krishna between the parties in
every water year on the lines suggested by the parties." (at page 161 Ex.
PK-1).

The Tribunal also recorded a finding:

It is not possible for us to take the view that we can infer the consent of
the parties fromEx. MRK-340 filed on 4th My, 1973.

13. It its further Report after answering the references made to it under
Section 5(3) of the Act, in Exhibit PK-2 the Tribunal negatived the
contentions of the State of Karnataka that allocation of water under Scheme
"A" is not the Schene for the division of water in accordance with the
provisions of the Act. In said PK-2 at page 24 the Tribunal did observe:
The apportionnment of water of the inter-State rive Krishna nmust be adapted
to the peculiar characteristics of the river system W may al so point out
that until 1971-72 less than 1000 T.MC. was utilised in the entire Krishna
basin, and until the entire dependable supply of 2060 TMC is fully
utilised, the conplaint regarding the apportionnent of the remnaining water
is unrealistic.

14. In answering Clarification No. |1l filed by the State of Karnataka,
requiring the Tribunal to give direction for inplementation of Schene "B"
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the Tribunal, no doubt, drew up a conplete Schene "B" and cane to the

concl usion that Schene "B" provides for a fuller and better utilisation of
the Waters of river Krishna, but hasten to add "W cannot make Schene "B"
part of our final order as requested by the | earned Counsel for the
CGovernment of India because the final order should contain only such

provi sions as may be inpl enented i ndependently of any agreenent or |aw made
by Parlianment." (see Ex. PK 2 at page 26).

15. Inits further report Ex. PK-2 after considering the question of
abolition of Tungbhadra Board the Tribunal held:

In these circunstances we do not think it proper that Schene B should be
i mpl enent ed by our order.

16. The aforesaid findings of the Tribunal both in the Oiginal report as
well as the further report unequivocally indicate that the Tribunal never
consi dered Schene "B to forma part of its decision for being inplenmented
even though there cannot be any doubt about the efficacy of the Schenme in
guestion. A water dispute having arisen between the three riparian States
inrelation to sharing of water of river Krishna and the said dispute
havi ng beenreferred to the Tribunal for its adjudication and the Tribuna
havi ng i nvestigated the matters referred to it and having submitted its
report containing the facts found as well as its decision, it is that
deci si on whi ch concl usi vel y deci des the dispute referred and i s capabl e of
being i nplemented on its own can be said to be the decision of the Tribuna
under Section 5(2). In‘the case in hand the Tribunal itself being of the
opinion that it is unable to inplenment Schene 'B by its own order and
havi ng apportioned the water of river Krishna as per Scheme 'A, the said
Scheme ' B cannot be held to be a decision of the Tribunal

17. 1t is also true, as contended by M. Nariman that the Tribunal did
entertain clarification sought for by the State of Karnataka under Section
5(3) of the Act to sone of the clauses in Schene 'B and a party is
entitled to invoke the jurisdiction of the Tribunal under Section 5(3) only
in respect of a decision but that by itself, in our opinion, will not
clothe Scheme "B with the character of a decision of the Tribunal. M.

Nari man may be right in his subm ssion that there has been an adjudi cation
by the Tribunal in evolving Schene "B indicating the manner in which the
wat er of said river Krishna could be shared by three States in surplus and
deficit water year, but every adjudication made by the Tribunal cannot be
held to be a decision within the meaning of Section 5(2) unless such

adj udi cation is capable of being inmplenented on its own and applying the
aforesaid test Schene 'B not being capable of being inplenmented on its own
so long as the back bone of the Schene, nanely, the Constitution of
Monitoring Authority is not agreed to the said Scheme cannot be held to be
a decision within the meaning of Section 5(2) of the Act. In the aforesaid
prem ses, we answer aforesaid three issues by holding that the Schenme "B
framed by the Tribunal is not the decision of the Tribunal and as such, was
not required to be notified under Section 6 and, consequently cannot be
enforced at the behest of the plaintiff. The issues are accordingly
answered against the plaintiff.

18. Though we have come to the aforesaid conclusion yet we think it
appropriate to notice that the disputes for sharing waters of an inter-
State river are not easy to be solved. A Tribunal presided over by a judge
of this Court took several years in formulating its conclusion. For
arriving at its conclusion the Tribunal has attenpted several negotiations
between the rival States and al so has taken into account the experts’

evi dence adduced by the parties. In evolving the two Schenmes - Schene 'A
and Scheme "B it has also taken into account several schemes produced by
each of the State. The Tribunal al so thought while evolving Schene 'B that
though it cannot be inplenented as it was unable to constitute the

Moni toring Authority on account of |lack of consent between the parties yet
it placed on record the said Scheme 'B which according to the Tribunal is
a better one for fuller utilisation of water resources of Krishna basin
amongst the three States. Wiile placing Scheme "B in its Report the idea
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was that the | abour of the Tribunal in evolving the Schene woul d not be
totally lost and that is why it hoped that the parties nmay agree for
constituting an authority or if they fail to agree the Parlianent also
coul d make a law but unfortunately, neither of the two contingencies has
happened. Though Schene 'B' has been held by us not to be a decision of the
Tri bunal and as such, is not capable of being inplenented by a mandatory
injunction fromthis Court yet we have | east hesitation to agree with the
findings of the Tribunal itself that said Schene 'B provides for a fuller
and better utilization of the water resources in river Krishna and in
future if the question of allocation of river Krishna is gone into by any
authority then the said authority will certainly ook to the Scheme 'B

whi ch had been evol ved on the date avail able then and acceptability of the
same will be duly considered.

19. W may, however, hasten to add that it will be for the appropriate
authority to be entrusted with the task of resolving the |ong simmering

wat er dispute in Krishna basin between the three riparian States to cone to
its own decision on the basis of the data placed before it by the
contesting States. Schene -B formul ated by the earlier Tribunal can only
serve as a useful blueprint to this authority, though it may not strictly
be binding on-it. Qur aforesai d observati ons on Schene-B be understood in
that light. Needless to nention that in course of proceedi ngs before the
Tri bunal not only the three riparian States ad requested the Tribunal by
submitting a docunent Ex.” MRK-340 on 4th May, 1973, indicating the
principles of allocation signed by three counsel appearing for the three

St ates which, however, was not agreed to |ater on, but also the |earned
Counsel appearing for the Union of India had submitted before the Tribuna
when the Tribunal was considering the clarificatory applications tiled by
different States on 8th May, 1975, to the effect:

The CGovernnent of India have exam ned both Schemes 'B' and "A . They fee
that Schenme "B is better and earlier to inplenent than schene 'A . |If
Schene 'B' cones as part of the final order of this Hon ble Tribunal, the
Government of India will take necessary steps for putting it into
operation. Schene B' may be put as part of the final order in the manner as
the Hon’ bl e Tribunal feels fit. W should |ike to have a conpl ete schene
formul ated by this Hon' ble Tribunal

This really indicates how the Union Government was anxious to have an order
of the Tribunal to make Schene 'B , a part of its decision though
ultimately for the reasons already indicated the Tribunal did not accede to
t he same.

| ssue No. 1.

20. The next inportant issue is Issue No. 1 which raises the question as to
the maintainability of the suit in view of the bar provided under Article
262(2) of the Constitution read with Section 11 of Inter-State VWater

Di sputes Act. Learned Solicitor General M. Salve, appearing for the Union
of India in fact piloted this issue which was, of course, supported by M.
Par asaran appearing for the State of Andhra Pradesh. According to M. Salve
the relief sought for by the plaintiff-State is itself a water dispute
under the Act, and therefore, the suit is not maintainable in view of
Section 11 of the Act. Referring to different avernents made in the plaint

| earned Solicitor General contends that under the plaint the plaintiff
really ask for inplenentation of the allocation already made under Schemne
"A in respect of 2060 TMC at 75% dependability and the sharing of surplus
as evol ved under Schene 'B and as such the prayer tantanobunts to have a
new Schene al together not evolved by the Tribunal itself and, consequently,
a fresh water dispute and therefore, such a dispute cannot be entertained
by this Court under Article 131 of the Constitution, the same being barred
under Section 11 of the Act. Learned Solicitor General elaborated his
argunent with reference to the constitutional scheme and even went to the
extent of contending that in a given case even the prayer for

i mpl enentati on of an Award of the Tribunal may becone a water dispute under
Section 2(c) of the Act and the nonment it becones a water dispute this
Court will have to jurisdiction to entertain a suit under Article 131 of
the Constitution. Learned Solicitor CGeneral also referred to issues 4 and 5
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fornmulated in this proceeding and contended that the very issues indicate a
wat er di spute has arisen and consequently suit will not lie. According to
M. Salve, even in a suit for inplenentation of the decision of a tribunal
if issues arise, which would be a water dispute under Section 2(c)(i) of
the Act or fall under Section 3(b) or 3(c) of the Act, then the
jurisdiction of the Court under Article 131 nust be held to be barred and
in the case in hand, in fact, the relief sought for by the plaintiff-State
tantamounts to a fresh water dispute. Learned Solicitor General contends
that the | anguage of Section 2(c) read with Section 3 is wi de enough to
enable any riparian State to raise a dispute in relation to the use,
control or distribution of the waters of an Inter-State river and the
machi nery for resolution of such a dispute is referable to Article 262 of
the Constitution, which provision manifests an intent to insulate the
Courts from di sputes which may assune political overtones and applying the
test to the case in hand, the conclusion is irresistible that this Court
will not be entitled to entertain a suit under Article 131 of the

Consti tution.

21. M. Parasar’an appearing for the State of Andhra Pradesh supported the
argunent ‘advanced by M. Salve, the |earned Solicitor General and
contended, that the suit being one not nerely for inplenentation of Schene
"B, as contended by the plaintiff, but an amal gam of both the Schenes,
sharing of 2060 TMC under Schene 'A" and sharing of surplus above 2060 TMC
as per Scheme "B it is obviously an innovation which the Tribunal has
itself not thought 'of and nore appropriately a fresh water dispute within
the neaning of Section 2(c) of the Act and consequently a suit under
Article 131 would not lie. M. Narinman appearing for the plaintiff-State on
the other hand contended, that a suit filed under Article 131 is not
exactly a suit filed in ordinary Cvil Court. The pleadings of the parties
cannot be construed in a pedantic manner and reading the plaint as a whole
the conclusion is irresistible that the plaintiff has made out a case to
the effect that Scheme ' B evolved by the Tribunal is also the decision of
the Tribunal, though it could not be inplenented in the absence of
Constitution of Monitoring Authority and taking into account the tine and
energy spent by the Tribunal in evolving such a beneficial Scheme for
better and fuller utilisation of the water resources of R ver Krishna, this
Court should issue appropriate direction for inplenentation of the said
Schene 'B' . According to the | earned Counsel the di'spute relating to
sharing water of River Krishna having been adjudicated by the Tribunal and
two Schenes havi ng been evol ved for that purpose and the relief being for

i mpl enentati on of Scheme "B, it is essentially asuit forinplenmentation
of an adjudi cated di spute and no | onger forns a dispute under Section 2(c)
of the Act, as contended by the learned Solicitor General. In this view of

the matter the bar under Section 11 of the Act cannot be attracted. Before
examning the rival stand of the parties it-nay be stated at the outset
that the question of maintainability has to be deci ded upon the avernents
made by the plaintiffs and the relief sought for and taking the totality of
the same and not by spinning up one paragraph of the plaint and then
deciding the matter. In interpreting the scope of Article 131 of the
Constitution in the case of State of Rajasthan v. Union of India,
Chandrachud, J., as he then was, held that the requirenent is that the

di spute rmust involve a question, whether of law or fact, on which the

exi stence or extent of a legal right depends. It is this qualification

whi ch affords the true guide for determ ning whether a particul ar’ dispute
is conprehended within Article 131. The purpose of Article 131 is to afford
a forumfor the resolution of disputes which depend for their decision on
the existence or extent of a legal right. In the very same decision
Bhagwati, J., as he then was, anal ysing the provisions of Article 131 of
the Constitution cane to hold that there are two limtations in regard to
the nature of the suit whether can be entertained by the Suprenme Court
under the Article. One is in regard to parties and the other is in regard
to the subject matter. In the present case, so far as parties are
concerned, it is covered by Clauses (a) and (c), inasmuch as the grievances
of the plaintiff is that an adjudicated decision of the Tribunal in

evol ving Scheme "B was not notified by the Government of India under
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Section 6 of the Act and, as such, a dispute between the plaintiff and the
defendant No. 3 - the Union of India and further it is a dispute between
the State of Karnataka and the State of Andhra Pradesh under C ause (c) of
Article 131 as the said State of Andhra Pradesh did not agree to the
Constitution of a Monitoring Authority for inplenmentation of an adjudi cated
deci sion of the Tribunal by evolving Schene "B'. In the very sanme deci sion
Bhagwati, J., also further indicated that the Supreme Court woul d have the
power to give whatever reliefs are necessary for enforcenent of |egal right
clainmed in the suit if such legal right is established. In State of

Karnat aka v. Union of India and Anr. this Court again considered the scope
of Article 131 of the Constitution. Chandhrachud, J., as he then was, held
t hus:

The jurisdiction conferred on the Suprenme Court by Article 131 of the
Constitution should not be tested on the anvil of banal rules which are
appl i ed under the CPC for determ ning whether a suit is naintainable.
Article 131 undoubtedly confers ’"original jurisdiction on the Suprene
Court and the commonest form of-a | egal proceeding which is tried by a
court in the exercise of its original jurisdictionis a suit. But a
constitutional” provision, which confers exclusive jurisdiction on this
Court to ‘entertain disputes of a certain nature in the exercise of its
original jurisdiction, cannot be equated with a provision conferring a
right on a civil court to entertain a common suit so as to apply to an
original proceeding under Article 131 the canons of a suit which is
ordinarily triable under Section 15 of the CPC by a court of the | owest
grade conpetent to/tryit. Advisedly, the Constitution does not describe
the proceedi ng which nay be brought under Article 131 as a 'suit’ and
significantly, Article 131 uses words and phrases not commonly enpl oyed for
determ ning the jurisdiction of a court of first instance to entertain and
try a suit. It does not speak of ‘a 'cause of action, an expression of
known and definite | egal inport in the world of witness actions. Instead,
it employs the word 'dispute’;  which is no part of the elliptical jargon of
| aw. But above all Article 131 which in-a nanner of speaking is a self-
contai ned code on matters falling within its purview,  provides expressly
for the condition subject to which-an action can lie under it. That
condition is expressed by the clause: "if and in so far as the dispute

i nvol ves any question (whether of law or fact) on which the existence or
extent of a legal right depends". By the very terns of the article,
therefore, the sole condition which is required to'be satisfied for

i nvoking the original jurisdiction of this Court is that the dispute
between the parties referred to in Causes (a) to (c¢) must involve a
guestion on which the existence or extent of a |legal right depends.

The qui ntessence of Article 131 is that there has to be a dispute between
the parties regarding a question on which the existence or extent of a

| egal right depends. A challenge by the State Governnent to the authority
of the Central Governnment to appoint a Commission of Lnquiry clearly

i nvol ves a question on which the existence or extent of the |egal right of
the Central Covernment to appoint the Conmi ssion of Inquiry depends and
that is enough to sustain the proceeding brought by the State under Article
131 of the Constitution. Far fromits being a case of the "om ssion of the
obvi ous". Justifying the reading of words into Article 131 which are not
there, | consider that the Constitution has purposefully conferred on this
Court a jurisdiction which is untramell ed by considerations which fetter
the jurisdiction of a court of first instance, which entertains and tries
suits of a civil nature. The very nature of the disputes arising under
Article 131 is different, both In formand substance, fromthe nature of
clains which require adjudication in ordinary suits.

22. The learned judge had al so further observed:

A proceedi ng under Article 131 stands in sharp contrast with an ordi nary
civil suit. The competition in such a proceeding is between two or nore
governments - either the one or the other possesses the Constitution power
to act.

Bhagwati, J. agreeing with Chandrachud, J. had al so observed thus:

The only requirenment necessary for attracting the applicability of Article
131 is that the dispute nmust be one involving any question "on which the
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exi stence or extent of a legal right" depends, irrespective whether the
legal right is clainmed by one party or the other and it is not necessary
that sonme legal right of the plaintiff should be infringed before a suit
can be brought under that article.

Kail asam J. and Beg, J. agreed with the conclusions arrived at by
Chandrachud, J. and Bhagwati, J.

23. The enminent Jurist Shri H M Seervai, in his book on "Constitutiona
Law of India", dealing with the scope of Article 131 of the Constitution
states: "when a Court is given exclusive jurisdiction in respect of a

di spute between parties, it is reasonable to hold that the Court has power
to resolve the whol e dispute, including the enforcement of its decrees or
orders, especially when provision has been made for such enforcenent. The
words "if and in so far as the dispute involves any question (whether of
law or fact) on which the existence of a |legal right depends’are neant to
enphasi ze the fact that the dispute nust be one relating to | egal rights,
and not a dispute on the political plane not based on a legal right."

24. Article 131 of the Constitution subject to the other provisions of the
Constitution confers Original Jurisdiction on the Suprenme Court over a

di spute between the Central Government and one or nore States or between
two or nore States subject to-the condition that dispute involves any
guesti on whether of |aw or fact on which the existence or extent of a |lega
ri ght depends. Article 262(1) of the Constitution authorities the
Parlianment to nmake /| aw for adjudication of any dispute or conplaint with
respect to the use, distribution or control of the waters of, or in, any
inter-State river or river valley. Sub-article 2 of Article 262 al so

aut hori ses the Parlianment to provide by |aw excluding the jurisdiction of
the Suprene Court or any other Court in respect of a dispute or conplaint
as is referred to in Clause (1). Thus Article 131 being subject to the

ot her provisions of the Constitution including Article 262, if Parlianent
has made any | aw for adjudication of any water dispute or a dispute
relating to distribution or control of water in any .inter-State river or
river valley, then such a dispute cannot be raised before the Supreme Court
under Article 131, even if the dispute be one between the Centre or the
State or between the two States. In-exercise of Constitutional power under
Article 262(1), the Parlianent, in fact has enacted the | aw called the
Inter-State Water Disputes Act, 1956 and Section 11 of 'the said Act

provi des that neither the Suprene Court nor any other Court shall have
jurisdiction in respect of any water dispute which could be referred to a
tribunal under the Act. This being the position, what is necessary to be
found out is whether the assertions made in the plaint filed by the State
of Karnataka and the relief sought for, by any stretch of inagination can
be held to be a water dispute, which could be referred to the tribunal, so
as to oust the jurisdiction of the Supreme Court under Article 131. On
exam ning the avernments nmade in the plaint and the relief sought for, by
the plaintiff- State, we are of the considered opinion that what really the
State of Karnataka wants is a direction formthe Suprenme Court to the Union
Government to notify the Suprene "B" evolved by the tribunal and for a
direction to the Union Governnent to constitute an authority under Section
6-A of the Act, which was inserted into the Act by amendnent, though the
said provision was not there on the date, the tribunal submitted its report
and the decision. The plaintiff asserts in the plaint, that the dispute
between all the three riparian States in relation to sharing of the water
of river Krishna was finally adjudicated upon by the tribunal by evol ving
the two schenmes and under Scheme "A', mass allocation in favour of three
States being made in respect of the availability of water in the river
basi n at 75% dependability, under Scherme "B" allocation has been nade both
in respect of surplus as well as water in the deficit water year and
according to the plaintiff, the entire water dispute which had been
referred to the tribunal can be said to have been resol ved only when Schene
"B" comes into operation. The said Schenme "B" not having been treated as
the decision of the tribunal by the Union Governnment, and therefore, not
bei ng notified under Section 6 of the Act, the rights of the " State of
Karnat aka fl owing frominpl enentation of said Schenme "B" is being infringed
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and the State is not in a position to have its future plan for utilisation
of any surplus water in the river basin, and therefore, the appropriate
authorities should be mandatorily called upon for notifying the said schene
and for Constitution of the Monitoring Authority. This being the nature of
the assertions made in the plaint and the relief sought for, it is
difficult for us to hold that it constitutes a dispute within the nmeaning
of Section 2(c) of the Act, and therefore, the jurisdiction of this Court
gets barred under Article 262 read with Section 11 of the Act. In fact, the
assertions made in the plaint and the relief sought for can be held to be a
claimon the basis of an adjudicated dispute, the enforcenment whereof is
sought for by filing a suit under Article 131 of the Constitution. Such a
suit cannot be held to be barred under Article 262 of the Constitution read
with Section 11 of the Act. It is true, we have held while deciding issues
4, 5 and 7 that Schenme "B" evolved by the tribunal is not the decision of
the tribunal under Section 5(2) of the Act but such conclusion of ours,
woul d not necessarily lead to the conclusion that the suit itself gets
barred under Section 11 of the Act, as contended by the |l earned Solicitor
General. The question whether the jurisdiction of this Court gets barred in
view of Section 11 of the Act has to be answered by exam ning the
assertions in the plaint and the relief sought for and by doing so, we are
not in a position to hold that the assertions in the plaint together with
the relief sought for, constitute a dispute under Section 2(c) of the Act,
thereby ousting the jurisdiction of this Court under Section 11. W,
therefore, hold this issue of maintainability in favour of the plaintiff
and agai nst the defendants.

| SSUE NO. 6

25. The aforesaid i ssue has been struck on the assertions made in the
witten statenent of the State of Miharashtra. It has been averred in the
witten statenent of the State of Maharashtra that Schene "A" havi ng been

i mpl enented fromthe date of its notification'in the Oficial Gazette under
Section 6 and being in operation for 21 years and parties having worked out
their equities on the basis of said schene on the mass allocation of water
in river Krishna, the question of inplenenting Scheme "B" at this stage
does not arise even assum ng that Scheme "B" is held to be a decision of
the tribunal. According to the State of Maharashtra 'to nake Schenme "B"
effective, it is necessary that all the States should have their reservoirs
in the basin at the places to be indicated by the so-called Mnitoring

Aut hority, supposed to have control under the very schene. The sane not
havi ng been possible, any direction after a | apse of 21 years to inplenent
Schene "B" would be grossly prejudicial to the State of Maharashtra. The
further stand taken in the witten statenent is that Schene "A" itself
havi ng been inplenmented all the years and havi ng provided for a review
after 31st of My, 2000, which is fast approaching and the State of

Kar nat aka al so at one point of time having taken the stand that the Schene
"B" should not be inplenmented, it would not be appropriate for thi's Court
to issue any direction for inplenmentation of the said Scheme "B". In Course
of argunents, M. Andhyarujina, the |earned senior counsel, appearing for
the State of Maharashtra, enphasised the fact that even as |ate as 30t h of
August, 1993, the Secretary to the Governnent, Irrigation Departnent,
Karnat aka, had intimated to the Secretary to the Governnment, Mnistry of
Wat er Resources, CGovernment of India as per Exh. PK-94 that the Karnataka
CGovernment is of the firmopinion that establishment of Krishna Valley
Authority is not called for, since even wthout reference to Schene "B",
the surplus water can be shared by the parties by nutual agreenent. This

i ndi cates the stand of the Karnataka Government with regard to the

i mpl ement ati on of the so-called Schene "B" evolved by the tribunal

26. M. Narinman, appearing for the plaintiff on the other hand contended
that the State of Karnataka has all along been keen in requesting for

i mpl enentati on of Schenme "B", though in that letter PK 94, referred to by
M. Andhyarujina, it has been nerely stated that at that point of tine it
may not be necessary to have the Krishna Valley Authority. According to M.
Nariman, rights in relation to sharing of water of river Krishna having
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been crystalised by fornulation of both the schenes, that right cannot be
negatived nerely because it has not been operated for this length of tine.
Havi ng consi dered several correspondence between the parties, we find that
though initially the State of Karnataka had requested the Union CGovernment
for inplementation of Schenme "B", thinking the same to be the decision of
the tribunal and even though at one point of tinme the Union itself through
its counsel M. Seyid Mihanmad, had requested the tribunal itself to make
Schene "B" operative but |ater on each of the states began their water
managenent projects on the basis of the nass allocation nmade under Schene
"A". M. Nariman is right in his submssion that the states had no other
alternative inasmuch as it was only Scheme "A" which was notified and was
made bi ndi ng between the parties but the fact remai ns that having pl anned
their respective projects on the basis of nass allocation nade by the
tribunal, the State of Karnataka did think in the year 1993 in response to
the letter fromthe Union Governnent for Constitution of the Krishna Valley
Authority that the State does not think it proper to have the Authority at
that point of time. Thus all the three states have nade their respective

pl anning for utilisation of the allocated water in their respective share
by the tribunal under Schene "A" which as until today continues to be

ef fective but for the apprehension and di spute between the State of Andhra
Pradesh and Karnataka, when Karpataka started constructi on of dam at

Almatti and Andhra Pradesh went on with large projects |ike Tel ugu Ganga,
Nagarj unasagar and other. In the matter of sharing of waters of inter-State
river when the tribunal constituted under the Inter-State Water Disputes
Act, evolved a schene of nass allocation as under Scheme "A" and that
schene has remmi ned operative for all these years and could be reviewed at
any time after 31st of May, 2000 even - as per the decision of the tribuna
itself, the contention of the State of Miharashtra that direction to

i mpl enent schenme "B" at this length of tine should not be given effect to
is of considerabl e substance. In-a dispute of the present nature when the
Court is in cession of the matter before issuing any direction, the Court
is not examning nmerely the rights of the parties, if any, flow ng from any
earlier order of tribunal but also the question of the equitability and the
guestion of the efficaciousness of any such direction. It is in this
context, the subm ssion of M. Parasaran, the | earned senior counsel
appearing for the State of Andhra Pradesh to the effect that a tested
schene |i ke Schenme "A" which has renmai ned operative for all these years
shoul d not be given a go-bye, abruptly by directly inplenentation of Schene
"B", particularly, when it is an admtted fact that not only the back-bone
of said Schene "B", the Krishna Valley Authority, has not been constituted
but al so the States thensel ves have not been able to build-up their
reservoirs for storage of surplus water, which is also a part of Scheme "B"
itself. W&, however need not further delve into this matter in view of our
concl usion earlier that Scheme "B" is not a decision of the tribunal and as
such the Court will not be justified in issuing any direction in

i mpl ement ation of the said schene. This issue is answered accordingly.

| SSUE NCS. 10 AND 11.

27. These two issues are inter-linked and, therefore are taken up together
for consideration. The plaintiffs stand in this respect is that while
maki ng mass al l ocation in favour of three States in respect of 2060 TMC of
Krishna river, which was found at 75% of dependability and while allocating
specified quantity of water in a water year in respect of the three states,
the tribunal has al so observed that Andhra Pradesh will be at liberty to
use in any water year, the remaining water that may be flowing in river
Krishna but such liberty will not confer any right whatsoever nor can the
State claimany right in respect of any water in excess of the quantity
speci fied nanmely 800 TMC. The rel evant C ause of the Final Oder as
notified in the Gazette by the Government of India is extracted hereto.

(C The State of Andhra Pradesh will be at liberty to use in any water year
the remaining water that may be flowing in the river Krishna but thereby it
shal | not acquire any right whatsoever to use in any water year nor be
deenmed to have been allocated in any water year, water of the river Krishna
in excess of the quantity specified hereunder
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(i) as fromthe water year commencing on the 1st June next after the date
of the publication of the decision of the Tribunal in the Oficial Gazette
up to the water year 1982-83. 800 T.M C.

(ii) as fromthe water year 1983-84 up to the water year 1989-90.800 T.M C.
plus 25 a quantity of water equivalent to 10 per cent of the excess of the
average of the annual utilisations for irrigation in the Krishna river
basin during the water years 1990-91, 1991-92 and 1992-93 fromits own
projects using 3 T.MC. or nore annually over the utilisations for such
irrigation in the water year 1968-69 from such projects.

(iii) as fromthe water year 1990-91 up to the water year 1997-98 800
T.MC plus a quantity of water equivalent to 10 per cent of the excess of
the average of the annual utilisations for irrigation in the Krishna river
basin during the water years 1982-83, 1983-84 and 1984-85 fromits own
projects using 3 TMC or nore annually over the utilisations for such
irrigation in the water 1968-69 from such projects.

(iv) as fromthe water year 1998-99 onwards 800 T.M C. plus a quantity of
wat er equi valent to 10 per cent-of the excess of the average of the annua
utilisations forirrigation in the Krishna river basin during the water
years 1990-91, 1991-92 and 1992-93 fromits own projects using 3 T.MC. or
nore annually over the utilisation for such irrigation in the water year
1968- 69 from such projects:

28. But notwi thstanding the aforesaid observati ons nade by the tribunal

the State of Andhra Pradesh is going ahead with |arge scale water projects
for utilisation of 'all ‘the surplus water, flowing in river basin to preenpt
the upper riparian States |ike Miharashtra and Karnataka from cl ai m ng
their share in surplus water in excess of 2060 T.M C, allocated under
Scheme "A'. The State of Maharashtra as well as the Union CGovernnment also
support the aforesaid stand of the State of Karnataka but the State of
Andhra Pradesh on the other hand takes the stand that Andhra Pradesh being
the lowest riparian State in the river basin and the tribunal having
granted the liberty to use the renmaining water which may. be flowing in
river Krishna, there should not be any fetter in exercise of that |iberty
by the State and the apprehension of the State of Karnataka as well as the
State of Maharashtra is unfounded. In the context of the rival stand of the
parties, the question that arises for consideration is whether the liberty
granted by the tribunal in favour ‘of the lowest riparian State, nanely the
State of Andhra Pradesh to use the excess water is ‘unfettered and the State
can use the sane in any manner it likes, or there should be sone
restrictions in such use. At the outset, it nay be noticed that in the very
clause, while giving liberty to State of Andhra Pradesh to use the

remai ning water, the tribunal itself has hastened to hold - "but thereby it
shal |l not acquire any right whatsoever to use in any water year nor be
deened to have been allocated in any water year, water of the river Krishna
in excess of the quantity specified." The aforesaid direction of the
tribunal itself curtails the so-called liberty granted to the State of
Andhra Pradesh but since the tribunal was giving a mass allocation in
respect of the three States and unless such liberty is granted in favour of
the |l owest riparian State, the water woul d have ot herwi se entered into the
Bay of Bengal and, therefore, it was thought fit that the | owest riparian
State could utilise the same, but can never claima right by using the
excess water. In the context of the expenses involved for such major
projects and the national |oss, which the country cannot afford to sustain
in a Federal Structure |like our country, it is the duty of the Centra
Government to bear this in mnd while sanctioning any such naj or project of
the lowest riparian State |i ke Andhra Pradesh. A bare reading of the report
of the tribunal and its decision in the formof a Final O der, which has
been notified by the Central Government, unequivocally indicates that the
so-called liberty granted to the | owest riparian state does not confer any
ri ght beyond the all ocable share, in other words, what the |l owest riparian
state has been granted under the decision of the tribunal is a liberty to
utilise the surplus water flowing without creating any right in favour of
the State concerned. Such a liberty, therefore would nean that so |ong as
the mass allocation is in force, the lowest riparian State can certainly
utilise any excess water, flowing in the river basin, before it merges into
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the sea but such user should not be, by way of pernanent construction of

| arge-scal e projects and water reservoirs, particularly, when the so-called
mass al | ocation under Scherme "A" itself is liable to be reviewed after 31
st of My, 2000, which is fast approaching. The contention of M.

Par asaran, appearing for the State of Andhra Pradesh, in this regard to the
effect that there is no fetter on the manner of user of the surplus water,
the liberty having been given, cannot be accepted in such broad basis
though it cannot be denied that so | ong as Schene "A" is under operation
and so long as the two upper riparian States get their share of allocation
of water, the lowest riparian State Andhra Pradesh can use the excess water
flowing down in the river basin. It is true that while granting such
liberty, the tribunal has not indicated as to the manner of its user but
the sanme nust be read into the nmovenent the other part of the Order is read
nanely such user will neither confer a right nor can be deenmed to have been
allocated in favour of the said |owest riparian State. This being the
nature of direction of thetribunal, it is appropriate for the Centra
CGovernment to exercise the discretion while granting any schenme or project
of the lowest riparian state and bearing in mnd, what is really meant by
the liberty granted, so that the lowest riparian state should not be

al l owed t'o proceed ahead with | arge-scale water projects for utilisation of
the surplus water in excess of the allocated quantity over which, the State
has no right. It is the Central Government which has to exercise this

di scretion while clearing projects of the |owest riparian State and it
shoul d be so exercised that there shoul d not be any apprehension in the

m nds of the upper States ' that for all times to cone, their right of
sharing the surplus water would in any manner be endangered. These two

i ssues are answered accordingly.

| SSUE NO. 9

29. In view of what has been stated by us while answering |Issues 10 and 11
this issue, no longer survives for any further consideration and this issue
is accordingly answered agai nst the defendant State of Andhra Pradesh.

| SSUE NO. 2

30. This issue has to be answered on the basis of the assertions made in
the plaint as well as the cause of ‘action for filing of the suit. As has
been stated earlier, the State of Karnataka being of the opinion that
Schene "B" evolved by the tribunal is also a decision of the tribunal

whi ch unfortunately could not be given effect to, on account of lack of
consent of all the States for constituting a Mnitoring Authority and
having failed in its attenpt to get the said schene inplenented by getting
a Mnitoring Authority constituted, the said state filed the present suit.
It is the refusal of the State of Andhra Pradesh to agree to the
Constitution of an authority, thereby nmaking the scheme uni npl ement abl e,
whi ch gave the cause of action to file the present suit on the basis of
which the suit has been filed and taking into account the fact that the
State of Andhra Pradesh has never agreed to the Constitution of the Krishna
Val l ey Authority, which was thought to be the back-bone of Schene "B", it
cannot be said that the plaintiff-State has no cause of action for filing
the suit. This issue is answered in favour of the plaintiff and agai nst the
def endant s.

| SSUE NO. 3

31. The aforesaid issue really does not arise for any further el ucidation
and di scussion inasmuch as it has been held by us that Schene "B" is not
the decision of the tribunal, though the same is mentioned in the report.
The relief sought for, therefore, in the plaint cannot be held to be
contrary to the report as the report submitted by the tribunal did contain
both the schenes-Schene "A" and Schene "B" but it is certainly contrary to
the decision of the tribunal inasnmuch as tribunal itself resolved the

di spute referred to it by formulating Scheme "A" for. distribution of the
wat er on mass allocation basis and which according to the tribunal itself
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is contained in the Final Order of the tribunal. This issue is answered
accordi ngly.

| SSUE NO. 8

32. The aforesaid issue arises in view of Prayer (c) of the plaint, where-
under, the plaintiff has prayed that Defendant No. 3 be directed by
nmandatory order to notify Schenme "B" and nmake provisions for establishnent
of Krishna Valley Authority, as contenpl ated under Section 6(A) of the
Inter-State Water Disputes Act. It is the contention of the plaintiff that
Constitution of the Monitoring Authority under Schene "B" being the
backbone of the schene and Section 6(A) having been brought on the Statute
book by anmendnent, such authority could be constituted by the Centra
Covernment in exercise of powers under Section 6(A) and, therefore, though
on the date, the further report of the tribunal was submitted, it would not
have been possible for the Union Governnment to constitute the Mnitoring
Aut hority but now after insertion of Section 6(A) of the Act, there is no

i rpedi ment, for exerci se of that power and, therefore, this Court should

i ssue appropriate directions in that regard. According to M. Narinman, the
very object of insertion of Section 6(A) of the Act, being the

i mpl enentation of the decision of the tribunal under the Act, which

deci sion may involve of setting up of a machinery for the purpose, as is
indicated in the Statement of Cbjects and Reasons and in the case in hand,
setting up of such authority, not having been agreed to by the parties, nor
the Parlianment having cone forward with any |egislation under Entry 56 of
List I of the Seventh Schedule and at the sane time the said Scheme "B"
havi ng been evol ved for better and fuller utilisation of the water of river
Krishna by all the riparian States, this Court should issue necessary
mandat ory orders, calliing upon the Union Governnent to constitute the
authority. According to M. Nariman, the | earned senior counsel for the
State of Karnataka, Section 6(A) confers power upon the Central Governnent
and correspondingly, casts a duty on the said Government and if the Statute
confers a power coupled with duty, the Court can always conpel the
authority concerned to performthe said duty, if the same is not performed
at all. M. Nariman contends that though the tribunal devoted a good dea

of its time in evolving Scheme "B" for better and fuller utilisation of the
wat er of river Krishna anbngst the three riparian States, but could not
nake it a part of the Final Order as one of the States did not give consent
to the tribunal for constituting the Mnitoring Authority, which in fact is
said to be the back-bone of the schenme. But to obviate such difficulties
when the Parlianment itself has cone forward, engrafting Section 6(A) on the
St at ut e Book, which confers anple powers on the Central Governnment to form
the authority for inplenmentation of the decision of the tribunal, the
Court, if it cones to the conclusion that Schene "B" is the decision and
shoul d be inplenmented, can issue appropriate directions to the Centra
Government for constituting the Mnitoring Authority. According to M.

Nari man, Section 6(A)(1) is purely an executive function and does not
contain an iota of flavour of subordinate |legislation and, therefore, there
should be no difficulty for the Court in issuing mandatory injunction. M.
Par asaran, appearing for the State of Andhra Pradesh, on the other hand
contended that the power under Section 6(A) is not executive, but

| egislative in nature and, therefore, Court would not be justified in

i ssuing a mandanus or mandatory injunction for performance of ‘a | egislative
function in the sane way as the Court cannot call upon the legislature to
frane a law. M. Parasaran also further argued that Sub-section(7) of
Section 6(A) contenplates that the schene framed under Section 6(A) has to
be | ai d before each House of Parlianent and it is only after the Parlianent

ratifies the scheme, will have effect and in the event, the Parlianment does
not agree for the fram ng of the Scheme, the sane shall not have any
effect. This being the position, the Court will not pass a decree which

ultimately is capable of being nullified by the Parlianent. M. Parasaran
further argues that Section 6(A) having cone into existence in 1980, |ong
after the decision of the tribunal, even if it is held that Scheme "B" is a
decision of the tribunal and the performance of duty by the Centra
CGovernment under Section 6(A) is executive in nature, yet the power cannot
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be exercised vis-a-vis the decision of the tribunal except those subject
matter which would fall within the power related to Entry 56 of List |
According to the | earned Counsel, the Central Governnment can establish an
authority only if Parlianment makes |aw under Entry 56 of List | and al so
makes a further declaration as required. M. Andhyarujina, the |earned
seni or counsel for the State of Mharashtra, al so supported the contention
of M. Parasaran and submitted that the power under Section 6(A) is
essentially a delegated |egislative power and, therefore, no court would be
justified in issuing mandanus for exercise of such power. This issue really
does not require to be answered since question of direction to constitute
an authority like Krishna Valley Authority would crop up, only if it is
hel d that Schenme "B" evolved by the tribunal is the decision of the
tribunal and for its inplenentation an Authority is required to be
constituted. We have already held that Schene "B" cannot be held to be the
deci sion of the tribunal, while deciding issue Nos. 4, 5 and 7 and in that
view of the matter, we are not inclined to exanmi ne the contentious issues
as to whether the exercise of power by the Central Governnment under Section
6(A) is an executive one, as contended by M. Nariman or is legislative in
nature, as contended by M. Parasaran. W, therefore, |eave this issue
open, not' deci di ng the sane.

| SSUE NO. 12

33. This issue has been framed at the instance of the State of Mharashtra,
in view of the stand taken by the said State that a review having been
provided for, in 2000 A.D., the suit filed by the plaintiff is premature.
Whil e providing mass allocation in favour of ‘three riparian States on the
basis of 2060 T.M C. of water at 75% dependable flow, the tribunal itself
has observed in its Oiginal Report, which has been marked as Exhibit PK1l
that the Order of the tribunal could be reviewed at any tinme lifter 31st of
May, 2000 and this period is considered reasonable in view of the fact that
during the intervening period there will be increasing denmands for water
for irrigation and other purposes in the Krishna basin which nay have to be
examned in the light of the fresh data that may be avail able and further
in view of the stupendous advance in the technology in the matter of
conservation of water and its uses and also for other reasons. But the

af oresai d revi ew which has been.indicated in the Order of the tribunal is
inrelation to the allocation made under Schene "A" and has nothing to do
with Schene "B". Since plaintiff-State has filedthe suit on the assunption
that Scheme "B" is the decision of the tribunal and shoul d be inplenmented
by a nmandatory order of the Court, such a suit cannot be held to be pre-
mature on the ground that a review has been provided for after 2000 A D.
This issue is, therefore, answered in favour of the plaintiff and agai nst

t he def endants.

| SSUE NO. 13

34. In the context of the prayer nmade in the plaint as well as the basis of
the said prayer and in view of our findings on Issues 3, 4 and 7, question
of granting relief sought for by the plaintiff State does not arise. But at
the same tinme this being a suit under Article 131 of the Constitution, ‘and
in view of the nature of disputes raised by the parties and in view of our
di scussion in the judgnent relating to Schene 'B evolved by the Tribunal
we think it appropriate to observe that in the event any of the riparian

St ate approaches the Central Governnent, the Central Governnent would do
well in constituting a Tribunal which Tribunal can go into the entire gamut
of disputes and in the said proceedings the parties can certainly place the
datas and materials on the basis of which Bacchawat Tribunal had evol ved
the two Schemes for efficacious allocation of water in river Krishna. It
will also be open for the parties to place fresh datas on the basis of

i mproved met hod of gauging even for finding out the availability of water
in Krishna basin. In fact the learned Solicitor General, fairly stated that
in the event any of the riparian States approaches the Central Government,
it would not hesitate to discharge its statutory obligation for
Constitution of a Tribunal and that is the only solution at this juncture.
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35. The suit is accordingly dismssed with these observations. There woul d,
however, be no order as to costs.

OS. NO 2 OF 1997
S. B. Maj nudar, J.

36. | had the privilege of going through the draft judgment prepared by

brother G B. Pattanaik, J. in the aforesaid suit. | respectfully agree with
the sane. However, |ooking to the inportance of two pivotal issues, being
i ssue Nos. 2 and 9(a), (b) & (c), | have thought it fit to suppl enent the

reasoning in the aforesai d-judgnent by ny concurring observations on these
i ssues as under:

| ssue No. 2:

37. Has this Hon ble Courtjurisdictionto entertain and try this Suit?
(MAH) .

Article 131 provides as under:

131. Original jurisdiction of the Suprene Court.- Subject to the provisions
of this Constitution, the Supreme Court shall, to the exclusion of any
ot her court, have original jurisdictionin any dispute-

(a) XXX XXX XXX

(b) XXX XXX XXX

(c) between two or nore States.

If and in so far as the di spute invol ves any question (whether of |aw or
fact) on which the existence or extent of a |egal right depends:

XXX XXX XXX

38. W are not concerned with the Proviso which deals with- treaties and
agreenments entered into or executed before the Commencenent of the
Constitution. As Article 131 itself is subject to the other provisions of
the Constitution, we have to turn(to Article 262 which deals with disputes
relating to waters. Sub-article (1) thereof provides that:

262. Adj udication of disputes relating to waters of Inter-State rivers or
river valleys.- (1) Parlianent nay by law provide for the adjudication of
any di spute or conplaint with respect to the use,

di stribution or control of the waters of, or in, any inter-State river or
river valley.

Sub-article (2) thereof |ays down that:

(2) Notwi thstanding anything in this Constitution, Parlianment may by law
provi de that neither the Supreme Court nor any other court shall exercise
jurisdiction in respect of any such dispute or conplaint as is referred to
in Clause (1)-

It is not in dispute between the parties that the Inter-State Water

Di sputes Act, 1956 (hereinafter referred to as 'the Disputes Act’) is a

| egi sl ati on passed under Article 262 of the Constitution. It is equally not
in dispute that Section 11 thereof excludes the jurisdiction of this Court
in respect of water disputes referred to the Tribunal. It will, therefore,
have to be seen whether the State of Andhra Pradesh, as plaintiff, having
i nvoked the jurisdiction of this Court under Article 131 has, in substance,
rai sed 'water dispute’ which will exclude the jurisdiction of this Court as
per Section 11 of the Disputes Act read with Article 262 Sub-article (2).
In other words, if in substance, the plaintiff wants adjudication of any
"wat er dispute’ between it and the other contesting States, nanely, the
State of Karnataka or the State of Mharashtra which are upper riparian
States located in the Krishna basin through which the river Krishna, which
is admttedly an inter-state river, flows. The expression 'water dispute’
has been defined by the Disputes Act as per Section 2(c) as under

wat er di spute" means any dispute or difference between two or nore State
CGovernments with respect to-
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(i) the use, distribution or control of the waters of, or in, any inter-
State river or river valley; or

(ii) the interpretation of the terms of any agreenment relating to the use,
di stribution or control of such waters or the inplenentation of such
agreenent; or

(iii) the levy of any water-rate in contravention of the prohibition
contained in Section 7.

Keeping in view the aforesaid salient features of the Constitutional schene
and the relevant provisions of the Disputes Act, we may turn to the plaint
of the State of Andhra Pradesh in the present suit. Wile deciding the
qguestion of jurisdiction of this Court, the averments in the plaint on
demurrer will have to be kept in view Paragraph 4 of the plaint recites

t hat:

After the Krishna Water Disputes Tribunal rendered its decision, first on
24-12-1973 and a further decision on 27-5-1976, the plaintiff understood
that all the riparian States, being constitutional units of the Federation
of the Republic of “1ndia, would not only accept the said decisions but
woul d give full effect to the sane in letter and in spirit as is expected
of constitutional Governnments established by and under the Constitution of
India. The plaintiff had expected all the party States to consult each
other for the projects that they nay undertake on the inter-State river
Krishna so as to nmake it apparent to the other States that the projects are
in consonance with the decisions of the Tribunal and that their

i mpl enentati on woul d not, in any manner, affect the rights of the other
riparian States. However, in the recent past, to the utter surprise of the
Plaintiff, it has cone to |ight that Karnataka, far fromacting in
accordance with the letter and the spirit of ‘the decisions of the KWDT, has
grossly violated the terms of the said decisions while executing various
projects on the inter-State river Krishna. Karnataka has not only
suppressed fromthe plaintiff information regarding execution of a nunber
of projects unauthorisedly undertaken by it, but also suppressed crucia

i nformati ons even from Def endant No. 2 Union of India while seeking its
approval to these projects. It is rather unfortunate that Defendant No. 1
also nmisled the Central Governnent and its agencies while seeking financia
and ot her approvals of its projects. The Plaintiff, with a view to am cably
settle the matters between the party States, appeal ed, not only to the

Def endant No. 1 to desist fromsuch illegal execution of projects, but also
to the Union Government to intervene in the matter ‘and to ensure that

Kar nat aka does not contravene the terms of the decisions of the KWT and
does not take undue advantage of it being placed as an upper riparian State
with regard to the inter- State river Krishna. However, all such

per suasi ons and negotiations failed. The Plaintiff is thus constrained to
approach this Hon' ble Court invoking the jurisdiction under Article 131 of
the Constitution in public interest and in the interest of the inhabitants
of the plaintiff-state seeking i mediate reliefs of protection of their
interests by this Hon' ble Court.

After mentioning the history of the earlier water disputes between the
riparian States which were adjudicated upon by the Krishna Waters Di sputes
Tri bunal (hereinafter referred to as 'the KWDT' ) constituted under Section
4 of the Disputes Act by the Central Governnent and al so after reciting the
subst ance of the decision rendered by the said Tribunal, the grievances
voiced in that suit in the light of the post-award devel opments are high-
lighted in paragraphs 65 to 68 of the plaint under the caption ’Violation
of KWDT decisions by Karnataka - defendant No. 1 in the suit’” and it is in
the light of these grievances that prayers and reliefs have been put
forward after paragraph 75 of the plaint. The nmmin prayers on the basis of
which relief is sought for are prayers (a), (c), (d) and (f) which read as
under :

(a) declare that the report/decision dated 24-12-1973 and the further
report./ decision dated 27-5-1976 of the Krishna Water Disputes Tribuna
(KMDT) in their entirety are binding upon the three riparian States of
Mahar ashtra, Karnataka and Andhra Pradesh and al so the Uni on of India.

(b) xxx xxx

(c) declare that the party States are entitled to utilise not nore than the
quantity of water which is allocated or permitted by the decisions of the
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KWDT for the respective projects of the respective party States before the
45 Tribunal; and that any variation in either storage or utilisation of the
wat ers by each such state in respect of each of such projects could only be
with the prior consent or concurrence of the other riparian States;

(d) declare that all the projects executed and/or which are in the process
of execution by the State of Karnataka which are not in conformity with and
conflict with or violate the decisions of the KWDT, as illegal and

unaut hori sed.

(e) xxx xxx

(f) declare that the States of Karnataka and Maharashtra shall not be
entitled to claimany rights preferential or otherw se in respect of
storage, control and use of waters of the inter-State river Krishna in
respect of the schenes/projects not authorised by the decision of the KWT.
XXX XXX XXX

The aforesaid avernmentsin the suit highlighting the grievances of the
plaintiff-State of Andhra Pradesh when read in the light of the prayers put
forward for consideration and the reliefs clainmed thereby | eave no room for
doubt that the entire suit is based on the ground that defendant No. 1 -
State of Karnataka has viol ated the binding decision of the Tribunal which
pertains to Scheme "A" which was duly notified under Section 6 of the

Di sputes Act by the Central Governnment. It is this plaint which is sought
to be resisted by the first defendant - State of Karnataka by filing its
witten statenent. Inthe Light of these pleadings of main contesting
States, issues are franmed in the suit. The rel evant issues high-1ighting
the grievances of the plaintiff State are issue nos. 1, 3, 5, 9(a), (b) &
(c), 10 and 20, which read as under

1. Whether the State of Karnataka has violated the binding decisions dated
24-12-1973 and 27-05-1976 rendered by the KWDT by executing the projects
mentioned in para 66, 68 & 69 of the Plaint? (A P./KAR)

3. Does the Plaintiff prove that the allocation of Krishna Waters by the
KWDT in its Final Order are specific for projects and not enbloc as

cont ended by the Defendant ?( MAH).

5. Wiether the Plaintiff is entitled to a declaration that all the projects
executed and/or which are in the process of execution by the State of

Kar nat aka, and not in conformity with or in conflict with the Decisions of
the KWDT are illegal and unauthorised? (A P.).

9. (a) Wether the construction of the Almatti damwith a FRL of 524.256 m
together with all other projects executed, in progress and contenpl ated by
Kar nat aka woul d enable it to utilise nore water than allocated by the
Tribunal ? (A P.).

(b) Whether Karnataka could be permitted to proceed with construction of
such a dam wi thout the consent of other riparian States, and without the
approval of the Central Governnent? (A P.)

(c) Wet her Karnataka can be permitted to raise the storage |evel at

Al matti dam above RL 509.16 m in view of the |likely submergence of
territories in Maharashtra

10. Whether the Plaintiff proves that the reservoir and irrigation canals
as alleged in paragraph 68 of the Plaint are oversized. If so, are they
contrary to the Decision of the Tribunal? (A P.).

20. Wether the State of Karnataka has viol ated the KWT award by
proceeding with several new projects in the sub-basin such as K-6, K-8<and
K-9 in respect of which restrictions in quantum of utilisations have been

i mposed in the final decision of the Tribunal? (A P.).

Keeping in view the aforesaid salient features of the plaint of the State
of Andhra Pradesh, the nature of controversies raised therein, reliefs
claimed and the issues which fall for consideration of the Court, it is
difficult to agree with the contentions of contesting defendants,
especially, State of Maharashtra that the plaintiffs case does not fal
within the fore-corners of Article 131 of the Constitution. It is obvious
that the disputes raised by the plaintiff- State of Andhra Pradesh pertain
to, the alleged non-inplenentation of the binding award of the KWOT by
defendant No. 1 State. It has nothing to do with raising of a fresh water
di spute. According to the plaintiff State, whatever was the earlier water
di spute between the plaintiff and the defendant No. 1 State or for that
matter defendant No. 3 State, was already adjudicated upon by the Tribuna
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constituted under Section 4 of the Disputes Act and which decision was duly
publ i shed under Section 6 thereof being the decision pertaining to Schene
"A". The grievance of the plaintiff State is that though the decision is

bi ndi ng on the upper riparian States nanely, defendant nos. 1 and 3, the
executive action of the concerned States anount to flouting and violation
of the binding decision of the Tribunal. This clearly raises a question of
execution and i nplenmentation of an al ready adjudi cated water dispute. Once
that conclusion is reached, it beconmes obvious that Article 262 woul d be
out of picture and only Article 131 will renmain operative for being invoked
by the disputant State against the defendant States, as it would certainly
rai se a di spute regardi ng execution and i nplenmentati on of binding award of
the Tribunal and, therefore, a contest does arise between two or nore
States on this score. Accordingly, Issue No. 2 will have to be answered in
favour of the plaintiff and against the defendants.

| ssue Nos. 9(a), (b) & (c):

39. So far as these issues are concerned, it has to be kept in view that
the main contention of the plaintiff State of Andhra Pradesh is that in the
bi ndi ng  award of the KWDT pertaining to Schene "A", the Tribunal has gone
into the question of project-w se allocation of quantity of water avail able
for each of the projects of the contesting States |located in the Krishna
river basin in so far-as they are within the territorial limts of each of
the contesting riparian States. However, when we turn to the award of the
Tri bunal (Exh. PK-1) and as the further award of the Tribunal under Section
5(3) of the Disputes Act (Exh. PK-11) which ultimately got gazetted at
pages 102 and 114 of tin Exhibit PK LI, we find that, nowhere it is held by
the Tribunal that out of the total quantity of water, namely, 2096 TMC per
wat er year on the basis of 75% dependability any fixed quota of water for
utilising, was earmarked for Upper Krishna Project (hereinafter referred to
as 'UKP’') which consisted of three dans nanely, Hippargi weir, Almatti Dam
and Narayanpur Dam Cause |1l of the final order of the Tribunal as
gazetted under Section 6 of the Disputes Act clearly provides that "the

Tri bunal hereby determines that, for the purpose of this case, the 75 per
cent dependable flow of the river Krishna up to Vijayawada is 2,060 T.MC."
and this entire quantity is available to the States of Mharashtra,

Kamat aka and Andhra Pradesh. Qut of the total quantity thus found avail abl e
for distribution, the State of Maharashtra as per C ause V is enjoined not
to use in any water year nore than 560 TMC up to the water year 1982-83 and
further additional quantities in future as |laid down therein. Simlarly,
the State of Karnataka is enjoined not to use in any water year nore than
700 TMC to start with, up to the water year 1982-83 and further permtted
quantities thereafter as laid down therein. Wiile plaintiff-State of Andhra
Pradesh is given approval to use in any water year the renai ning water that
may be flowing in the river Krishna but thereby it shall not acquire any

ri ght whatsoever to use in any water year nor be deened to have been
allocated in any water year water of the river Krishna of nore than 800 TMC
up to water year 1982-83 and the additional percentage as provided for
subsequent water years. Wien this final order is read with the Report of
the Tribunal conprised of volumes 1 and 2, Exh. PK-1"and Exh. PK-H, it is
difficult to hold as contended by the plaintiff-State that the Tribunal has
awar ded fixed quantity of water to be utilised for each of the projects,
especially the UKP. This conclusion gets high-lighted, when we turn to
Clause | X of the final order of the Tribunal pertaining to Schene "A"
wherein out of the water allocated to each of the States certain projects
are nentioned for which given quantity of water is allocated. Now in the
entire list of projects wherein allotnment of water is nade project-w se as
mentioned in Clause | X, UKP is conspicuously absent. It nust, therefore, be
hel d that even though the allocation of dependable flow of water per each
water year is made for the State of Karnataka with a ceiling as found in
Clause V of the decision as aforesaid and even while the Tribunal in this
connection as referred to UKP the ultinmate allotnent of total quantity of
wat er has not resulted in indicating any earmarked quantity of water to be
stored and utilised in UKP situated in the Krishna river basin within the
territorial limts of defendant No. 1 State. It is, therefore, difficult to
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accept the contention of |earned senior counsel for the plaintiff State of
Andhra Pradesh that any project-w se allocation of available water is

deci ded upon by the Tribunal while fram ng Schene "A", so far as UKP is
concerned. Once that conclusion is reached, it becones obvious that at what
hei ght the Almatti dam shoul d be constructed, was not on the anvil of
scrutiny of the Tribunal nor was any decision rendered by the Tribunal in
that connection which could be made subject matter of the challenge in the
present suit of the State of Andhra Pradesh on the ground that any such
express direction of the Tribunal in this connection is violated by

def endant No. 1 State.

40. Even if this conclusion is reached a nmoot question survives whether the
construction of the Almatti damwi th FRL of 524.256 would ultinmately result
in utilisation of nore water by defendant No. 1 State than what is allotted
by the Tribunal. This grievance, which is nmade subject matter of issue No.
9(a) at the instance of the plaintiff State of Andhra Pradesh, has a clear
nexus with the grievance of the said State about the violation of the

deci sion of the Tribunal. Thus, even if it is held that the decision of the
Tri bunal regardi ng Schene "A" has not expressly nentioned any perm ssible
hei ght to which the Almatti dam could be constructed with appropriate
storage capacity of water if it is held on evidence that that height of
524.256 FRL would resultin utilisation of nore water per water year than
as all owed, as per C ause V of the decision of the Tribunal, then the
question of violation of injunction of Clause V by defendant No. 1 State
would clearly fall /for consideration. It is in that light that we have to
consi der the grievance of the plaintiff-State.

41. For deciding this question we may usefully refer to UKP Stage-I1 Milti
Pur pose Project - detailed Report submitted by defendant No. 1 State before
the Tribunal (Exh. PAP-46). In the said Report, we find at serial No. 2
salient features of the project. It is no doubt nentioned as UKP Stage- |
Mul ti Purpose Project, irrigation and power. At paragraph 2.3.1 we find

mentioned irrigation for Stage-I1 schemes and cul turable conmand are as
shown to be 1,97,120 hectares. Wile dealing with power at 2.3.2, we find
total annual energy to be generated as 672 million units. Chapter |1V of the

said report PAP-46 deals w th Hydrology covering water budget Gate hei ght
at Almatti dam and Flood routing studies for PMF for Back Water Effect. In
para 4.4.3 it has been nentioned that according to 'the studies nade by
I1Sc, the minimumFRL required at Almatti reservoir to utilise 173 TMC of
water to nmeet the mandatory rel ease for RTPS, donestic and industrial and
irrigation requirenents is EL 519. 60m Consi dering the prospects of power
generation at Almatti dam which is crucial for the State, the Governnent
of Karnataka has decided to maintain water level at FRL at EL 524.256 m
during nonsoon nonths to utilise the storage above EL 519.60 m for power
generation only. It is not in dispute between the parties that according to
the defendant No. 1 State, it seeks to store 173 TMC of water at Almatti
dam for the purpose of irrigation. If that is so the said water can
irrigate cultural command area as per paragraph 2.3.1 nentioned earlier and
can al so generate electricity of 672 mllion units, as seen from paragraph
2.3.2 nmentioned earlier. W may refer to an affidavit of Prof. D.K
Subramani an on the inpact of increasing the FRL of ‘the Almatti damin

Kar nat aka on power in the State of Andhra Pradesh at page 109 on
conpilation Il filed by plaintiff State of Andhra Pradesh and which
affidavit has been relied upon by defendant No. 1 State itself in support
of its case. The said affidavit makes an interesting reading. At page 110
of conmpilation Il at para 38, the follow ng rel evant avernents have been
nmade by the deponent in support of defendant No. 1 State's case:

If the FRL of Almatti damis restricted to 519.60 m, then the
power generation will be only 250 MVl eading to an energy
generation of about 672 mllion kilowatt hours. If the FRL is
increased to 524.256 m then it is both possible and feasible to
set up the four cascade power plants downstream of Narayanpur al so
in addition to increasing the capacity of Alnmatti power plant.
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42. Once these avernents in support of defendant No. 1's case are read in
the light of PAP - 46 referred to earlier, it becones clear that for
generating electricity of 672 million units, the height of the dam could
very well be at 519.60 m That woul d serve the purpose of the defendant No.
1 State both for irrigating the conmand area of 1,97,120 hectares as well
for generating aforesaid units of electricity and would very well result in
treating the Almatti project as nulti-purpose project.

43. W may al so usefully refer in this connection to an affidavit of Prof.
Ram Prasad on behalf of State of Karnataka-defendant No. 1 herein. It has
been furni shed by defendant No. 1 State in support of its case. The said
affidavit is at page 103 of conpilation Il file of the State of Andhra
Pradesh. Paragraph 4 of the said affidavit also nakes an interesting

readi ng. The sane reads as under

The Upper, Krishna Project (UKP) consists of two reservoirs, one at Alnmatti
and the other at Narayanpur, to utilize 173 TMC of water for irrigation
(including evaporation fromthe reservoirs). At the instance of the

CGover nent. of Karnataka, Indian Institute of Science (11Sc) carried out a
study in 1996 (nmentioned in para 12) in which | participated as one of the
two technical consultants, which concluded that the full reservoir |eve
(FRL) of the damat Almatti to utilise 173 TMC. After allowing for a 50-
year sedinmentation of the reservoirs would be R L. 519.6 m The Governnent
of Karnataka has planned to raise the FRL of the damto RL 524.256 m in
order to generate power i'n the hear future with the additional storage
available fromRL 519.6 m to RL 524.256 m limting the total utilisation
under the Project to /173 TMC. The 11 Sc developed a "rule curve" for the
operation of UKP reservoirs with Almatti- FRL at 524.256 m so as to
maxi m se the power generation, at the sane tinme liniting the utilisation to
173 TMC. The increase in the FRL and operation of the reservoir as per the
rul e curve, changes the pattern of flow downstream i.e., flowinto Andhra
Pradesh (A P.) which utilise these waters for irrigation as well as power
generation at its projects at Jurala, Srisailam Nagarjunasagar and
Prakasam Barrage. Mainly, this change takes the formof a reduction in the
flow to Andhra Pradesh in the nmonth of August due to increased i npoundment
at Almatti, and increase in the flows during subsequent nonths due to

rel ease of the inpounded water. This change inproves the irrigation
performance in Andhra Pradesh, as will be clear later fromthe reservoir
wor ki ng tabl es.

44. W\ may al so refer to another affidavit of Shri M Krishnappa "on the
size of the damat Al matti and the canals under UKP" relied upon by

def endant No. 1 State of Karnataka. The said affidavit is at page 106 of
the aforesaid conpilation Il dealing with Almatti Dam The deponent has
stated as under:

Almatti damis the nmain storage under the UKP. The FRL of the A nmatti dam
is fixed at RL 1720 ft. (524.256 m). This was done during the/ initial days
of planning, that is, even before the Constitution of the KWDT. For the
utilisation of 173 tnc of water for irrigation, donmestic uses and power
generation, a storage of 123.25 tnt at Alnatti Reservoir, with a FRL of
519.60 m is necessary. However, FRL of 524.256 m with a gross storage of
227.10 tnc is required for an ultimate utilisationtof 302 tnt. for
irrigation, domestic purposes and power generation. The size of the dam as
per engi neering practices, has relevance to the ultinate utilisation of 302
tnmc. under the UKP. In this regard, | have studied the relevant technica
records nmade available by the Irrigation Departnent and the project

of ficials.

45. These affidavits of experts, relied upon by defendant No. 1 State
itself show that for utilising 173 TMC of water for irrigation and domestic
use and power generator FRL 519.60 will be sufficient. It may be kept in
view in this connection that under the award of the Tribunal an assessment
of water requirenent for UKP by the State of Karnataka was nade by the
Tribunal in the general terms as 155 TMC of water at Amatti dam and 5 nore
TMC was added to UKP because of calculation error so far as Hippargi weir
proj ect was concerned. They total up to 160 TMC and even that apart,
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according to Defendant No. 1 State, it would require storage capacity at
Almatti damfor 173 TMC of water for irrigation, donestic use and power
generation. W nay also keep in view the Tribunal’'s decision, as seen from
PK1 and Il, that Almatti dam was neant for being treated as a storage
carry over reservoir for ultimately releasing water for irrigation to the
down stream Narayanpur project. The height of the Almatti reservoir at FRL
519.60 is also found sufficient for the present purpose by the experts
whose affidavits have been relied upon by defendant No. 1 State itself, as
seen earlier.

46. In this connection we may also refer to the pertinent averments made in
the plaint based on the extract of correspondence exchanged between the
parties and the Central Water Commission. In para 28 of the plaint a
conmuni cati on dated 1.4,1986 by the Central Water Comm ssion, Governnent of
India, by its letter dated 23rd Cctober, 1986 addressed to the plaintiff
State is referred to.~ The said conmuni cati on, anongst others, stated as
under :

(1) the KWDT has allowed utilisation under the UKP of a total of 160 TMC
(103 TMC utilisation allowed under Stage | of the project plus 52 TMC
utilisationunder Stage Il, and 5 TMC utilisation under Hippargi Project).
(2) the UKP Stage-1 approved by Pl anning Comission in April 1978,
contenplated utilisation of 119 TMC i ncluding the reservoir |osses.

(3) in February 1982 CWC received fromthe Governnent of Karnataka a
project report on UKP Stage Il for irrigating an additional area of 2.00

| akh hectare with an installed capacity for power generation of 218 MAM. As
per the project report, the total utilisation contenplated under UKP stages
| &Il 75 was said to be 173 TMC. (119 TMC Stage 1 + 31 TMC for Stage Il +
di versi on of CGodavari. Waters from Pol avaram 21 TMC, + regeneration from use
of 21 TMC of Codavari waters, 2 TMJ).

(4) Central Water Conmi ssion has received a separate report on H pparg

proj ect which envisages utilisation of 10 TMC of Krishna water which was
yet to be approved by the Planning Conmission, thus the total utilisation
contenpl ated was 183 TMC (i.e. 160 TMC of Krishna water + 21 TMC of

Godavari water + 2 TMC of regeneration and not 200 TMC, as reported in a
newspaper.

XXXX XXXX XXX

47. At paragraph 34 of the plaint. a DO letter dated 25.4.94 addressed to
t he

Chief Mnister of Andhra Pradesh by the then Union M nister for Water
Resources is referred to. In this connection the follow ng rel evant
avernents in that conmunication are extracted:

It was only thereafter that in his DO letter No. 6/1/91-p. 1-1660, dated
25-4-1994 addressed to the Chief Mnister of Andhra Pradesh, the then Union
M ni ster for Water Resources proposed to convenea neeting of the Chief

M ni sters of the Krishna Basin States on Upper Krishna Project Stage-|I
along with other inter-state projects. In the background note on the

proj ects which was forwarded along with the said letter it was stated that
the Central Water Comm ssion had observed that the project as envi saged
(UKP Stages | & Il) creates a physical capability of water utilisation in
excess of the envisaged utilisation of 173 TMC. It ‘WAs observed that "this
is possible in view of the proposed top of the radial gate at FRL + 521
meters against the required | evel of 518.7 meters for utilisation for 173
TMC of water.

48. In para 40 of the plaint at page 60 of Vol.-Ill is nmentioned a letter
of 1lth July, 1996 addressed by the then Mnister for Water Resources,
Government of India to the Chief Mnister of the plaintiff State regarding
UKP Stage Il. In the said letter it was disclosed that the Central Water
Conmi ssi on have opined that since no permanent flood pool is envisaged,
gate top above FRL of 518.70Mis not acceptable. Meaning thereby that the
gate level can go at Almatti damup to that height and any further height
woul d not be acceptable to the Central Water Comi ssion

49. At para 48 of the plaint it has been averred that "at the request of
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Andhr a

Pradesh, the Steering Committee of the ruling United Front Governnent at
the Centre constituted a Conmittee of four Chief Mnisters to exam ne the
issues relating to the construction of Almatti Dam The Conmittee of the
Chief Mnisters met on 12th August, 1996 when it was decided to constitute
an Expert Conmittee, with a representative of the Central Water Commi ssion
and Pl anni ng Conmi ssion, who, however, did not ultimately participate in
the proceedings." It has been further stated that the Expert Conmittee,
after going on spot as nentioned in para 51 of the plaint observed as
under :

As regards the storage capacity required for utilisation of 173 TMC at UKP
as clained by the 1st Defendant, the Committee has observed that even as
per the Indian Institute of Sciences at Bangal ore an FLR of +518.7 m woul d
be adequate for the purpose. The Conmittee however all owed probabl e | osses
in storage capacity dueto salutation etc. and observed that the FRL on the
top of the shutter be fixed for the present at +519.6 mand the gates be
manuf act ured and erected accordingly. In the opinion of the Expert
Conmittee, Almatti damwith FRL at +519.6 m w | provide a storage of
about 123 TMCwhich, along with storage of 3.8 TMC at Narayanpur, wll be
quite adequate to take care of the annual requirenents of 173 TMC presently
envi saged under the Upper Krishna Project. The Conmittee felt that the
first step to be taken to solve the present problemregarding Almatti dam
is to inplement its suggestion and restrict the height of the dam at+519.6
m...

50. Now it is, of course, true that the plaintiff State had not accepted
the entitlenment of first defendant to use 173 TMC under UKP and the hei ght
of the damat FRL 519.6. The Expert Conmittee’s opinion backed up by the
aforesaid affidavits of the experts relied upon by defendant No. 1 State
itself shows that the height of Almatti damat FRL. 519.6 woul d neet the
basi ¢ requirenent of defendant No. 1 State |eaving aside its demand for
further storage of water if nore water i's available to it beyond the
allotted water as per Cause V of Schene "A" which is the binding schene
between the parties and in the absence of Schenme "B" getting fructified.

51. In the light of the aforesaid stand taken by defendant No. 1 State and
its witnesses and al so the opinion of the Expert Comittee and the
observations of the Central Water Conmission, it beconmes absolutely clear
that even according to defendant No. 1 State, the height of Almatti dam at
FRL 519 woul d neet its present requirenments of storage of sufficient water
at Almatti damfor irrigation and power generation purposes. It may be that
its future need dependi ng upon the contingency of Schenme "B" ultimately
getting finalised may require |arger storage capacity calling for greater
hei ght at Almatti dam but at present as seen fromthe records, its need
woul d be satisfied by restricting the height of Almatti damat FRL 519. In
fact, so far as the aforesaid height is concerned, even the plaintiff
State, while catal oguing violations of KWDT deci sions by the Karnat aka
State, has made the followi ng pertinent avernents in paras 66 (ii) &
66(iii) at pages 74 to 76 of its plaint:

66(ii). As per well accepted engineering practices, a |live storage of

maxi mum of 103 TMC is considered sufficient for utilisation of 155 TMC: of
water for irrigation. This is nore apposite in view of the local conditions
of the project area. Since the live storage capacity of the Narayanpur
reservoir was only 23.77 TMC, the Tribunal allowed construction of the
Almatti reservoir only as a carry over reservoir to supplenent Narayanpur
but did not permit any irrigation under Almatti. Karnataka, however,
unilaterally altered the design of Almatti reservoir and converted the same
into a nmulti-purpose project providing for direct irrigation to an extent
of 4.13 lakh acres and for generation of 297 MW of hydel power, which

i nvol ved additional utilisation of atleast 91 TMC of water beyond what was
permtted and all ocated to UKP by KWDT. As per the nodified design, the

hei ght of the damat Alnmatti has been sought to be increased from518.7 m
to 524.256 m so as to have an increased storage of 116 TMC beyond the
perm ssible storage for irrigation permtted by KWDT at Narayanpur

(iii) The Almatti Project in addition to being a carry over reservoir now
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envi sages utilising an additional 91 TMC of water beyond KWDT al |l ocation to
fulfil the follow ng further objectives:

S.No. Details & Utilisation Area Water
------------------------------------------------------------ (in | akh
Require- acres) nment (in TMC) (a) Canal irrigation 0.90 11
—————————————————————————————————————————————————————————————— under Left
and Right Bank Canals at Almatti (b) Irrigation under 3.23 39 foreshore
lift scheme (Mulwad) (c) Additional -- 19 requirement for sugar cane and
ot her second season crops under lift schenes (d) Increnental -- 22
evaporation | oss due to additional storage for power generation (100 TMJ)
Total 4.13 lakh 91 TMC

an additional quantum of 91 TMC of water for irrigation and other purposes
at

Almatti, the dependable flowin the river downstreamof A nmatti and

Nar ayanpur woul d be severely reduced adversely affecting the interests of
the lower riparian - Plaintiff State.

Mor eover, the said additional utilisation of 91 TMC for irrigation purposes
at Almatti by Karnataka would drastically affect the ecol ogical bal ance,
degrade the environnent, increase the pollution in the river water and
render |large extents of irrigated areas inthe plaintiff State dry. ft
woul d al so alter the flow pattern which-in turn is bound to jeopardise the
riparian interests of the agriculturists who have prescriptive rights, a

ri ght of customary use of river water within the plaintiff-State. Such
utilisation would also adversely affect the power production systens wthin
the Plaintiff-State

52. These avernents thus clearly indicate that the real grievance of the
plaintiff State is pertaining to the height of A matti Dam beyond 518.7 m
and going up to 524.256 m In other words, there is no real grievance of
the plaintiff State regardi ng maintenance of height of Almatti Dam at | east
up to 518.7 m or 519 m Beyond that it would be a real bone of contention
by the plaintiff State. The aforesaid grievance of the plaintiff State is
further highlighted, when we turn to para 68 of the plaint at page 82.
Therein the plaintiff slates that the 1st Defendant Karnataka has grossly
vi ol ated the decisions of the KWDT. In the said para pertaining to Al matti
Dam at item2, it was nentioned as under

SI. Nanme of the Area Planned No. Project permtted Area - ----- (lLakh
acres) (lakh acres) 2. Almatti Nl 4.13

On a conjoint reading of the aforesaid avernents in paras 66(ii) and (iii)
and para 68(a)(2), it beconmes at once clear-that the real grievance of the
plaintiff State is of storage and utilisation of additional 11 TMC water  at
Almatti Dam by raising the height up to 524.256 m which would result in
the irrigation of planned area of 4.13 | akh acres. Under these
circunstances, therefore, in our view as at present advised if the height
of Almatti Damis fixed at FRL 519 m it woul d neet the requirenments not
only of the plaintiff State but al so neet the present requirenent of
defendant No. 1 State and also would not fall foul on the opinion of the
Expert Committee as well as on the clearance given by the Central Water
Conmi ssion to Stage Il of the UKP Project, as seen earlier

53. In this connection, it is also interesting to note what defendant No. 1
State of Karnataka has to say in connection with its report regardi ng UKP
Stage Il. In conpilation Il of the relevant docunents filed by the State of
Andhra Pradesh, we find a copy of that report at page 98 in connection with
the mninmum Almatti FRL required. The report reads as under

The minimum Al matti FRL required to get 173 TMC utilisation is found to be
518.7 m The reservoir operation tables for Almatti reservoir for the years
1950-51 to 1988-89 with FRL 518.7 m and the correspondi ng operation tables
for Narayanpur Reservoir for the sanme period are enclosed after the end of
Table 66. It is seen that there are only, 7 failure years in a period of 39
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years, which are |l ess than 25% of the total nunber of years of operation
It nust, therefore, be held while answering issue No. 9(a) that there is
really no dispute between the plaintiff State and defendant No. 1 State
that construction of Almatti Damwith at least an FRL 519.6 m will neet
the requirenent of defendant No. 1 State on the one hand and al so the
grievance of the plaintiff State on the other hand. In other words,
construction of Almatti Damw th an FRL of 524.256 may not be feasible or
perm ssible at this stage looking to the allocation of gross quantity of
water to Kanataka State as per Scheme "A" on the basis of 75% dependabl e
availability of water per each water year as deci ded upon by the Tribunal
Any increase of the height beyond FRL 519 m nay depend upon further
allotment of water to Karnataka State by any subsequent decision of the
Tri bunal, as and when constituted, as that woul d depend upon the

i mpl enent ati on of proposed Schene "B" which up till now has not been

el evated to the status of a binding decision of any Water Disputes

Tri bunal

54. When we turn'to issue No. 9(b), we find that it assumes that
construction of a damwithin the territory of Karnataka requires consent of
other riparian States. This assunption by itself cannot be sustained for
the sinple reason that every riparian State within its own territory can
construct a damas required by it. The grievance of other riparian States
woul d arise only if such construction is likely to affect the avail able
water flow of inter-state river as available to it by any adjudication of
the Tribunal or if/it raises a dispute in this connection to be adjudicated
upon by any future Tribunals The absol ute assunption in the issue that
State of Karnataka cannot be permitted to proceed with construction of dam
wi t hout consent of ‘other riparian States, therefore, cannot be accepted and
wi Il have to be considered subject to the aforesaid rider

55. So far as the second assunption is concerned, the approval of the
Central CGovernnment will be required under the federal setup as and when any
project is to be constructed in Karnataka State. It has to get clearance
fromappropriate statutory and executive authorities. It cannot, therefore,
be assuned that State of Karnataka would proceed with the construction of
such dam wi t hout approval of the Central Governnent. In fact the evidence
on record has shown that it has already approached the Central Governnent
for necessary approval. Issue No. 9(b) is answered accordingly.

| ssue No, 9(c):

56. The aforesaid conclusion of ours woul d answer -i ssue No. 9(a) between
the plaintiff State and the Defendant No. 1 State being the nmain contesting
States. However, before this conclusion is reached interpartes, Plaintiff
and the Defendant No. 1 as afore-stated, the grievance of defendant No. 3
State of Maharashtra al so has to be kept in viewin connection wth
perm ssi ble height of Alrnatti Dam Learned senior counsel Shr
Andhyarujina for the State of Maharashtra -defendant No. 3 herein,
vehement|ly contended that if the height of Almatti Damto be constructed by
the State of Karnataka is allowed to go beyond 519 m FRL which is cleared
by the Central Water Conmission there is a likelihood of subnmergence of
nunber of villages of Maharashtra State by way of back effect of water
collected at that dam He frankly stated that this contention was not

rai sed before the Tribunal as the Tribunal had not considered the question
of cl earance of any height of Almatti Dam But after the filing of the
present suit, on further enquiry and material gathered by it, it is seen
that there is a possibility of such subnergence. Now so far as this
grievance is concerned, in the conpilation MAH-2 furnished by the State of
Mahar ashtra, the follow ng rel evant avernents have been nade at paras 1.8
and 1.9 as under:

1.8. As the raising of the height of the Almatti which is the subject of
controversy in Suit No. 2 of 1997 was kept in abeyance, the State of
Maharashtra did not desire to precipitate a sensitive issue having |arger
consequences.

1.9. In July 1998, the Government of Maharashtra took up the question of

i kely subnergence of the territory of Maharashtra with the State of
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Kar nat aka and the Uni on Water Resources Mnistry and concerned Union
Covernment Agencies. By that time, the State of Maharashtra was able to
carry out on its own a prelininary survey which showed that with Al natti
FRL/ ML RL 524.256 m there would be submergence of Maharashtra's territory
to an extent of 5 to 6 meters depth (16 to 20 feet depth). This submergence
woul d further increase during the floods. Therefore, State of Miharashtra
requested Karnataka by its letter dated 27.7.1998, for an i medi ate
stoppage of all further construction at Almatti dam and specially the
installation of gates and any storage against the gates to ensure that no
territory of Maharashtra was subnerged. It also asked for a witten
guarantee from Karnataka State that it would not install radial gates at
Almatti and/or store water unless the matters of submergence of and likely
danmages to the structures in the territory of Maharashtra, were di scussed
and settled with the Maharashtra State to its entire satisfaction. The
State of Karnataka was also informed that in the event of non receipt of
witten assurance, the State of Mharashtra would be conpelled to approach
t he Honorabl e Supreme Court and seek judicial intervention for a tota
stoppage of all construction work at the Almatti dam and prevent storage of
wat er above crest |evel RL 509.00 m

At para 1.13 at page 73 the stand of the State of Maharashtra is stated as
di scl osed fromthe correspondence exchanged between the parti es:

(a) The level of Krishna river near the Miharashtra Karnataka border is

| ess than RL 519.00 m conpared to FRL RL of 524.256 m at Almatti and FRL
RL 524.87 m at H ppargi, with the result there will be subnergence in 55
Maharashtra to the 'extent of 5 to 6 neters.

(b) No actual field surveys have so far been undertaken by Karnataka to
assess the magnitude and extent of subnergence in Maharashtra, Karnataka
has now stated that such surveys would be done by Karnataka only from
April, 1999.

(c) None of the Central CGovernnent agenci es have so far technically

exam ned the subnergence aspect in Maharashtra due to Almatti damw th FRL
RL 524.256 m

(d) For Almatti dam wth crest level RL 509.016 and FRL RL 524.256, none
of the technical aspects such as Maxi mumdesign flood spillway adequacy,
nunber and size of gates, salutation and its effects upstreamin
Maharashtra, flood routing, reservoir operation schedules etc. have so far
been exam ned or certified as correct and acceptable by the Central Water
Conmi ssion. Al these aspects materially affect and influence the extent of
subnergence in Maharashtra

At para 1.14 at page 75 it has been averred as under

It is nowlearnt that the State of Karnataka now proposes to weld skin
plates on the frame work of radial gates. This will now conplete the
erection of the gates and raise the height of the Almatti damto FRL RL
524.256 m Raising of the FRL RL to 524.256 m of the damw || subnerge
territories in Maharashtra. The State of Karnataka has not been given any
right to submerge any States’ territories by the Krishna Water /D spute

Tri bunal

VWhen we turn to LA. No. 8 of 1999 filed by the State of Mharashtra for
grant of leave to file additional witten statenent, we find the follow ng
pertinent observations at page 6 at para 1.2. The sane read as under

After it filed its Witten Statenent, a detailed study by Maharashtra of
the docunents, records, project reports and answers to interlocutress etc.
filed in OGS 1 and OS 2 of 1997 by the States of Karnataka and Andhra
Pradesh revealed for the first time that the territory of the State of
Maharashtra was |ikely to be subnmerged by the State of Karnataka by
constructing the Almatti damwi th FRL RL 524.256 m and Hi ppargi Barrage
with FRL RL 524.87 m and would result in displacenent of population from
several villages and a few towns in Maharashtra. There was also |ikelihood
of enornous damage to private and public properties and 'works and
structures including archeol ogi cal structures and pil grinage pl aces as
hereinafter stated in para 5 below. There would al so be disruption of
conmuni cati ons, enhanced distress and damages during fl oods each year due
to sedinmentation and reduction of existing river channels’ capaciti es,
flattening of bed gradients, change in the already fragile river reginme
near the border of the
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two States and increased flood depths and durations and consequent distress
every year.

Sim | ar subm ssions are found at page 34 of the additional witten
statenment filed by the State of Maharashtra. Statenent No. 1 captioned as
list of villages from Maharashtra State likely to be effected by fl oods due
to Almatti Dam (in Karnataka State) with FRL RL 524. 256 m, has mentioned
list of 58 villages covered by the Krishna river basin

57. The aforesaid grievance of the State of Maharashtra, which is defendant
No. 3, against defendant No. 1 is really a dispute between the two

def endants and does not project any dispute qua the plaintiff State, but
even proceeding on the basis that suit under Article 131 is a conprehensive
one and seeks to resolve the simrering disputes between all the contesting
States which are the riparian States situated in inter-State river Krishna
basi n and not applying the strict yardstick of a suit before an ordinary
civil court, we have to appreciate the real grievance voiced by the State
of Maharashtra against the height of Almatti Dam It centers around the

hei ght of 524.256 m Any hei ght beyond 519 m and going up to 524.256 m,
according to the State of Maharashtra, is likely to subnerge its villages
though being a possibility and not a real certainty. So far as this
grievance is concerned, therefore, it can be safely assumed that defendant
No. 3's grievance is really confined to a renpte and un-ascertai ned
possibility of subnergence of its villages if the height of Almatti Dam was
nore than 519 m and reaches 524. 256 m Gievance about hei ght of 524. 256
m is also voiced by the plaintiff State of Andhra Pradesh, though for

di fferent reasons. It can, therefore, safely be assunmed that, as at present
advi sed, the height of Almatti Damif permtted up to 519 m will not pose
any real problemto the plaintiff State on the one hand or to defendant No.
3 State on the other and will also serve the present need of Defendant No.
1 State regarding storage of sufficient water at Almatti Damin the |ight
of binding decision of Scheme "A". In other words, the height of 519 m
appears to be not in serious dispute anpbngst all the three riparian States
located in Krishna river basin and if this height is permtted to be

mai ntai ned at Almatti Dam that would al so not go agai nst the opinion of
Central Water Commi ssion on the one hand and the Expert Conmmittee’ s opinion
of the four Chief Mnisters on the other

58. But |l eaving aside this aspect of the grievance of the State of
Maharashtra, it may be nentioned that the dispute sought to be raised by
def endant No. 3 State of Mharashtra is agai nst defendant No. 1 State,
nanely, State of Karnataka regarding any increase-in the height of Al matti
Dam beyond 519 m or for that matter beyond 512 m which, according to

| earned seni or counsel Shri Andhyarujina for the State of Maharashtra, can
be the perm ssi bl e height and whi ch woul d have no adverse affect of
subnmergence in the Maharashtra territory. However, this dispute cannot be
resol ved in the present proceedings for the sinple reason that /it would
assune the character of a 'water dispute’ as we wi'll presently see. ’'Water
di spute’ as contenplated by Article 262 has been defined by Section 2(a) of
the Disputes Act, as extracted earlier. It nmeans any dispute or difference
between two or nore State Governnents regarding use, distribution or
control of waters of, or in, any inter-State river -or river valley. Raising
of the height of Almatti Dam beyond the level of 512 m would entitle the
State of Karnataka to control waters of river Krishna which is an inter-
State river and if this type of control of the Krishna water by defendant
No. 1 State is likely to subnerge villages of Maharashtra State, which is
an upper riparian State, by back-effect, it would clearly fall within the
definition of "water dispute’ as found in Section 2(c)(i). That would

i mediately attract Section 3(a) which deals with conplaints by State
Covernments as to water disputes, it provides that:

3. Complaints by State Governnents as to water disputes.- If it appears to
the Governnment of any State that a water dispute with the Governnent of
another State has arisen or is likely to arise by reason of the fact that
the interests of the State, or of any of the inhabitants thereof, in the
waters of an inter-State river or river valley have been, or are likely to
be, affected prejudicially by-
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(a) any executive action or legislation taken or passed, or proposed to be
taken or passed, by the other State; or

XXXX XXX XXXX

It becones clear that the Maharashtra State, nanely, defendant No. 3,
apprehends that because of the executive action of Defendant No. 1 State
contenmpl ating raising of height of Almatti Dam at 524.256 M the defendant
No. 3 State or its inhabitants are likely to be prejudiced by subnergence
of its villages and the | ands occupi ed by residents therein. Thus on a
conjoi nt reading of Section 2(c)(i) and Section 3(a) of the D sputes Act
such a grievance voiced by defendant No. 3 State agai nst defendant No. 1
woul d consequently fall within the fore-corners of the Di sputes Act enacted
by the Legislature under Article 262. Once that conclusion is reached the
result beconmes obvious. This type of grievance and di spute cannot be

adj udi cated upon by us under Article 131 and it is for the Maharashtra
State if so advised to raise such a dispute which earlier it did not raise
by filing an appropriate conplaint under Section 3 of the Disputes Act
before the Central Government and once that happens Section 4 of the Act
woul d be automatically attracted. It provides as under

4. Constitution of Tribunal.- (1) Wien any request under Section 3 is

recei ved fromany State Government in respect of any water dispute and the
Central CGovernment is of opinionthat the water dispute cannot be settled
by negotiations, he Central Governnent shall, by notification in the
Oficial Gazette, constitute a Water Disputes Tribunal for the adjudication
of the water dispute.

[(2) The Tribunal shall consist of a Chairman and two ot her nenbers

nom nated in this behalf by the Chief Justice of India from anong persons
who at the tine of such nom nation are Judges of the Suprenme Court or of a
H gh Court.]

(3) The Tribunal nmay appoint two or npre persons as assessors to advise it
in the proceeding before it.

Thus the grievance about subnmergence rai sed by Defendant No. 3 State
squarely falls within the scope of 'water dispute’ between defendant No. 3
State and defendant No. 1 State. For its resolution, adjudication by the
Tribunal is the only way out. It is not in dispute between the parties that
such a water dispute was never got adjudi cated upon by KWT. In other
words, it remains an open dispute calling for its adjudication. It cannot
be considered by us under Article(131. In fact in the statement of case of
the State of Mharashtra defendant No. 3 herein before the Krishna Water

Di sputes Tribunal, which is annexed as MRK-I1, the State of Mharashtra
itself has considered such a grievance-as a part of "water dispute’ . In
para (k) in the reliefs sought by the State of Mharashtra fromthe Vater
Tribunal it was submtted as under:

(i) That for the purpose of giving effect to the decision of this
Honourabl e Tribunal all directions may be given and orders passed which are
usual and proper in a final determ nation of an inter-States’ River Vater
Di spute including a direction that the water shall not be used /in any
project which will have the effect of subnerging the territory of 'any other
State except with the prior consent of, and prior agreenent on the adequate
conpensation for the danage to the concerned State if it has consented to a
part of its territory being subnerged.

It is, of course, true that though the defendant No. 3 State considered the
guestion of subnergence as a part of "water dispute’ to be resolved by the
Tribunal, the Tribunal did not consider the question of subnmergence of
villages in the territory of defendant No. 3 State because of the height of
Almatti Dam It has, therefore, remained a sinmmering dispute between the
def endant No. 3 State and defendant No. 1. It, therefore, requires to be
adj udi cated upon by a conpetent Tribunal as noted earlier. It is axiomatic
that crucial question for determnination under Section 3 of the Disputes Act
is whether the interest of the State of Maharashtra or of any of its
inhabitants in Krishna river valley will be prejudiced by the executive
action of another riparian State, |like the Defendant No. 1. The State is
one integral unit and its interest includes the well-being of its

i nhabitants within its territory including areas outside the river basin
Therefore, under the Inter-State Water Disputes Act, 1956 the rel evant
consideration is the interest of the State as a whole and all its
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i nhabitants and not nerely the interest of the basin areas of the State.
Consequently, it nust be held that the dispute regarding the apprehended
submergence of villages of Maharashtra State by raising of the height of
Almatti Dam by State of Karnataka beyond 519.mis an unresol ved water

di sput e whi ch cannot be considered by us under Article 131 and we have to
rel egate respondent No. 3 State to filing of an appropriate conplaint under
Section 3 of the Disputes Act before the Central Governnent, if so advised,
if inthe nean tinme no am cabl e agreenment or settlenment of the dispute
inter-se between defendant No. 3 State and defendant No. 1 State is arrived
at .

59. Now, let us take stock of the situation. As we have seen earlier, there
is no real dispute anpngst the three States up to the height of 519 m of
Almatti Dam W can, therefore, while answering issue nos. 9(a) and (b)
safely hold that, as at present advised and as the evidence stands on
record, construction of Al matti Damw th an FRL 524. 256 together with al
ot her projects executed and in progress and contenpl ated by the Karnataka
State cannot be granted nor can the Karnataka State be permitted to
construct 'up to that height w thout the consent of all other riparian
States as well as wthout the approval of the Central Governnent. However,
this will be subject to the rider that there cannot be any objection to
permtting the State of Karnataka defendant No. 1 to construct Al nmatti Dam
up to a height of 519-m for which, as already discussed, there is no rea
di spute anongst the parties. However, even this nuch indul gence granted to
defendant No. 1 State will be subject to the foll ow ng safeguards and
riders:

60. Even while defendant No. 1 State proposes to construct the Almatti Dam
up to FRL 519 m it will be subject to clearance by all other conpetent
authorities functioning under different Statutes. Requisite clearance wll
be required by defendant No. 1 State for raising the height of the dam even
up to 519 m

61. In particular, such clearance will have to be obtai ned under the
Envi ronnment Protection Act, 1986 -and fromthe Mnistry of Forests &
Envi ronnent, Govt. of India in this connection

62. Appropriate clearance will also have to be obtained fromthe Centra
Wat er Conmi ssion for raising the height up to 519 m

63. The aforesaid perm ssion/clearance to raise the height of 519 m by
this order will also subject to any further directions if any, obtai ned by
the disputant States concerned fromany future Water Disputes Tribuna

whi ch may be constituted by the Central Governnent on the conplaint raised
by any of the disputant States, including the State of Mharashtra

def endant No. 3 herein. The interimrelief granted by this Court pending
hearing of the present suit will stand nodified to the effect that the
State of Karnataka, subject to the aforesaid clearance of the authorities,
can rai se the height of the Almatti Damup to 519 m, as at present

advi sed.

64. The raising of further height of Almatti Dam beyond 519 m wil|l

obvi ously abide by the decision, if any, obtained in future from
appropriate Water Disputes Tribunal constituted under the Disputes Act on
conplaints raised by any of the three disputant States before us and al so
after getting clearance fromthe Tribunal and all other conpetent
authorities. The question of raising the height of Almatti Dam beyond 519
m wll also fall for consideration of the Tribunal after 31st May, 2000
when Scheme "A" will come up or review as already directed by the KWOT in
its Reports PK-I & PK-11. It will also have to be considered in the Iight
of proposed Schene "B" which may fall for consideration of appropriate
Water Disputes Tribunal in future if conplaints in this connection are
rai sed by any of the contesting States before the Central Governnent.

65. Issue nos. 9(a), (b) and (c) are answered as aforesaid.
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66. Original Suit No. 2 of 1997 will stand di sposed off as indicated above.
In the facts and circunstances of the case there will be no order

costs.
(S.B. Majnudar, J.)

as to

PATTANAI K, J.

The State of Andhra Pradesh has filed the suit wunder
Article 131 of the Constitution of India, inpleading the
State of Karnataka, Union of India and State of Maharashtra
as party defendants, seeking relief of declaration and
mandatory injunction on the allegation that the State of
Karnataka, in particular has nade gross violations of the
decision of Krishna Water Di sputes Tribunal and such
viol ations have adversely affected the residents of the
State ' of 'Andhra Pradesh. The relief sought for in the suit
are as under:

(a) declare that the report / deci si on dat ed
24.12.1973 and the further report/deecision dated 27.5.1976
of the Krishna Witer Disputes Tribunal. (KWDT) in their
entirety are binding upon the three riparian States of
Mahar ashtra, Karnataka and Andhra Pradesh and al so the Uni on

of India; (b) declare that the riparian States are duty
bound to fully disclose to each other and also to the Union
of India all particulars of all ~projects undertaken or

proposed after Decenber, 1973 and My, 1976 and to direct
the defendants to ensure that execution thereof are in
conformity wth and do not conflict with or violate the
decisions of the KWDT and they do not adversely affect the
rights of the other riparian States; (c) declare that the
party States are entitled to utilise not more than the
quantity of water which is allocated or permtted by the
decisions of the KWDT for the respective projects’ of the
respective party States before the Tribunal; and'that any
variation in either storage or utilisation of the waters by
each such state in respect of each of such projects could
only be with the prior consent or concurrence of the other
riparian States; (d) declare that all the projects executed
and/ or which are in the process of execution by the State of
Kar nat aka which are not in conformity with and conflict with
or violate the decisions of the KWT, ~as illegal and
unaut hori sed.

(e) declare that approvals /sanctions/ | clearances/
in-principle clearances granted by the Union of India on or
after KWDT decisions on 24.12.1973 and on 27.5,1976 in
respect of schenes/projects/ undertaken by the Governnent of
Karnataka are invalid and direct the Union Governnent to
review /reconsider all such schenes/ projects proposed /
undertaken by Karnataka, afresh, after obtaining the views
thereon of the other riparian States;

(f) declare that the State of Karnataka and
Maharashtra shall not be entitled to claim any rights
preferential or otherwi se in respect of storage, control and
use of waters of the inter- State river Krishna in respect
of the schenes /projects not authorised by the decision of
the KWDOT; (g) declare that the Union Governnent is duty
bound to consult all the riparian States of Mharashtra,
Karnat aka and Andhra Pradesh before accordi ng any approval s
/ sanctions [/ clearances / in-principle clearances to any




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 38 of 102

schenes [/ projects proposed / undertaken by any of the
riparian States on the inter-State river Krishna and direct
t he Union GCovernment to act in terns of t he sai d
declaration; (h) grant a mandatory injunction directing the
State of Karnataka to undo all its illegal, unauthorised
actions regarding projects/ schemes and in particular the
following projects executed by it contrary to the decisions
of KWT so as to bring themin conformity with the said
deci si ons:

Almatti Dam under UKP

Construction of 'Canal s/Lifts Schenmes on Al matti
Reservoir.

Upper Krishna Projects in K-2 Sub-basin
Hi ppargi Weir/lrrigation Schemes.

Construction of Indi ~and Rampur lift schenes on
Nar ayanpur. reservoir and the canal s.

(i) grant a permanent-injunction restraining the State
of Karnataka from undertaki ng, continuing or proceeding with
any further construction in respect of the follow ng
proj ects: A matti Dam under UKP  Construction of
Canal s/Lifts Schemes on Almatti Reservoir

Upper Krishna Projects in K-2 Sub-basin.
Hi ppargi Weir/lrrigation Schenes.

Construction of Indi and Rampur lift Schenmes on
Nar ayanpur reservoir and the canal s.

(j) appoint a team of experts for maki ng a
conpr ehensi ve techno-econom ¢ eval uation and environnenta
i mpact analysis in respect of the followi ng projects’' and,
pending orders of this Honble Court on the report of the
team of experts, grant an order of injunction restraining
the Defendant No. 1 State of Karnataka from proceeding
with any further construction in any of the follow ng
pr oj ect s/ schenes: Almatti Damunder UKP Construction of
Canal s/ Lifts Schenmes on Almatti Reservoir

Upper Krishna Projects in K-2 Sub-basin
Hi ppargi Weir/lrrigation Scheme.

Construction of Indi and Ranmpur lift schenes on
Nar ayanpur Reservoir and the canals.

(k) to issue a permanent injunction restraining the
Def endant No. 1 State of Karnataka from growi ng or allow ng
to grow sugarcane or raising other wet crops in the command
areas falling wunder the projects/schemes within the Upper
Krishna Project; (l) pass a decree in ternms of prayers (a)
to (Kk); and (m award costs of the present proceeding in
favour of the Plaintiff;

(n) pass such further decree or decrees or other
orders as this Honble Court may deemfit in the facts and
ci rcunst ances of the case

Though there are as many as 14 reliefs sought for as
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stated above, but essentially the reliefs relate to the
construction of Almatti Dam under Upper Krishna Project by
the State of Karnataka to a height of 524.256 M  Though the
avernents of facts in the plaint have been made in 71
par agraphs, shorn of minute details, the sane may be stated
as under: That the dispute between the three riparian
States nanely Maharashtra, Karnataka and Andhra Pradesh with
respect to use, distribution and control of the water of
inter- State river Krishna stood resolved by the decisions
of the tribunal, constituted under Section 4 of the
Inter-State Water Disputes Act, 1956 (hereinafter referred
to as the Act) by the decision rendered in 1973 and the

Further decision rendered in 1976. The said decision having
been notified by the Central Governnment under Section 6,
becane binding on all parties. Al the parties-States being
constituents of the Federation of Republic of India, the
plaintiff expected that each State, while undertaking their
projects for utilisation of the quantity of water allocated
in their favour by the tribunal would consult with the other
concerned States and would so use, which will not be against
the decision of the tribunal in any nanner. But the State
of Karnataka has not been acting in accordance with the
letter and spirit of the decision of the tribunal and on the
other hand has violated the expressed ternms and conditions
of the tribunal, which conpelled the State of Andhra Pradesh
to invoke the jurisdiction of the Suprenme Court under
Article 131 of the Constitution. After indicating the
topography of the river as well as the three riparian States
and the disputes which arose between the States that |ead
the Central Governnment to constitute the  Krishna Water
Di sputes Tribunal, the plaintiff has ~stated ‘that the
tribunal franed seven nain issues and under-issue No. I
with its eight sub-issues, decided the question of equitable
apportionment of the beneficial use of the waters ' of the
river Krishna and the river Valley by evolving Scheme A

and meking the same as its Final Order or decision, which
becamre binding on all the parties, after the sanme was
notified by the Union Governnent under Section 6 of the Act.
It is not necessary for us to reiterate all the facts
leading to the raising of disputes and constitution of the
tribunal, which we have already narrated in judgment _in
OS 1 of 1997, filed by the State of Karnataka. The
plaintiff then has averred as to how on the basis of
agreenment between the parties, the 75% dependabl e fl ow  at
Vi jayawada was found to be 2060 TMC and whil e ~considering
the case of each State for allocation of their respective
share of water in respect of the aforesaid 75% of “dependabl e
flow, several projects in the river basin, al r eady
undertaken by the States as well as the quantity of = water
required for the projects were considered by the tribunal on
the basis of which the ultinmate figure of allocation were

arrived at. According to the plaint, the tribunal, @ while
restraining the States of Maharashtra and Mysore fromusing
nore water than allocated in their favour, granted liberty

to the plaintiff-State of Andhra Pradesh to use the
remaining water wth the rider that the State of Andhra
Pradesh will not acquire any right to the user of such water
except to the extent allocated to it. The plaintiff also
averred that while making allocation to the three States, no
express provisions were nade for sharing of any deficiency
and further the tribunal took note of the fact that out of
100 years, deficiency may occur in 25 years. It was also
averred that to relieve the State of Andhra Pradesh fromthe
aforesaid difficulty, the tribunal permitted the State of
Andhra Pradesh to store water in the Nagarjunasagar Dam and
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in Srisailam Dam and held that for such storage, there would
not be any deduction fromits share out of the dependable
flow on the ground that if the water is not allowed to be
stored by the plaintiff-State, then it would fl ow down and
get submerged in the sea. According to the plaint, the
tribunal did consider the different project reports which
had been produced before it, inrelation to the Upper
Krishna Project and allowing the protected utilisation of
103 TMC, it cane to the conclusion that the denand of State
of Karnataka to the extent of 52 TMCto be wutilised by
Nar ayanpur Ri ght Bank Canal is worth consideration. After
enunerating the different clauses of the Final Order of the
tribunal inits original report of 1973, the plaintiff has
averred that though the tribunal has nade allocation enbl oc
in a negative formnanmely that the State cannot utilise nore
than the allocable quantity of water in its share in any
wat er year but the said enbloc allocation has to be read in
the |Ilight of the relevant stand of the parties before the
tribunal, the facts and figures produced before the tribuna
and the ultimate basis on which the conclusion was arrived

at . According to the plaintiff, by taking recourse to the
aforesaid method, it ~would be crystal clear that party-
St ates were restrained from utilising in di fferent

sub- basi ns of river Krishna wthin their respective
territory, beyond what was considered as the protective use
and the additional quantity allocated to their share. It
has been averred in the plaint that so far as Upper Krishna
Project is concerned wthin the State of Karnataka, the
tribunal has allocated only 160 TMC of water for being used
and the construction of Almatti Damto the height of 524
Meters, as indicated by the State of Karnataka, would,
therefore, on the face of it, is in violation of the
decision of the tribunal. After referring to the different
applications for «clarifications -sought for by different
States under Section 5(3) of the Act and the answer of the
tribunal on the sane, the plaintiff has also averred as to
how the tribunal dealt with the contentions raised by the

State of W©Maharashtra before it, in relation to t he
allocation of 52 TMC of water from Narayanpur R ght Bank
Canal . According to the plaintiff, though, no doubt in the
Final Oder of the tribunal, there has been a nmss

allocation of water in favour of the three riparian States
out of the 2060 TMC of water under 75% of dependability at
Vi jayawada, which figure was arrived at by consent of the
parties, but a closer scrutiny of the report in its entirety
being exam ned, it would be apparent that the allocation in
respect of different sub-basins had been nmade onthe basis
of projects undertaken in those sub-basins and consequently,
no State would be entitled to use the entire quantity of
water allocated in their favour in any particul ar sub-basin

The plaintiff, then has averred that the post award
devel opnents undertaken by the State of Karnataka, intending
to raise the height of Almatti Damto 524 Meters is nothing
but a gross violation of the decision of the tribunal  and,
therefore, this Court should injunct the State of Karnataka
in going ahead with the Almatti Dam upto the hei ght of 524
Meters, as indicated in its project. The plaintiff then
referred to several correspondence nmade between the State of

Karnataka and State of Andhra Pradesh inter se, as well as
correspondence between these States and Uni on Gover nment and
Central Water Commission. |t has also been averred that

allowing the State of Karnataka to construct the dam at
Almatti up to a height of 524 Metres would be grossly
detrimental to the lower riparian state of Andhra Pradesh
inasmuch as for three nonths in a year from July to
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Septenber, the State of Andhra Pradesh nay go dry and the
entire crop in the State would get damaged for paucity of
water. The plaintiff also has averred in several paragraphs
of the plaint, as to howthe plaintiff-State has been
demanding from the State of Karnataka to have suitable
information in relation to the construction of the dam at
Almatti and how the plaintiff-State has been prevented from
being favoured with any such information. In paragraph 34
of the plaint, the plaintiff refers to the letter addressed
to the Chief Mnister of Andhra Pradesh by the then Union
M ni ster for Water Resources, proposing to convene a meeting
of Chief Mnisters of the Krishna Basin States for
di scussi ng Upper Krishna Project Stage-1l and along with the
said letter, the observation of Central Water Commi ssion
indicating how the project at Alnatti creates a physica
capability of water utilisation in excess of 173 TMC, which
woul d be possiblein view of the proposed top of the radia
gate at FRL 521 neters against the required |level of 518.7
meters for wutilisation of 173 TMC of water. In the
subsequent ~paragraph of the plaint, it has also been
indicated as to how the State of Andhra Pradesh has been
objecting to the proposals of the State of Karnataka to have
the height of Almatti damat 524 neters under the guise of
flood protection neasure and then how the plaintiff State
requested the Prinme Mnister of India tointervene in the
matter to avoid violation of the award of the Krishna Water
Di sputes Tribunal. In paragraph 39 of the plaint, it has
been averred that 'the Union Government as well as the
Central Water Commi ssion which are responsible for clearance
of inter-State Projects, bent upon clearing the A matti
Project up to a damheight of 524 neters wthout even
consulting the State of Andhra Pradesh, though, according to
the plaintiff in a Federal Structure of the Governnent, each
constituent State would be entitled to know the progress of
any project inrelation to inter-State river, since it my
have several adverse effects on the other States. The
plaintiff also averred that at the behest of the State of
Andhra Pradesh, the United Front CGovernnent, which was at
the Centre, constituted a Conmittee of four Chief Mnisters
to examine the issues relating to the construction of
Almatti Dam which committee in turn, decided to constitute
an Expert Commttee with a representative of the Centra
Water Conmi ssion and Pl anni ng Conm ssi on, who, however, did
not ultimately participate in the proceedings. The said
Expert Conmittee has found that the proposal of the ~Upper
Krishna Project with FRL of 524.256 meters for Almatti Dam
is under consideration and has not been approved by the
Government of India, though many canal s have been designed
and constructed for larger capacity neant for future / uses
and it is not necessary to build a bigger storage of 227 TMC
at Almatti damwith top of shutter at 524.256 neters. The
said Committee had al so observed that the FRL on the top of
the shutter be fixed for the present at 519 .6 nmeters and
the gates be manufactured and erected accordingly and  this
will be adequate to take care of the annual requirenents. of
173 TMC presently envi saged under the Upper Krishna Project.
The said Committee, therefore, suggested the restriction of
the height of the damat 519.6 neters. The plaintiff
however does not accept of the entitlenent of the first
def endant to use 173 TMC under UKP and the hei ght of the dam
at 519.6 nmeters. From paragraph 52 onwards, the plaintiff
then has nade avernents indicating the negotiations and
further developnents in the matter and then states that the
M nistry of Power, Covernment of India having indicated that
in principle clearance of construction of Upper Krishna
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Hydro- electric power project at Almatti, contenplating the
hei ght of the damat 524.256 neters was contrary to the
award of the tribunal, and therefore, the plaintiff-State
| odged its objections by letter dated 18th of Cctober, 1996,

to which the reply cane that in principle clearance is not

a techno- economc clearance and it is purely an
adm ni strative action to facilitate devel opnent a

activities. The plaintiff, thereafter by its letter dated
18t h of Decenber, 1996, requested the Secretary, Mnistry of
Water Resources, Govt. of India to ensure forthwith the
publication in the Gazette of India the decision of the
Krishna Water Disputes Tribunal i.e. the report dated
24.12.1973 and the further report dated 27.5.1976 in its
entirety. But since it becane apparent that the Defendant
No. 1 State of Karnataka was not at all inclined to resolve
the probl em by any amicabl e discussion nor did it desire any
effort for mediation being undertaken by anyone what soever,

the plaintiff had no other alternative but to approach this
Court under Article 131 of the Constitution for declarations
and injunctions agai nst the Defendants for protection of the
rights of theplaintiff State as well as the rights of its
i nhabitants flowi ng fromthe decision of the Krishna Water
Di sputes Tribunal. From paragraph 65 onwards, the plaintiff
has narrated several facts constituting violations of the
decision of the tribunal by the State of Karnataka and from
paragraph 69 onwards, the plaintiff has indicated the role
played by the Central Governnment in the matter of allow ng
the State of Karnataka to raise the height of the dam which
would wultimately lead to violation of the terns and
conditions as well as the restrictions in the award of the
tribunal and which would infringe the rights of the State of
Andhra Pradesh and its inhabitants. The cause of action for
filing the suit has been indicated in paragraph 73 of the
pl ai nt, nanely indul gence of the State of Karnataka in going
ahead with the Upper Krishna Project Stage | and Il with the
construction of the Almatti Damwhich is in violation of the
decision of the tribunal in letter and spirit.

Def endant  No. 1- State of Karnataka in its witten
statenent, took the stand that the tribunal had not made any
proj ect-w se allocation and on the other hand, the
al l ocati on is enbloc and as such the guestion of
interpreting the decision of the tribunal to the effect that
there is restriction in the user of water in any particul ar
Basin is not correct. It has been further-averred that the
State of Karnataka had contenpl ated the hei ght of the Dam at
Almatti as 524.256 min the Project Report of 1970 itself
and that Report had been filed before the tribunal and had
been marked as document MYPK-3. Neither the State of ‘Andhra
Pradesh nor any other State had raised any objection to the
said Project Report and there was no issue before the
tribunal on that score and in fact the height of the Al matti
Dam was not a matter of adjudication before the tribunal
In this view of the matter, the plaintiff-State is not
entitled to raise that issue on the purported allegation
that it anmounts to violation of the decision of the
tribunal. It is also contented that an identical issue
having been raised by an individual by filing a wit
petition in the Andhra Pradesh and after dism ssal of the
same, the matter having been brought to this Court and the
order of the Andhra Pradesh H gh Court has been affirned,
the sanme question cannot be re-agitated by filing a suit by
the State wunder Article 131 of the Constitution of |India.
In respect of the decision of the Committee, which stated
about the FRL 519.6 m it has been averred in the witten
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statement that the said Conmittee considered the height at
519.6 neters to be sufficient, taking into account the
storage capacity of the damwhich will take care of the
annual requirenment of 173 TMC in a water year but it did not
take into account the further water that nay be needed for
generation of power and the project at Almatti with the
hei ght of the dam beyond 519.6 neters and up to 524.256
neters being only for power generation and the water thus
used for power generation being non-consunptive, there is no
guestion of violation of any direction of the tribunal when
the State of Karnataka has deci ded to have the height of the
dam at Almatti at 524.256 neters. It has been specifically
averred in the witten statenent that the decision of the
tribunal which has been Gazetted under Section 6 of the Act
has not inmposed any  restriction on any State for
construction of any Project and on the other hand O ause XV
expressly mentioned that : Nothing in the order of the

tribunal shall inpair the right or power or authority of any
State to regulate within its boundaries the use of water, or
to enjoy the benefit of water within that State in a manner
not inconsistent with the order of ‘this tribunal and in

view of such specific provision, it is futile for the State
of Andhra Pradesh to contend that the height of the dam at
Almatti should not be raised to 524.256 neters. The
defendant has further averred that the Project at Al natti
has been wundertaken at huge cost exceedi ng Rs.6000 crores
and it is not in national interest to stop the project at
this advance stage' and the suit has been filed wth the
design to cause delay in the conmpletion of 'the projects
undertaken by the State of Kar nat aka. It has been
reiterated that the utilisation of water would be entirely
wi thin the allocated quantity made by the tribunal

According to Defendant No. 1, the plaintiff has not nmade
out any case of breach of its legal rights and, therefore
the suit wunder Article 131 of the Constitution is not
mai nt ai nabl e. The defendant al so narrated the background
under which the Central Governnent set up the tribunal for
adj udi cation of the disputes between the riparian States and
how ul timately the tribunal gave its report, stating therein
the facts found as well as the ‘decision thereon. The
defendant State has also stated in the witten  statenent
that the A matti Dam has been designed for utilisation of
173 TMC for Upper Krishna Project in tw stages and the
State had indicated that height, right fromthe -inception
before the tribunal itself, though neither-any party raised
any objection nor any issue was struck, nor —any -decision
thereon has been given by the tribunal itself and in this
view of the matter any grievance with regard to the height
of the damat Almatti would be a fresh water dispute and
would not cone within the adjudicated dispute and decision
thereon by the tribunal itself and, therefore, “the suit

filed under Article 131 is not naintainable. It has been
specifically averred that the storage level at Almatti. Dam
from 519.6 neters to 524.256 neters is not at all _an

i ncrease, particularly, when the tribunal itself expressly
noted the contenplated conpletion of the Alnatti Damto the
full height that is the height in Exhibit MYPK-3. The
defendant also referred to the report of the Central Water
Conmi ssion dated January 30, 1994, whereunder it has been
indicated that since the power generation is contenpl ated
under the project at Almatti by way of utilising the extra
storage of water between 519.60 neters and 521 neters, the
project may be treated as a nulti-purpose project (the |eve

required to wutilise 173 TMC of water for irrigation is
519.60 neters). The Defendant-State of Karnataka has
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specifically averred that even though the dam height is
raised to this final level of 524.256 neters, the quantity
of water that could be utilised for irrigationis only 173
TMC as per allocation made in the Anard and any additiona
gquantity over and above 173 TMC will be let out into the
river after generating power. It has al so been contended
that the dispute raised being a water dispute in respect of
an inter-State river, the sane is governed by Article 262 of
the Constitution read with Section 11 of the |Inter-State
Water Disputes Act, and therefore, suit under Article 131 is
not mai nt ai nabl e. Al allegations nade by the plaintiff
about the m suse of position have been denied. It has also
been denied that neither there is any requirenment of the
decision of the tribunal nor any liability which conpels any
State to consult another State in the matter of planning of
the projects for utilisation of its water resources and the
contention raised by the State of Andhra Pradesh in this
regard ~is wholly mis-conceived. The defendant further
contends ‘'that” the State of ~Andhra Pradesh not having
utilised the opportunity to seek clarification under Section
5(3) of the Act with regard to the height of or any other
specification of the Almatti Damis not entitled to raise
this dispute in this Court by filing a suit under Article
131 of the Constitution.. The defendant-State of Karnataka
reiterated that the utilisation of water under the U K P.
first at Almtti and |ater at Narayanpur - downstream is
entirely within the scope of 173 TMC and in any event within
the aggregate share of 734 TMC allocated to the defendant
Karnataka and the construction of the Upper Krishna Project
at Almatti and at Narayanpur is all consistent with the work
specifications prescribed by the Expert technical bodies in
all respect including the provision for river sluices. In
respect of Cl ause XV of the Final Oder of the tribunal, the
def endant averred that the quantity of 155 TMC considered in
respect of Upper Krishna Project does not restrict the
def endant Karnataka from pl anni ng increased utilisations by
taking into account quantities of 34 TMC regeneration, 23
TMC of water by diversion of Godavari waters and of 50% of
the surplus flows becom ng avail able after the adoption of
Schene B devised by the tribunal. It is contended that

t he tribunal having not provided  for allocation or
utilisation project-wise, so long as there has been no
contravention of the nmass allocation made, the plaintiff has
no grievance and is not entitled to file the suit.” It ~has
been stated in the witten statenent that in the re-
submitted nodified proposal dated 21st of April, 1996 for
Upper Krishna Project Stage Il as multi-purpose project,
i ncorporating conpliance of the various comments of CWAC and
al so then again proposing a FRL of 524.256 neters, clearly
stating that even though the damwas to be raised "to its
final level of 524.256 m the utilisation for irrigation
would be only 173 TMC as per the readjustnent of the
project-wi se allocations in the Master Plan within the scope
of the Schene A allocation of 729 TMC and as such, there
has been no deviation, so far as the height of the dam at
Almatti is concerned. Wth regard to the allegations nade
in the plaint, concerning devel opnent seeking a politica
solution to the dispute, the defendant-Karnataka denies al
the averments nade in that respect and asserts that
execution of projects is withinits entitlement and limts
permtted by the decision of the tribunal. Wth regard to
the initiative taken by the Prine Mnister of India by
hol ding a neeting on 10.8.1996, it has been stated that such
initiative was frustrated by the unconprom sing and
unreasonable attitude of political | eaders of Andhr a
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Pr adesh. So far as the Commttee of four Chief Mnisters
are concerned, it has been averred that the Commttee of

Experts, constituted by the four Chief Mnisters even did
not franme any terns of reference for consideration, though
requested by the State of Karnataka and it conducted the
proceedings in a summary manner. The Chief Mnister of
Karnataka in fact had apprised the Chief Mnister of West
Bengal about the sane by letter dated 19.12.1996 and after
recei pt of the so-called report of the Expert Committee, the
Chief Mnister of Karnataka had conveyed its reaction to the
findings by his letter dated 25.2.1997 to which the Chief
M nister of Wst Bengal had replied that the points are
bei ng exam ned and according to the State of Karnataka, the
matter renmained inconclusive and as such cannot have any
bi nding effect. In thewitten statement, the defendant No.
1 also averred that the findings of the said Expert
Committee are erroneous: Wth regard to the allegations in
the plaint that storage of huge quantity of water by
construction of Al'matti Damwould affect the interest of
Andhra " Pradesh and its inhabitants, the defendant Karnataka
denies the sane and al so stated that the damis intended to
utilise about 173 TMC of water for irrigation and the
remaining storage water will be used for non-consunptive
purpose i.e., production of power and, therefore, the water
will flow down to Andhra Pradesh and the said State will not
be affected in any manner. Wth respect to allegations in
the plaint regarding incorporation of Chanundi Power
Corporation Ltd.,  the State of Karnataka has averred that
the State is pursuing the matter before the Centra
Electricity Authority -in accordance with law and the
guestion of getting the consent of the plaintiff does not
ari se. So far as the assertions nmadein the plaint about
the cascading and far-reaching effect on the environnent is
concerned, the State of Karnataka denies the same. On the
guestion of alleged subnergence, it has been averred that
the State of Karnataka would take all adequate steps to
provi de conpensation in accordance with law and rehabilitate
the displaced population, if any. The assertions’ that
Almatti Dam would render the major projects in /Andhra
Pradesh redundant, has been denied. Sofar _as t he
allegation regarding violation of environmental law is
concerned, it has been averred in the witten statenent that
the applications for environnental clearance are  under
process by the Government of India and the State  of
Karnat aka has not done anything without ~the ~appropriate
clearance from the Appropriate Authorities. According to
the defendant-State of Karnataka, the avernments in the
plaint are ms-leading and |acking of bona fides and al

al l egations and insinuations against the Chief Mnister of

Karnataka are denied. Al other allegations of illegality
being perpetuated by the State of Karnataka have been
deni ed. So far as creation of Jal Nigamis concerned for

effective execution of the Upper Krishna Project, the State
of Karnataka contends that the said N gam is wholly
Gover nirent owned conpany and all its activities —are
controlled by the Departnent of Irrigation, Govt. of
Karnataka and, therefore, the allegation of the plaintiff
that the State is abdicating its responsibility for the
execution of the project is incorrect and is denied. It has
been categorically averred that the Karnataka State woul d be
subjected to irreparable loss if the works at Almatti are
stopped and the State of Andhra Pradesh wants to reap the
benefit of the liberty to use the surplus water flowing in
the river in view of the mass allocation made in favour of
the three States. It has been specifically averred that the
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storage of additional water between the height of 519.6 to

524.256 neters wll be used for power production only and
not for irrigation till the augnentation of waters by
Codavari diversion and surplus waters under Scheme B is

made available. It has been specifically averred as to how

the Governnent of Karnataka has sought for approval for
taking up the cluster of hydel projects at Upper Krishna
Project in phases and how the Central Electricity Authority
has accorded in-principle clearance. At the cost of
repetition, the State of Karnataka has averred that there
has been no deviation of the decision of the tribunal and
the Almatti Dam has been planned for utilisation of the
allocated water by the tribunal in favour of the State of
Kar nat aka. According to this defendant, the State of Andhra
Pradesh being the Ilast riparian State is receipient of
abundant waters conprising the un-utilised share of upper
riparian States in addition to its allocations made in its
own favour and, therefore, no case has been nade out
establishing any injurious hardships so as to entitle the
State to get a discretionary relief of injunction. The
def endant - al so averred that the plaintiff has not placed an
iota of evi dence based of any accept abl e materi a
establishing the alleged | oss of drinking water, food grains
or unenploynent and all such allegations are falacious.
According to the State of Karnataka, all the revised schenes
at all relevant times had been submitted before the
Appropriate Authorities of the Central ~Governnent and
projects are being taken up only after getting clearance
from the conpetent authorities. It has been averred at the
end that the basis of the suit being that “the “allocation
made by the tribunal is project-wise and the said basis
being in-correct, the plaintiff is not entitled to the
reliefs prayed for by filing the suit under Article 131 of
the Constitution.

Union of India defendant no. 2 in its witten
statenment raised the prelimnary obj ection about the
mai ntai nability of the suit on the ground that the suit as
franed is not naintainable in viewof Article 262 of the
Constitution of |India read with Section 11 of Inter-State
Water Disputes Act, 1956. Cenerally denying the allegations
made in the plaint the Union of India took the positive
stand that Karnataka nultipurpose project Stage 11 which
envi sages generati on of  Hydropower is still under
exam nati on and the project report provides for -~ Hydropower
generation by storing water at the addition of storage space
from 519.6 Mto 524.256 Mand it has been indicated that
after generating the Hydropower the tail race water after
power generation will be let into the river Krishna and the
utilisation of river Krishna water under UKP will be within
173 TMC Wth regard to the plaint allegation that @ under
the Award Tribunal has allocated water projectw se, the
Union of India submitted that the allocation of water is
gross allocation and not the project wi se allocation. |t
has been further stated that the State is entitled to
utilise the gross anmobunt of water for any such projects and
so long as wutilisation by Karnataka is within 173TMC in
upper Krishna project, there is no violation of Krishna
Water Disputes Tribunal Award. It has al so been indicated
that Stage | of UKP has been approved and Stage Il is under
various exam nation and not yet been approved. So far as
the plaint case that Central Governnent is required to
consult other States while clearing projects of one State,
it has been averred that there is no obligation on the
Central Governnent to consult said party State while
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clearing projects of other party State of Krishna basin when
they are within the franework of KWDT Award. The financia
assi stance by Central CGovernnent is being given to the State
in the shape of grants and loans. So far as Almatti project
in particular is concerned the stand of the Uni on Government

in its witten statenent is that UKP stage | has already
been approved and it was approved by the Pl anni ng Conmi ssion
on 22nd April, 1978 under which the construction of Al nmatti

Dam to a partial height corresponding to FRL 512.2 m with
solid spillway crest level at EL 500 mand with 12.2 m hi gh

gat es. But in view of the technical difficulty of
dismentaling and reerecting the radial gates of such height
in Stage 1l, the Governnent of Karnataka desired to do

construction of Alnmatti damwth full section as required
for ultinmate stage and solid crest upto 512 min UKP Stage
itself. The revised proposal of Government of Karnataka was
exam ned by the Central Water Conmi ssion and consi dered by
Techni cal © Appraisal Committee in its 20th Meeting held on
12.5.1982, The TAC recommended that the clearance of the
CGovernment ~of India for raising Almatti Damin full wdth
upto EL 500 m may be accorded subject to the observation
that revised estimte be subnmitted by the State CGovernnent.
Subsequently, the State Government came up with nodified
proposals wth Alnatti spillway crest at EL 509 mand 15.2
high radial gates with a view to reduce subnergence under
Stage | of the project. This revised stage | estinmate got
the approval of 'the Planning Comm ssion- on 24.4.1990.
According to the witten statenment of the Centra
CGovernment, Stage | of UKP was duly approved by the Centra
Water Conm ssion as well as by the Pl anning Comm ssion with
certain nodifications enabling the State Governnment to take
upto Stage Il at later stage. It has further been  averred
that the Karnataka Governnent has revised Upper  Krishna
project Stage Il (1993) as UKP Stage Il Miltipurpose project
(1996) and that project is under exam nation. The State of
Andhra Pradesh has sent their comments to the said  project
and various appraising agencies are checking the design of
gates fromthe structural aspect. But no final approval has
been given. The allegation of State of Andhra Pradesh that
Central Covernnment adopted partisan attitude has been denied
and on the other hand it has been stated that the State of
Andhr a Pradesh has not been able to prove that by
constructing Alnmatti Dam the State of Karnataka wll be
utilising nore water than allocated by KWDT. It is in this
context the Central CGovernment has al so averred that the
State of Andhra Pradesh is constructing Tel ugu Ganga Proj ect
whi ch is an unapproved Project. So far as the allegation in
the plaint that State of Andhra Pradesh had not .~ been
consulted before the Departnent of Environment and Forest
cleared the Upper Krishna Project, it has been averred that
there is no obligation on the part of Departnment of
Envi ronment and Forest, CGovernnent of India to obtain the
views of State of Andhra Pradesh while clearing of the Upper
Krishna Project of State of Karnataka. According to the
Central Governnent the Award of the Tribunal is binding on
the parties and the plaintiff has not been able to show any
violation of the decision of the Tribunal

On behalf of Mnistry of Power who is Defendant No. 2
(C) a separate witten statenent has been filed giving reply
to the avernents made in paragraphs 56 and 57 of the plaint
and it has been indicated that the expression In Principle
clearance given by the Central Electricity Authority to
Upper Krishna Project at Almatti does not tantamunt to
sanction of the project by the conpetent aut hority.
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According to the said defendant while appraising various
proposals for power project received fromthe States due
care is taken by the Mnistry of Power for proper
eval uati on.

The State of Mharashtra Defendant No.3 filed a
witten statement fully supporting the stand taken by the
State of Karnataka and it has been averred in the witten
statenment that the conplaint of State of A P. proceeds on
certain assunptions which are not correct. Wth regard to
t he mai n question, namely, whet her there was enbloc
all ocation or project wise allocation the defendant State of
Maharashtra categorically avers that the Tribunal equitably
allocated the waters of the river Krishna by allocating the
gquantities enbloc or ~in mass quantities. Though it has
di scussed individual~ projects of each State only for the
l[imted purpose of assessing the needs of each State in
accordance w th  the principles of equitable distribution
It has further been stated inthe said witten statenent
that apart- fromthe restrictions expressly stated in the
final order of the Tribunal which has been notified by the
Central Governnent no other restrictions have been inposed
on the nethod of use by each State within the allocated
share of the State concerned and Tribunal has not put any
restriction on the storage by each State and according to
Clause VII of the final order the storage of water by each
State would not be considered as use of water by the State
concerned. In the very witten statement several paragraphs
of the Report of the Tribunal have been quoted to indicate
that the ultimate allocation was enbl oc and not projectw se
and further there has been no restriction or ‘restraint
placed by the Tribunal with regard to storage, size and
height of dans in the Krishna Basin: The State has also
referred to the subsequent conduct, that after t he
submi ssion of original report- and the decision of the
Tri bunal the State of Andhra~ Pradesh i nfact filed
clarification note 9 and 10 on 7.5.1975 and 8.5.1975 rai sing
objection to the storage but ultinately w thdrew t hose notes
and did not want any clarification on the subject of storage
which fortifies stand of the State of Maharashtra that there
is no restriction on any State in respect of storage of
water within the Krishna Basin so | ong as it does not exceed
the enbloc allocation given by the Tribunal. According to
this defendant the relief sought for in the plaint would
tantambunt to a conplete re-witing of the decision of the
Tri bunal which would be outside the scope of a suit under
Article 131 of the Constitution. After refutingthe stand
taken by the State of Andhra Pradesh in the plaint in
paragraph 16 of the witten statenent the  State of
Maharashtra submtted , that the plaintiff does not deserve
to be granted any of the prayers prayed for in this para and
the Suit should be disnissed with costs. Having filed the
af oresaid witten statement on 7th July, 1997 fully
supporting the stand taken by the State of Karnataka —and
seeking relief of the dismssal of the suit filed by the
State of Andhra Pradesh an additional witten statement was
filed by the said State on 9th April, 1999 giving a clear go
bye to the earlier wirtten statement and taking a new stand
in relation to the alleged construction of Almatti Damwi th
FRL RL 524.56 m by the State of Karnat aka. In this
additional witten statenment it has been averred that by
raising the damheight at Almatti, there is likelihood of
enornous danage to private and public properties and works
and structures including archeol ogi cal structures and
pilgrimge places in the State of Maharashtra. There woul d
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al so be disruption of comunications, enhanced distress and
damages during floods each year due to sedinmentation. It
has been further averred that the details of the magnitude,
duration and extent of subnergence were not clear to the
State of Maharashtra as the said subnergence has not been
di scussed by the Tribunal itself but on getting subsequent
docunents from the State of Karnataka and on ascertaining
the effect of the proposed Alnatti Damat 524.256 m it
appears that there would be |l arge scal e subnmergence of area
in the State of Maharashtra and no State should be allowed
to have its project which will have del eteri ous and adverse
effect on the other State. It is in this connection in the
additional witten statenent it has been further averred
that the said State of Karnataka has not obtained the
rel evant clearance fromdifferent environment authorities
and forest authorities and-even the Central Water Conmmi ssion
has not given the clearance and, therefore, the State of
Kar nat aka should be-injuncted fromraising the dam height
from 519,00 m to'524.256 m ~until and unless the actua

area likely to be subnerged is made known after due survey.
In the witten statenent the adverse effect of subnergence
have been indicated in different paragraphs and ultimtely
it has been prayed that the prayer h, i & | sought for by
the plaintiff so far as-it relates to Almatti Dam under UKP
should be allowed, nanely, the State of Karnataka should be
i nj unct ed. Though the State of WMharashtra filed the
aforesaid additional witten statement taking the stand
totally contrary to the stand taken earlier but no order had
been passed on the same and it i's only when the hearing of
this suit began the Court passed an order that w thout
prejudice to the contention of the State of Karnataka the
sai d addi ti onal witten st at enent be t aken into
consi deration on the basis of which an additional issue is
al so required to be framed.

On the pleadings of the parties, 22 issues were franed
whi ch are extracted herei nbel ow: -

1. Wether the State of Karnataka has violated the
bi nding decisions dated 24.12.1973 and 27.05.1976 _rendered
by the KWT by executing the projects nentioned in para 66,
68n & 69 of the Plaint? (A P./KAR) 2.Has this Honble Court
jurisdiction to entertain and try this suit? (MAH. ) 3.
Does the Plaintiff prove that the allocation of  Krishna
Waters by the KWT inits Final Order are specific for
projects and not enbloc as contended by the Defendant?
(MAH.) 4.Does the Plaintiff prove that the upper States are
not entitled to construct project without reference to and
consent of the other States? (MAH.) 5.Wether the Plaintiff
is entitled to a declaration that all the projects executed
and/ or which are in the process of execution by the State of
Karnataka, and not in conformity with or in conflict wth

the Decisions of the KWT are illegal and unauthorised?
(A.P.) 6.1s not the Union Governnent duty bound to consult
al | the ri parian St ates bef ore accordi ng any

approval / sanction/clearance in principle clearances to any
schenes, projects proposed/ undertaken, by any of t he
riparian States on the Inter-State river Krishna? (A P.)
7. \Whet her the sanctions and the approvals granted by the 2nd
Defendant to the State of Karnataka for the projects
referred to in lIssue |, without the prior concurrence of
State of Andhra Pradesh are valid and binding upon the
Plaintiff?(A P.) 8.Wether sanctions and the approvals
granted by the 2nd defendant are liable to be reviewed,
reconsi dered afresh, after obtaining the views thereon of
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the other riparian States?(A P.). 9.(a) Whether the
construction of the Almatti damwith a FRL of 524.256 m
together with all other projects executed, in progress and
contenplated by Karnataka would enable it to utilise nore
water than allocated by the Tribunal? (A P.) (b) Wether
Kar nat aka could be permtted to proceed with construction of
such a dam wi thout the consent of other riparian States, and
without the approval of the Central Government? (A P.)
10. Whether the Plaintiff proves that the reservoir and
irrigation canals as alleged in paragraph 68 of the Plaint
are oversized. |If so, are they contrary to the Decision of
the Tribunal ? (A.P.) 11.Whether the Plaintiff State of
Andhra Pradesh proves specific allocation/utilisation for
UKP and canals as alleged? (A P.) 12 .Wether State of
Karnataka is entitledto provide for any irrigation under
Almatti canals and other new projects, when no allocation is
made under the decisions of the KWT? (A P.) 13.Wuether the
Def endant | State of Karnataka is entitled wunilaterally to
real | ocat e/ readj ust the allocation/utilisation under the UKP
or any. ‘other project? |s concurrence of other riparian
States necessary? (A P.) 14.\Wether the Union of India can
permit and/or is justified in permtting the State of
Karnataka to proceed w th various projects which are in
violation of the ~decisions rendered by KWT? (A P.)
15. Whet her Upper Krishna Stage-I11 Ml tipurpose Project could
be executed w thout' the environmental clearance under the
Envi ronment (Protection)Act, 1986 and the Notification issued
by the Central Government in 1994 in-exercise of its power
under the said Act and the Rules” made thereunder which
mandatorily requires  various analysis including dam break
anal ysi s?(A P.) 16. Whether the acts of the State of
Karnat aka adversely effect or would adversely effect the
State of Andhr a Pradesh, and i f so, with what
consequences?(KAR) 17. \Wether Hi ppargi was al ways part of
the UKP and on that basis the KWT awarded 5 TMC utilisation
thereunder ?(A.P.) 18 Wether the utilisation of water under
Chi kkapada Sal agi, Heggur and 5 other barrages is not 33 TMC
as assessed by the Plaintiff State?(A P.) 19.Wether the
cumul ative wutilisations in the K2 sub-basin is 173 TMC as
clained by the State of Karnataka or 428.75 TMC as assessed
by the Plaintiff State?(A P.) 20.Wether the State of
Karnataka has violated the KWDT award by —proceeding wth
several new projects in the sub-basin such as K-6, K-8 and
K- 9 in respect of which restrictions in quantum  of
utilisation have been inposed in the final decision of the
Tribunal ? (A P.) 21.Wether utilisation under Al matti would
be of the order of 91 TMC as clained in para 66(iii) of the
plaint?(A.P.) 22.To what reliefs if any, the plaintiff is
entitled to?(A P.) The additional issue franed as  9(C
because of the additional witten statenent filed on behal f
of defendant no.3 is to the effect, Wether Karnataka can
be permitted to raise the storage level at Almtti dam
above RL 509.16 neters in view of the |likely submergence of
territories in Maharashtra

Before we take up the different issues framed by the
Court and answer the sane in the light of the contentions
raised as well as with reference to the docunments filed in
support of the sane it would be appropriate for us to notice
the order of this Court dated 30th Septenber, 1997 and its
effect on the ultimate decision of the suit itself

On 30th of Septenber, 1997, this Court passed the
follow ng Oder:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 51 of 102

Sh. F.S. Nari man, | earned Senior counsel for the
State of Kar nat aka- def endant  No. 1 and Sh. TR
Andhyarjuna, |earned Solicitor CGeneral appearing for the

State of Mharashtra- defendant No. 3 referred to the
prayer (a) (at page 72 of the Paper book) and submits that
both these States nanely, Karnataka and Maharashtra accept
this claimof the plaint of the State of Andhra Pradesh and
agree to the grant of relief in the suit in terms of prayer
in cl ause (a) as under: (a) decl are t hat t he

report/ deci sion dat ed 24.12.1973 and t he further
report/decision dated 27.5.1976 of the Krishna Waters
Di spute Tribunal (KWDT) in their entirety are binding upon
the three riparian States of Mharashtra, Karnataka and
Andhra Pradesh and al so the Union of India. In other words,
there is no controversy in.the Suit between the plaintiff
and Defendants 1 and 3 i.e. Andhra Pradesh, Karnataka and
Maharashtra and that the report/decision dated 24.12.1973
and the further report/decision dated 27.5.1976 of the
Kri shna Water Di sputes Tribunal” (KADT) in their entirety are
bi nding. ‘upon the three riparian States of Mharashtra,
Kar nat aka-_and Andhra Pradesh. There is thus no controversy
between the three riparian States to this extent. The
| earned Attorney General appearing for the Union of India
submits that he is unable to make any statenment today in
this behalf as he has to seek instructions in the nmatter.
This statenent nade by the | earned counsel for the three
riparian States is placed on record to indicate that a
partial decree to this extent on the basis of adm ssion of
the defendants (1 and 3, Karnataka and Maharashtra) can be
passed and therefore, there is no need to frame any issue to
cover this aspect of the Suit.

In course of hearing of the suit argunents had been
advanced on behal f of the State of Karnataka by M. | Nariman
that the aforesaid partial decree in terns of prayer a of
OS No. 2 of 1997 unequivocally indicates that the entire
report i.e. 24.12.1973 and the further report dated
27.5.1976 in entirety nust be held to be binding upon'three
riparian States, and that being the position, there'is no
logic on the part of the State of Andhra Pradesh to resi st
the prayer of Plaintiff No. 1 in OS5 No. 1 of 1997 to neke
Schene B binding on parties which Scheme obviously forma
part of the report and the further report. M. Gangul i
| earned senior counsel appearing for the State of Andhra
Pradesh on the other hand contended, that a prayer nade by
the plaintiff has to be understood in the context ~of the
avernents made in the plaint itself and not bereft of the
sarme. According to M. Ganguli prayer a in the case .in
hand, if read in the light of the avernents made in the
plaint itself it would only mean that the plaintiff /State
having averred in the plaint that the Tribunal “had nade
projectwi se allocation which should be read into the fina
decision of the Tribunal which has been notified in the
Oficial Gazette by the Government of India and, therefore,
the State of Karnataka is not entitled to raise the height
of the Damat Almatti to 524.256 neters whereby it would be
able to store nore than 200 TMC of water wth the
utilisation capacity of about 400 TMC. It is in this
context M. Gangul i pl aced before us paragraphs 3.1, 3.2
and 3.3 of the witten statenent to indicate to us as to how
the said defendant understood the prayer a in the plaint.
M. Ganguli ultimately urged that the final order of the
Tribunal can be equated with a decree in a civil suit and
decree rmust be consistent with the judgnent and, therefore,
applying the said analogy the final order requires to be
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read in the |ight of the adjudication nade by the Tribuna
in the final report. The |earned counsel placed reliance on
t he following decisions in support of the aforesaid
contentions: -

(i) Kalikrishna Tagore vs. The Secretary of State
LR 15 Indian Appeals 186 at 192.3 (ii) Law Report 25 Indian
Appeal s at 107-08 (iii) 1913 Vol. 25 Madras Law Journal 24.

At the outset we are unable to accept the contention
of M. Ganguli that the decision of the Tribunal which is
ultimately notified under Section 6 of the Act can be held
to be a decree of a suit and the report being the judgnment
and, therefore, the decided case | aws on which reliance has
been placed has no application at all. The inter-State
Water Disputes Act having been franed by the Parlianent
under Article 262 of the Constitution is a conplete Act by
itself ~and the nature and character of a decision nmade
thereunder has to be wunderstood in the light of the
provisions ~of the very Act itself. A dispute or difference
between two or nore State Governnents having arisen which is
a water dispute under Section 2(C) of the Act and conpl ai nt
to that effect being nmade to the Union Covernnent under
Section 3 of the said Act the Central Government constitutes
a Water Disputes/ Tribunal for the adjudication of the
dispute in question, once it forms the opinion that the
di spute cannot be settled by negotiations. The Tribuna
thus constituted,  is required to investigate the natters
referred to it and then forward to the Central Covernment a
report setting out the facts as found by himand giving its
decision on it as provided under Sub-Section (2) of Section
5 of the Act. On consideration of such decision of the
Tribunal if the Central Government or any State Governnent
is of the opinion that the decision in~ question requires
expl anation or that guidance is needed upon any point not
originally referred to the Tribunal ‘then within three nonths
from the date of the decision, reference can be nade to the
Tribunal for further consideration and the said’ Tribuna
then forwards to the Central CGovernnent a further report
giving such explanation or guidance as it deenms fit.
Thereby the original decision of the Tribunal is nodified to
the extent indicated in the further decision as provided
under Section 5(3) of the Act. Under Section 6 of the Act
the Central Governnent is duty bound to publish the decision
of the Tribunal in the Oficial CGazette whereafter the said
deci sion becones final and binding on the parties to the
dispute and has to be given effect to, by them The
| anguage of the provisions of Section 6 is clear. and
unanbi guous and unequivocally indicates that it is only the
decision of the Tribunal which is required to be published
in the Oficial Gazette and on such publication that
deci sion becones final and binding on the parties. It is
not required that the report containing the argunents or
basis for the wultimate decision is also required to  be
notified so as to nmake that binding on the parties. Thi s
being the position, it is difficult to appreciate the
contention of M. Ganguli that the decision of the Tribuna
as notified, is in fact a decree of a civil suit and that
decree has to be understood in the Iight of the judgment of
the suit. We accordingly are not persuaded to accept the
submission of M. Gnguli on this point but, at the sane
time we cannot accept the argunent of M. Nariman that the
order of this Court dated 30th Septenber, 1997 passed in the
suit in ternms of prayer a rmust be held to nmean that a
decree is to be drawn up in OS 2 of 1997 meking the entire
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report and the further report binding on the parties. Wen
a prayer is made in the plaint the said prayer has to be
understood in the light of the assertion of facts on which
the prayer has been nade. The defendant State of Karnataka
under st ood the prayer on that basis as woul d appear fromthe
avernents nmade in the witten statenent of defendant no. 1
in paragraphs 3.1, 3.2 and 3.3. The aforesaid prayer had
been namde for the relief that notw thstanding enbloc
allocation made in the final order of the Tribunal which is
the decision of the Tribunal but the very basis to arrive at
that decision being the projectw se allocation contained in
the report the said projectw se allocation nmust be read into
t he enbl oc allocation  and, therefore, there nust be
restriction on the part of the State of Karnataka not to use
nore water in Upper Krishna Project than the allocated
gquantity of 160 TMC. Thus read the order of this Court
dated 30th September, 1997, cannot be construed to nean that
a decree has to be passed making the entire report as well
as the further report of the Tribunal binding on the
parties. So far as the question whether allocation nmade
enbloc or  projectwise the sane has been answered while
di scussing issues nos. ~1, 3and 5 and in this view of the
matter the earlier order dated 30th Septenmber, 1997 is of no
consequence in disposing of the suit in question

ISSUE Nos. 1, 3 and 5: Though, there are as nany as
22 issues, which have been franed and necessarily to be
answered in the suit, but in course of argunents advanced by
M. Gangul i, the | earned senior counsel, appearing for the
State of Andhra Pradesh, the entire enphasis was on the
height of A nmatti Dam Stage-Il at 524.256 neters, as
proposed by the State of Karnataka and as it appears from
various project reports. |In viewof the arguments advanced
by the counsel for the parties, “these three issues
essentially formthe bone of contention. It is necessary to
be stated that too nmany i ssues have been franed by the three
different States and Court has also permtted suchissues to
be struck and nost of the issues over-lap one another and in
fact have no bearing in relation to the prayer nmade by the
plaintiff. But instead of re-frami ng the issues, argunents
having been advanced by the counsel for the parties, we
would deal with each of them but with specific enphasis on
the wvital issues. So far as the three issues with which we
are concerned at the noment, when read w th the paragraphs
of the plaint, dealing with the sane, it appears that the
plaintiff Andhra Pradesh has made out a case in the plaint
that wunder Schene A which is the decision of the tribuna
and which has been notified by the Central Governnent under
Section 6 of the Inter-State Water Disputes Act,  though
there has been allocation of water enbloc but “on going
through the report itself and the very basis on which the
mass al |l ocation has been quantified, it would indicate that
project-w se allocation must be read into the so-call ed nass
al | ocati on. This being the position, in Upper Krishna
Project, the tribunal having allocated only 160 TMC of
water, construction of Almatti Damto a height of 524.256
neters itself constitutes an infraction of the decision of
the tribunal, and, therefore, the Court should injunct the
State of Karnataka fromconstructing a damat Almatti up to
the height of 524.256 neters. The stand of the State of
Karnataka in the witten statement filed as well as the
stand of Union CGovernment and State of Miharashtra in its
original witten statenent filed however is that, there has
been an enbloc allocation by the tribunal and consequently,
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there has been no fetter on any State to utilise water up to
a limted quantity in any of its project, except those
mentioned in the order of the tribunal itself and that being
the position, the plaintiff would not be entitled to an
order of injunction in relation to the construction of
Almatti Damto a height of 524.256 neters. Before we focus
our attention to the evidence on record in answering these
three issues, in the light of argunents advanced by the
counsel for the parties, it must be borne in nmind that
injunction being a discretionary remedy, a Court nay not
grant an order of injunction, even if all the three
necessary ingredients are established and those ingredients
are prima facie case of infraction of legal rights, such
infraction causes irreparable |oss and injury to the
plaintiff and the injury is of such nature that it cannot be

conpensated by way of damages. |In the case in hand, when
the plaintiff has prayed for an order of mandat ory
i njunction to i njunct the State of Karnataka from

constructing the dam at Alnmatti to a height of 524.256
neters and makes out a case of infringenment of legal rights
of the State of Andhra Pradesh, flowi'ng fromthe decision of
the Krishna Water Disputes Tribunal, which decision has
becomre final and binding on being notified by the Union

CGovernment under Section 6, what is required to be
established is that in fact in the said decision of the
tribunal, there has been a project-wise allocation in

respect of Upper Krishna Project and if this-is established,
then the further fact required to be established is whether
by construction of Alnmatti Damup to a height « of 524.256
nmeters, there has been any infraction of the said decision
of the tribunal which has caused irreparable injury and
danage to the lower riparian State of Andhra Pradesh and the
sai d damage cannot be conpensated by way of damages. Since
the plaintiff-State has to establish all the aforesaid
requi renents, so that an order of injunction, as prayed for,
can be granted, let us examne the very first ingredient
nanel y whet her under the decision/of the tribunal, there has

at all been a project-wise allocation as contended by M.
Ganguli, appearing for the State of Andhra Pradesh or the
allocation was enbloc, as contended by M. Nar i man

appearing for the State of Karnataka and reiterated by M.
Salve, the learned Solicitor General and M. Andhyaruji na,
appearing for the State of Maharashtra. Wile deciding the
Original Suit No. 1 of 1997, filed by the State  of
Kar nat aka, negativing the contention of the said State to
the effect that Schene B evolved by the tribunal, whether

forns a decision of the tribunal or not, we have already
recorded the finding that Scheme B cannot be held to  be

the decision of the tribunal inasmuch as it is.  only /that
order of the tribunal which conclusively decides the dispute
referred to, and is capable of being inplenmented on-its own,
can be held to be a decision of the tribunal under Section
5(2) of the Act. |In fact the plaintiff in the present suit
also bases its case on the Scheme A and contends that

there has been an infraction of the said Scheme A by the

def endant - State of Karnataka. |f we exami ne the Final O der
of the tribunal contained in Chapter XVI of the Oigina
Report Exhibit PK1L as well as the nodified order after
answering the application for clarifications made by
different States, in the Further Report of Decenmber, 1976 in
Chapter VII of Exh. PK2, which has been notified by the
Central Governnent under Section 6 of the Act in the Gazette
of India dated 31st of My, 1976, it is crystal clear that
the allocation made, has been enbl oc and not project-w se
and, therefore, there is no fetter on any of the States in
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utilising water in any project to a limted extent,
excepting those contained in Clause (IX) of the decision

The allocation nade to the three States of Mharashtra,
Karnat aka and Andhra Pradesh for their beneficial use has
been provided in Cause (V) and subject to such conditions
and restrictions as are nmentioned in the subsequent cl auses.
Clause (V) of the decision which in fact nmmkes the
al l ocation, nay be quoted herein bel ow in extenso:

Clause V (A) The State of Mharashtra shall not wuse
in any water year nore than the quantity of water of the
river Krishna specified hereunder:- (i) as fromthe water
year commrencing on the 1st June next after the date of the
publication of the decision of the Tribunal in the Oficia
Gazette wupto the water year 1982-83 560 TMC. (ii) as from
the water year 1983-84 up to the water year 1989-90 560 TMC
plus a quantity of water equivalent to 10 per cent of the
excess ~of the ~“average of the annual utilisations for
irrigation inthe Krishna river basin during the water years
1975-76, ' 1976-77 and 1977-78 fromits own projects using 3
TMC or nore annually over the ~utilisations for such
irrigation in the water year 1968-69 from such projects.
(iii) as fromthe water year 1990-91 up to the water year
1997-98 560 TMC plus a quantity of water equivalent to 10
per cent of the excess of the average of the annua
utilisations for irrigation in the Krishna river basin
during the water years 1982-83, 1983-84 and 1984-85 fromits
own projects wusing. 3 TMC or nore annually over t he
utilisations for such irrigation in the water year 1968-69
from such projects. (iv) as fromthe water year 1998-99
onwards 560 TMC plus a quantity of water equivalent to 10
per cent of the excess of the average of the annua
utilisations for irrigation in the Krishna river basin
during the water years 1990-91, 1991-92 and 1992-93 fromits
own projects wusing 3 TMC or~ nore annually over t he
utilisations for such irrigation in the water year  1968-69
from such projects. (B) The State of Karanataka shall not
use in any water year nore than the quantity of water of the
river Krishna specified hereunder:- (i) as fromthe water
year conmmencing on the 1st June next after the date of the
publication of the decision of the Tribunal in the Oficial
Gazette up to the water year 1982-83 700 TMC (ii) as from
the water year 1983-84 up to the water year 1989-90 700 TMC
plus a quantity of water equivalent to 10 per cent of the
excess of the average of the annual wutilisations for
irrigation in the Krishna river basin during the water years
1975-76, 1976-77 and 1977-78 fromits own projects using 3
TMC or nore annually over the wutilisations for _such
irrigation in the water year 1968-69 from such projects.
(iii) as fromthe water year 1990-91 up to the water vyear
1997-98 700 TMC plus a quantity of water equivalent to 10
per cent of the excess of the average of the annua
utilisations for irrigation in the Krishna river ‘basin
during the water years 1982-83, 1983-84 and 1984-85 fromits
own projects wusing 3 TMC or nore annually over t he
utilisations for such irrigation in the water year 1968-69
from such projects. (iv)as fromthe water year 1998-99
onwards 700 TMC plus a quantity of water equivalent to 10
per cent of the excess of the average of the annua
utilisations for irrigation in the Krishna river basin
during the water years 1990-91, 1991-92 and 1992-93 fromits
own projects wusing 3 TMC or nore annually over t he
utilisations for such irrigation in the water year 1968-69
fromsuch projects. (C The State of Andhra Pradesh will be
at liberty to use in any water year the remaining water that
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may be flowing in the river Krishna but thereby it shall not
acquire any right whatsoever to use in any water year nor be
deened to have been allocated in any water year water of the
river Kri shna in excess of the quantity speci fied
hereunder:- (i) as fromthe water year comenci ng on the 1st
June next after the date of the publication of the decision
of the Tribunal in the Oficial Gazette up to the water year
1982- 83. 800 TMC (ii) as fromthe water year 1983-84 up to
the water vyear 1989-90. 800 TMC plus a quantity of water
equivalent to 10 per cent of the excess of the average of
the annual utilisations for irrigation in the Krishna river
basin during the water years 1990-91, 1991-92 and 1992-93
from its own projects using 3 TMC or nore annually over the
utilisations for such irrigation in the water year 1968-69
fromsuch projects. (iii) as fromthe water year 1990-91 up
to the water year 1997-98 800 TMC plus a quantity of water
equivalent to 10 per cent of the excess of the average of
the annual utilisations for irrigation in the Krishna river
basin 'during  the water years 1982-83, 1983-84 and 1984-85
from its own projects using -3 TMC or nore annually over the
utilisations for such irrigation in'the water year 1968-69
from such projects. (iv) as fromthe water year 1998-99
onwards 800 TMC plus a quantity of water equivalent to 10
per cent of the ‘excess of the average of the annua
utilisations for /irrigation in the Krishna river basin
during the water years 1990-91, 1991-92 and 1992-93 fromits
own projects wusing 3 TMC or nore -annually over t he
utilisations for such irrigation in the water year 1968-69
from such projects. (D) For the limted purpose of this
Clause, it 1is declared that :- (i) the wutilisations for
irrigation in the Krishna river basin in the water vyear
1968-69 fromprojects using 3 TMC or nore annually were as
follows:- Fromprojects of the State of Maharashtra-. 61.45
TMC From projects of the State of Karnataka- 176.05 TMC From
projects of the State of Andhra Pradesh- 170.00 TMC (ii)
annual utilisations for irrigation in the Krishna river
basin in each water vyear after this Oder conmes into
operation fromthe project of any State using 3 TMC or nore
annually shall be conputed on the basis of the records
prepared and naintained by that State under O ause XllII
(iii) evaporation | osses fromreservoirs of projects using 3
TMC or nore annually shall be excluded in computing the 10
per cent figure of the average annual utilisations nmentioned
in sub-Causes A(ii), A(iii), A(iv), B(ii), B(iii), B(iv),
C(ii), C(iii) and C(iv) of this clause.

The aforesaid Cause V, no doubt is in a negative
form prohibiting the State of Maharashtra and State of
Karnataka fromusing in any water year nore than the water
that has been allotted in their favour respectively but by
no stretch of imagination, any restriction can be-said to
have been put on any of the States in the aforesaid Cd ause
V, so long as they do not use nore than the quantity
allotted in their favour in any water year. In other words
under dause V of the decision, the State of Maharashtra is
entitled to use up to 560 TMC in any water year and the
State of Karnataka sinmlarly is entitled to use up to 700
TMC in any water year. The | anguage used by the tribunal in
fornmul ati ng Clause V of the decision is clear and
unambi guous and as such it is difficult for the Court to
read into it any restrictions as submitted by the |earned
seni or counsel, appearing for the State of Andhra Pradesh.
W nmay nention at this stage, that the original report and
the decision of 1973 was marked as Exhibit PK-1 in OS 1/97
and the further repot and the decision of 1976 was narked as
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Exhibit PK-2 in OS 1/97, and those two docunents havi ng been
referred to by the parties in course of argunents as PK- 1
and PK-2. We have also in judgnent referred as PK-1 and
PK-2 which were exhibited as such in OS 1/97

M. Ganguli, the Ilearned senior counsel however
contended before us that before the tribunal, each of the
three riparian States clained water for their various
projects, covering utilisation to the order of 4269.33 TMC,
as is apparent from Exhibit PKI itself and then at a
subsequent stage of the proceedings before the tribunal, al
the party States agreed that 75% dependable flow up to
Vijayawada in the river Krishna is 2060 TMC, which is,
therefore nuch 1|ess than the total demand made by each of
the States, ampunting to 4269.33 TMC. The |learned counse
further wurged that “all the three States entered into an
agreement on 7.5.:1971, indicating therein that 20 of the
projects in Mharashtra, 13 projects in Karnataka and 17
projects /in ~Andhra Pradesh should be protected and the
parties also agreed to the specified quantity of utilisation
of water-in respect of each of the projects which could be
treated as protected utilisation and total of such protected
utilisation cane to 751.20 TMC, as is apparent from the
Oiginal Report Exhibit PKI. 1t is the further contention
that since in respect of one project in Maharashtra, five
projects in Karnataka and five projects in Andhra Pradesh,
the parties could not agree to the quantity of utilisation
which should be protected and all the States invited the
tribunal to decide the extent of ‘utilisation to be protected
in respect of those 11 projects and the tribunal adjudicated
the additional wutilisation to the extent of 714.91 TMC in
respect of 9 out of the 11 projects and thus the tota
protected wutilisation out of the dependable flow at 75%
dependability worked out at 1693.36 TMC , which of | course
includes 227.25 TMC on minor ~irrigations. Havi ng| thus
arrived at the figure of 1693.36 TMC for protected
utilisation, the balance quantity out of the dependable flow
to the extent of 366.64 TMC was further distributed by the
tribunal to the extent of 50.84 TMC to Andhra Pradesh for
Srisailam reservoir and Jurala Proj ect. Qut ~of the
remai ning 315.80 TMC, taking into consideration all gernmane
factors, the tribunal allocated 125.35 TMC to WMaharashtra
and 190.45 TMC to Karnataka. M. Ganguli contends that
while making these allocations, so far as Upper  Krishna
Project in the State of Karnataka is concerned, the tribuna
nerely permitted wutilisation of only 52 TMCin the Right
Bank Canal of Narayanpur in addition to the  protected
utilisation of 103 TMC already granted in respect of. the
Left Bank Canal under the Narayanpur Canal and,  therefore,
the total worked out at 155 TMC and there had been no
allocation nade by the tribunal so far as Almatti- Dam is

concer ned. At a later stage when in its Further  Report
Exhibit PK2, the tribunal allocated additional 5 TMC for
utilisation wunder Hippargi Project, the conclusion is

irresistible that in Upper Krishna Projects in Hippargi

Almatti and Narayanpur, a total quantity of 160 TMC was
allocated and this nust be read into the Final Oder in
Cause (V), though not specifically mentioned therein. It
is in this connection, M. Ganguli took us through the
di fferent pages of Exhibit PKI as well as the plaint and the
witten statement of the State of Karnataka. But as has
been stated earlier, if the decision of the tribunal is its
Final Oder, as notified by the Central Governnent in
exerci se of power under Section 6 of the Act, we really fai

to understand, how the aforesaid [inmtations can be read
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into the said decision, particularly, when C ause (V) of the
decision is clear and there is no anbiguity in the sanme. It

is undoubtedly true that while considering the question of
extent of allocation of water in favour of the three
ri parian St ates out of 2060 TMC of water at 75%
dependability, the tribunal did take into account the
different projects already undertaken by different States
but consideration of those projects is only for the purpose
of arriving at the quantity of water to be allocated and not
for making any project-w se allocation, as contended by M.
Ganguli. In Exhibit PKI itself, the tribunal records to the
following effect : Qur examnation of the project reports
and other rel evant docunents has a very |imted purpose and
it is to determine what are the reasonabl e needs of the two
States so that an equitable way nay be found out for
di stributing the remai ni ng water between the two States. It
is of course, always to be borne in mnd that the allocation
of waters though based on consideration of certain projects
being found to be worth consideration are not on that
account . to be restricted and confined to those projects
al one. Indeed the States (and thi's applies to all the
States) would be entitled touse the waters for irrigation
in such nmanner as they find proper subject always to the
restrictions and conditions which are placed on them

Thi s unequi vocal ly indicates the purpose for which the
projects of different States were being exam ned and it is
explicitly made clear that the States should be entitled to
use the waters for irrigation in such nmanner as they find
proper, subject, always to the restrictions and conditions
whi ch are pl aced on t hem Unl ess,” therefore, any
restriction or conditions in the decision of the tribuna
can be found out for utilisation of a specific quantity of
water out of the total allocated share in the Upper Krishna
Project, there cannot be any fetter on the part of the State

of Karnataka to nmmke such user. 1n the decision of the
tribunal, there does not appear to be an iota  of
restrictions or conditions, which even can be inferred and,
therefore, the subm ssion of M. Ganguli, appearing for the

State of Andhra Pradesh on this score cannot be accepted.

In the report of the Krishna Water Disputes Tribuna
Exhibit PK-1 for the purpose of allocation of water in the
Krishna Basin the Tribunal has exanm ned each project of each
of the three States and then recorded its conclusion as to
whet her the project is worth consideration. The Tribuna
expressed t he meani ng of t he expr essi on wort h
consi deration by saying that the expression is used in the
sense that it neans the requirenents of an area in the State
concer ned. It would be appropriate at this stage to /quote
the exact findings of the Tribunal in this regard:-

In saying that the project is worth consideration we
do not wsh to be understood to say that the project, if
feasible, should be adopted. Likew se when we say that the
project is not worth consideration we do not say that no

wat er shoul d ever be allowed for it. |If at some future date
nore water becomes available it is possible that nore
projects may cone upto the worth consideration standard. 1In

assessing whether the project is worth consideration or not
we have taken into account the physical characteristics of
the area like rainfall etc., the catchnent area, the
conmanded area, the ayacut of the project, the fact whether
the project is meant for irrigating the scarcity area or not
and such other facts. In other words we deternmine on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 59 of 102

pragmatic considerations what needs of the States of
Mahar ashtra and Mysore can be satisfied so that an equitable
way may be found out for distributing the balance of the
dependabl e flows between the two States. It should not be
taken our observations relating to the projects which we
have noted as worth consideration are to be accepted in any
way as final and binding by the Planning Comi ssion or any
ot her authority.

The aforesaid finding fully negatives the contention
of M. Ganguli, appearing for the State of A P., that the
all ocation was projectwi se which can be read into the fina

order. Clause | X of the final order has placed restriction
on the wuse of water in the Krishna Basin by the three
St at es. The reasons for putting such restrictions appears

to be that on the nmain stream there has been only
restriction on river Bhim whereas on the side streans there
has been restriction in case of Tungbhadra and Vedavath

sub- basi n, Even _in case of sub-basin K-3 there has been
restrictiionon the State of Maharashtra from using nore than
7 TMC in-any water year from CGhataprabha and the reason for
such restriction is that the requirements of the State of
Mysore for the projects in that sub-basin may suffer.
Simlarly restricti on has been placed on the State of Andhra
Pradesh not to use/'nore than 6 TMC fromthe catchment of the
river Koyna, the idea being that the waters of that river
would reach the main streans of river Bhinma. Even while
pl acing such restriction the Tribunal has placed the upper
l[imt slightly above the total requirements of that State as
assessed from the demands made which had been either
protected or which have held as worth consi deration. The
very fact that restrictions have been put by the Tribunal in
several sub-basins and no restriction has been put so far as
sub-basin K-2 wherein Upper Krishna Project of the State of
Karnataka is being carried on clinches the point raised by
the State of Andhra Pradesh and discussed in these three
i ssues, nanely, it is not possible to read any restriction
for quantity of user of water in Upper Krishna Project by
the State of Karnataka and so |ong as the total user does
not exceed mass allocation, it cannot be said that the
decision of the Tribunal is being violated infringing the
rights of the State of Andhra Pradesh —which can be
prohibited by issuing any mandatory injunction. After
receiving the copy of the report and the decision of the
Tri bunal under Exhibit PK-1 the State of- Andhra Pradesh
filed application for clarification, being clarification
No.4 under Section 5(3) of the Act, requesting reduction of
1.865 TMC fromthe Koyna Project of State of - Maharashtra.
Having filed such application on 5th March, 1976, the
| earned Advocate General of the State of Andhra Pradesh did
not press the said clarification No.4 on the ground-that the
all ocations are enbloc which is apparent from Exhibit. PK-2
dealing with clarification no.4. Having nade an unequivoca

statement before the Tribunal itself that the allocations
are enbloc we fail to understand how the State of Andhra
Pradesh has filed the suit nmaking out a case that there has
been any project-wise allocation by the Krishna Water
Di sputes Tribunal. The aforesaid statement of the |earned
Advocate Ceneral nmade before the Tribunal has not been
explained either in the plaint filed by the State nor even
in course of hearing of the suit, and in our view, the State
of Andhra Pradesh also fully understood that the allocations
made under Schene A was enbloc. It further appears from

Exhibit PK-2 that the State of Andhra Pradesh did file a
clarification no. 5 under Section 5(3) of the Act praying
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that the maxi mum quantity which could be utilised in K-5 and
K- 6 sub-basin of the State of Maharashtra and Karnataka
shoul d be specified and ultimately on 23rd August, 1974, the
| earned Advocate General for the said State did not press
the clarification as it had no materials on record on which
he could substantiate it. The very fact that State had not
filed any clarification application so far as K-2 sub-basin
is concerned, though it did file such application in respect
of sub-basin K-5 and K-6 as well as in case of Quana Krishna
Lift Irrigation Scheme unequivocally indicates that the
State had no grievance so far as the allocation enbl oc made
by the Tribunal and not putting any restriction of the user
in K-2 sub-basin which consists of the Upper Krishna
Proj ect. This in our view, fully clinches the matter and
the conclusion is irresistible that under the decision of
the Tribunal there has been mass allocation and no
project-wise allocation as contended by the State of Andhra
Pradesh” in the suit. ~In the aforesaid prem ses, we answer
the three issues against the plaintiff and in favour of the
def endant's —~and hol d that under the decision of the Tribuna
the allocation of water in river Krishna was enbl oc and not
project-wi se excepting those specific projects nmentioned in
clauses | X and X of the decision.

| SSUE NO. 2

Though this issue has been raised at the behest of the
State of Mharashtra but in view of the stand taken by the
said State in the additional witten statenment and the
additional issues franed thereon, the Jlearned counse
appearing for the State of Mharashtra did not argue the
guestion of jurisdiction, and on the other hand contended,
that the jurisdiction of this Court in a suit under Article
131 of the Constitution should not be restricted or narrowed
down and on the other hand the Court should be capable of
granting all necessary reliefs in adjudicating the  dispute
rai sed. That apart on the basi's on which the plaintiff
State filed the suit and the relief sought for it cannot be
said that the suit is not maintainable. We, ~ therefore
answer this issue in favour of the plaintiff.

| SSUE NCS. 4, 6, 7 and 8

These four issues are inter-linked. and have been
franed in view of the positive stand taken by the State of
Andhra Pradesh that in case of an inter State river when any
project of one State is considered by the Governnent of
India or any other appropriate authority the other ~ State
should also be nmade aware of and their consent should also
be taken. Though this stand had been taken- by the
plaintiff-State of Andhra Pradesh but all the three
defendants refuted the same. |n course of hearing of the
suit the learned counsel M. Ganguli has not placed before
us any material or any |law which conpels the concerned
aut hority to consult all the riparian States before
sanctioning a project of one State. In the absence of any
| egal basis for such stand we are not able to agree with the
stand taken by the State of Andhra Pradesh that the Centra
Government was duty bound to take the consent of other
States while sanctioning any project of any of the riparian
St at es. That apart, these issues are academc in the
context of the Upper Krishna Project of the State of
Kar nat aka and,in particular, the construction of the Almatti
Dam Before the Tribunal the State of Karnataka had
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submitted the report of Upper Krishna Project of July 1970
which was exhibited before the Tribunal as MYPK-3 and the
said docunent has been narked as Exhibit PAP-42 in the
present suit. The salient features of the said project, so
far as Al matti Dam height is concerned, was shown as FRL
524.256 m and top of the Dam at 528.786 m The entire
project itself being there before the Tribunal, though the
Tribunal did not consider it necessary to discuss the
project in particular in view of enbloc allocation nade by
it, the grievance of the State of Andhra Pradesh that the
project was being surreptitiously constructed is devoid of
any substance. We, therefore, answer the aforesaid issues
agai nst the plaintiff.

ISSUE NO. 9 (a) (b)

This issue i's an inportant issue in the present suit
and the relief sought for essentially depends wupon the
findings ‘arrived at on this issue. The entire issue has to
be decided on the basis as to whether there exists any
prohi bition in the decision of t he Tri bunal from
constructing Dam at Alnmatti upto 524.256 nmeter or from
storing any particular quantity of water therein. And if
the answer is in the negative then the prayer for injuncting
the State of Karnataka to raise the Dam hei ght upto 524. 256
has to be rejected. |If the decisionof the Tribunal is
examned fromthe aforesaid stand point and-in view of our
conclusion that it is that final order which has been
notified in the Oficial Gazette by the Central . Governnent
under Section 6 of the Act which is the decision of the
Tribunal, we find nothing stated therein whicheven can be
held to be a prohibition or restriction on the power of the
State of Karnataka to have the height ~of Dam upto a
particul ar height. In this view of the natter t he
plaintiffs prayer to injunct the State of Karnataka from
constructing the Dam height at Al matti upto 524.256 meter
cannot be granted. The issue has two sub-issues ;
Sub-issue a relates to the height of Almatti Dam ;and
sub-issue b being on the question whether State of
Kar nat aka coul d be permitted to pr oceed wi-th the
construction wthout the consent of  the other riparian
States and without the approval of the Central Governnment?
At the outset it may be stated that though the State of
Karnat aka had produced its project report relating to the
construction of the Almatti Dam as per Exhi bit PAP-42 but
neither the Tribunal had considered the same nor any
decision has been arrived at on the question of height of
the said Dam Even after the original report and the
deci si on being made known under Section 5(2) of the Act as
per Exhibit PK-1 the State of Andhra Pradesh also did not
raise any dispute or clarificatory application objecting to
the construction of the Almatti Dam or even to the height of
such Dam under Section 5(3) of the Act. |In the absence of a
decision of the Tribunal on the question of construction of
Damat Almatti or its height and mass all ocati on nade, being
bi nding upon all parties after being notified under Section
6 of the Act, the grievance relating to the construction of
Dam at Almatti or to its height would be a matter of water
di spute within the meaning of Section 2(C), in as much as it
would be a matter concerning use of water of river Krishna
and, therefore, cannot be a matter for adjudication in a
suit under Article 131 of the Constitution of India. If the
conplaint of the State of Andhra Pradesh is that by
construction of Almatti Dam which is an executive action of
the State of Karnataka the State of Andhra Pradesh is likely
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to be prejudicially affected then also on such conplaint
being made to the Union Governnent under Section 3(a) the
matter could be referred to a Tribunal for adjudication

But, we fail to understand how this Court could entertain
the aforesaid |Iis and deci de the same, particularly when the
Tri bunal has not focussed its attention on the sane nor has
nmade any adjudication in respect to the construction of Dam
at Almatti or its height. Needl ess to nention that
notwithstanding the allocation of water in river Krishna
bei ng made enbl oc no State can construct any project for use
of water within the State unless such project is approved by
the Planning Comm ssion, the Central Water Comm ssion and
all other Conpetent Authorities who m ght have different
roles to play under different specific statutes. Under the
federal structure, |like ours, the Central Gover nnent
possesses enornous power and authority and no State can on
its own carry on the affairs wthin its territory,
particulary when such projects may have adverse effect on
other ' States,” particularly in respect of an inter State
river where each riparian State and its inhabitants through
which the river flows has its right. From the avernents
made in the plaint it is crystal clear that the State of
Andhra Pradesh feel s aggrieved by the proposal of the State
of Karnataka to have the Dam height at Almatti FRL 524.256
m In the plaint itself in paragraph 51 the plaintiff has
referred to the observation of the Conmittee to the effect:
For required wutilisation of 173 TMC at” UKP -t he hei ght of

the Dam at FRL 519.6 mwoul d be adequate. The Conmittee

referred to in the said paragraph is Expert Conmittee which
the four Chief Mnisters had appointed, which Conmmttee had
examned the pros and cons of the Almatti Dam and the
aforesaid views of the Expert Conmittee was approved by the
four Chief Mnisters who had been requested by the Prine
Mnister of India to intervene and find out the efficacy or
ot herwi se of the stand of Karnataka to have Almatti Dam upto
the height of FRL 524.256 m ' The said Expert Comm ttee had
observed that the proposal of the State of Karnataka of
havi ng Upper Krishna Project with FRL 524.256 min Stage |

at Almatti has not been approved by the Governnent of I ndia.
And it has been further observed that it would be desirable
to proceed with utnost caution in the larger interest of the
Nation to wait and watch operation of various Krishna system
upstream and down stream before enbarking on creating |arger
storage at Al matti Damthan what is needed to suit -the
prevailing condi tions. W are taking note of t he
observations made by the Expert Conmittee for the  purpose
that the plaintiff having failed to establish its case for
getting an injuction, would it be appropriate for this Court
to allow the State of Karnataka to have the height of the
Dam at Almatti at 524.256 mor it would be obviously in the
larger interest of the country and all the States concerned
to allow the Damupto the height of 519.6 mand then | eave
it open to the States concerned to put forth ‘their
grievances before the Tribunal to be appointed by the
Central Governnent for resolving the disputes relating to
sharing of water in river Krishna. Reading the plaint as a
whol e it appears to us that the plaintiff State had not nmade
any grievance for having a Damat Almatti upto a hei ght of
FRL 519.6 m and on the other hand, the entire grievance
centers round the proposal of the State of Karnataka to have
the height at 524.256 m The report of the Expert Conmittee
referred to in the plaint has been exhibited as Exhibit
PAP-212 and even that report indicates that the conplaint of
Andhra Pradesh was that the height of Almatti Dam at FRL
524.256m which has not been approved as yet by the
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Government of India, would adversely affect the |ower
riparian State of Andhra Pradesh both in the matter of
irrigation as well as generation of power. The said report
further reveals that the State of Karnataka is desirous of
having the Dam height at FRL 524.256 mso that it can store
its share of water available to it under Schenme B when it
cones. It is only on fructification of Schene B the need
for a larger storage at Almatti would arise, and therefore,
the State is planning ahead to have the height of the Dam at
524. 256m According to the report of the said Expert
Conmittee even if the height is allowed not upto 524.256 m
it can be allowed |later only when the necessity arises and
technically it is feasible. The report also records that
for wutilisation of 173 TMC at Almatti and Narainpur the
hei ght of the Dam required woul d be 519 m and not 524.256 m
Thus an expert body appoi nted by the four Chief Mnisters of
4 different States-who are not in any way connected with the
inter-State river Krishna taking into account the present
need envisaged by the State of Karnataka for utilisation of
173 TMC at Upper Krishna project and taking into account the
report submitted by Indianlnstitute of Science at Bangal ore
did record a finding that the top of the shutters at Al matti
should be fixed at 519.6 mwhich will provide a storage of
about 173TMC which along wth storage of 37.8 TMC at

Nar ai npur will be adequate to take care of annual
requirenment of 173/ TMC envisaged under. Upper Krishna
Proj ect. In view of our conclusion in OS. 1 of 1997

hol ding that Schene B is not a decision of the Tribunal

and as such, cannot be inpl enented by a mandatory order from
this Court and the stand of the State of Karnataka before
the so called Expert Committee being that they have designed
the height of Almatti Dam at 524.256 mkeeping in viewthat

in the event Scheme B fructifies the State will be able to
get the surplus water and store it~ as a carry over
reservoir, as observed by the Tri bunal itself,

notwithstanding the fact that the plaintiff has failed to
establish a case on its owm for getting the relief of
injunction in relation to the construction of Al nmatti Dam by
the State of Karnataka, it would be reasonable to hold that
though the State can have the Dam at Alnmatti but the height
of the said Dam should not be nmore than 519.6 m
particularly when the State of Karnataka has not been -able
to indicate as what is the necessity of having a height of
Dam at 524. 256 m when Schene B is not going to be operated

upon i mMmedi ately. The Upper Krishna Project  Stage |11,
detailed project report of October 1993 which has been
exhibited in the present case as PAP 45 al so indicates that
mnimm FRL required to get 173 TMC utilisation is found to
be 518.7 m It is in that report it has been indicated that
it is because of probable maxi numflood of 31000 gnx., the
water level is expected to go upto 521 mand, therefore, the
proposal is to keep the height of the gate to 521 from the
crest level with 2 ms. as the gate height. It rmay be
stated at this stage that the height of the A matti as
approved by the Conpetent Authority is crest |level 509 neter
and it is in this context to have the height at FRL 524.256
m the State of Karnataka has proposed to have the gate
height of 15 neters. But as has been indicated earlier

since the entire basis of the State of Karnataka to have the
hei ght of the Dam at 524.256 m is contingent upon
i npl enentation of Scheme B of the Tribunal t her eby

entitling the State of Karnataka to get its share in excess
wat er and continue the Almatti Damas a carry over reservoir
and since we have deci ded against the State of Karnataka in
OS. 1 of 1997 which the State had filed for inplenentation
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of Schene B, there is absolutely no justification for the
said State to have the Dam height at Almatti of 524.256 m
W hasten to add that at the sane tine there cannot be any
injunction or prohibition to the said State of Karnataka for
having the Dam height at Almatti upto 519. 6m whi ch woul d be
in the interest of all concerned.

M. Ganguli, the |learned senior counsel, appearing
for the State of Andhra Pradesh submitted that the State of
Karnataka in the Project Report filed before the Centra
Water Commission in respect of UKP Stage I, itself
indicated that the mininum FRL required at Almatti Reservoir
is 519.60 M as per Exhibit PAP 46. In the witten statenent
al so, t he State of Kar nat aka al so i ndi cat ed t hat
contenplated height of Dam at 524.256 neters is for
addi ti onal storage, though for the purpose of generation of
power which is non-consunptive wuse and at a height of
524. 256 neters, it would utilise 302 TMC, which would be in
excess'| of the enbloc allocation of 734 TMC. M. Gangul
al so contended that the Upper Krishna Muiltipurpose Stage |
Project Report of 1996 as per Exh. ~PAP 48, would indicate
that the State has planned-irrigation fromthe water at
Almatti which the State woul'd receive under Schene B being
i mpl enent ed. This being the position, the very idea of
having the damheight at Almatti at FRL 526.256, is even
contrary to the mass allocation nmade in its favour under
Scheme A and, therefore, the State should be injuncted.
We are unable to appreciate this contention of the State of
Andhra Pradesh inasnmuch as on today the Central  Governnent
as well as the appropriate authority have not sanctioned the

Upper Krishna Project Stage-Il wth the dam height at
524.256 neters. It would not be possible for this Court to
pronounce that there wll be a violation of the nass

allocation if the State of Karnataka is allowed to have the
dam height at Almatti at 524.256 neters, though as stated
earlier, according to the State of Karnataka itself for
utilisation of 173 TMC, the required damheight is 519.6
nmet ers. It is under these circunstances, we are of the
consi dered opinion that there should not be any bar agai nst
the State of Karnataka to construct the damat A natti upto
the height of 519.6 meters and the question of further
raising its height to 524.256 neters should be gone into by
the tribunal, which learned Solicitor General agreed on
behal f of Covt. of India to be constituted imrediately
after the delivery of judgment of these two suits, soas to
mtigate the grievance of each of the riparian States on a

conplaint being mnade by any of the States.. So far as
sub-issue (b) is concerned, we really do not find any
substance in the contention of M. Ganguli, the learned
counsel appearing for the State of Andhra Pradesh. Though

it may be fully desirable for all the States to know about
the devel opments of the other States but neither the |aw on
the subject require that a State even for utilisation of its
own water resources would take the consent of other riparian
States in case of an Inter-State river. So far as the
second part of |Issue b is concerned, the answer is

irresistible that the project of each State has to be
approved by the Central CGovernnent as well as by other
statutory authorities and the Pl anning Commi ssion, but for
which a State should not proceed with the construction of
such project. Issues 9(a) and (b) are answered accordingly.

| SSUE 9(C) Issue 9(C) had been framed while allow ng
t he addi ti onal witten statement of t he State of
Maharashtra, which relates to the question of submergence.
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It is to be noted that in the original witten statenent
filed by the State of Maharashtra, a positive stand had been
taken that under the decision of the tribunal, there has
been an enbloc allocation of water in favour of each of the
three riparian states and as such there was no bar on the
State of Karnataka to have a damat Almatti up to any height
and, therefore, it was prayed that the suit filed by the

Andhra Pradesh should be rejected. In the additiona
witten statement that was filed by the State of
Maharashtra, it has however been averred that the eventua

subnmergence of area within the State of Maharashtra had not
been known earlier and, therefore, neither before the
tribunal nor in the original witten statenment filed, any
grievance had been nade with regard to the construction of
dam at Almatti to a height of 524.256 neters, but since the
joint study nmade by the officers of both the states have
br ought out that a large area within the State of
Maharashtra woul'd get subnerged, if Karnataka is permtted
to have the dam height at Alnatti up to 524.256 neters, the
State of Maharashtra has brought these facts to the notice
of this Court in the additional witten statenment and the
additional issue has been franed. |In the absence of any
relief being sought  for in the plaint by the plaintiff
against the State  of Mharashtra, whether the defendant
State of Maharashtra can claimany relief against the co-

defendant is itself a debatable issue. M. Andhyar uj i na,
the learned senior counsel, appearing for  the State of
Maharashtra , however contended that a suit filed in the

Supreme Court under Article 131 of the Constitution is of a
very peculiar nature -and the normal principle of a suit
filed in an ordinary civil Court should not apply.
According to M. Andhyarujina, if a dispute between the two
states involving the existence or extent of a legal right of
one State is being infringed by the action or in-action of
another State, is brought before “this Court invoking
jurisdiction wunder Article 131 of the Constitution, this
Court would be fully justified in entertaining and
adj udi cating the said dispute, no matter whether the dispute
is raised as a plaintiff or a defendant in any - proceedi ng

before the Court. It is in this context the learned counse
referred to the observations of Bhagwati J and Chandrachud
J, in the case of State of Karnataka vs. —Union of |[ndia,

1978(2) SCR 1, wherein Honbl e Bhagwati J had indicated that
the original jurisdiction of the Suprene Court under Article
131 on being invoked by nmeans of filing a suit, the Court
shoul d be careful not to be influenced by the considerations
of cause of action which are germane in suit and the scope
and anmbit of the said jurisdiction must be determned on the
plain terns of the article without being inhibited by any a
priori considerations. The learned Judge in the sane
decision had also indicated that the very object of Article
131 seens to be that there should be a Forum which  could
resol ve such disputes between two States or the State and
the Union and that forum should be the highest Court in the
land so that the final adjudication of disputes could be
achieved speedily and expeditiously without either party
having to enbark on a long tortuous and tine consum ng
journey through a hierarchy of Courts. M. Andhyar uj i na
also relied upon the observations of Bhagwati J in the
af oresaid case to the effect:

What article 131 requires is that the dispute nust be
one which involves a question on which the existence or
extent of legal right depends. The article does not say
that the legal right nust be of the plaintiff. 1t may be of
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the plaintiff or of the defendant. Wat is necessary is
that the existence or extent of the legal right nmust be in
issue in the dispute between the parties. We cannot
construe Article 131 as confined to cases where the dispute
relates to the existence or extent of the legal right of the
plaintiff, for to do so, would be to read words in the
article which are not there. It seens that because the nopde
of proceeding provided in Part IIl of the Suprene Court
Rules for bringing a dispute before the Suprene Court under
Article 131 is a suit, that we are unconsciously influenced
to inport the notion of cause of action, which is germane
in a suit, inthe interpretation of Article 131 and to read
this article as limted only to cases where sone |egal right
of the plaintiff is infringed and consequently, it has a
cause of action against the defendant. But it nust be
remenbered that there is no reference to a suit or cause of
action in Article 131 and that article confers jurisdiction
on the Supreme Court with reference to the character of the
di spute which nmay be brought before it for adjudication
The requirenment of cause of -action, which is so necessary
in a suit, cannot, therefore, be inmported while construing
the scope and anmbit of Art. 131.

The |earned 'counsel M. Andhyarujina, also relied
upon the observations of Bhagwati J in the said decision to
the follow ng effect:-

What has, therefore, to be seenin order to determne
the applicability of Art.131 “is whether there is any
relational legal matter -involving a right, liberty, power or
imunity qua the parties to the dispute. If there is, the
suit woul d be nmaintainable, but not otherwi se:

Reliance was also placed on the observations of
Chandrachud J, in the self same case, which may be extracted
herei n under: -

By the very terns of the article, therefore, 'the sole
condition which is required to be satisfied for invoking the
original jurisdiction of this Court is that  the ~dispute
between the parties referred to in clauses (a) to (c) nust
involve a question on which the existence or extent of a
| egal right depends. Chandrachud J also had categorically
st ated: -

I consider that the Constitution has purposefully
conferred on this, Court a jurisdiction which.is untranmeled
by considerations which fetter the jurisdiction of a Court
of first instance, which entertains and tries suits  of a
civil nature. The very nature of the dispute arising under
Article 131 is different, both in formand substance, from
the nature of clains which require adjudication in ordinary
sui ts.

M. Andhyarujina, also referred to the coments  of
M. Seervai in his book, wherein the author has said that
it is reasonable to hold that the court has power to resolve
the whole dispute, unless its power is limted by express
words or by necessary inplications and the Supreme Court
woul d have the power to give whatever reliefs are necessary
for enforcenment of a legal right clainmed in the suit, if
such legal right is established. M. Andhyarujina also
cont ended that once the grievance of the State of
Mahar asht ra havi ng brought forth before the Suprene Court in
a pending proceedi ng under Article 131 of the Constitution
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the jurisdiction having been invoked by the State of Andhra
Pradesh, the Court has anple power under Article 142 of the
Constitution and for doing conplete justice between the
parties, the Court would not be bound by the provisions of
any procedure and can nmake a departure of the sane. It is
in this context, reliance was placed on the observations
made by the Suprene Court in the case of Delhi Judicia
Services vs. State of Gujarat, 1991(4) SCC 406, whereunder
this Court has observed as foll ows: -

No enactnent nmade by Central or State |egislature can
[imt or restrict the power of this Court under Article 142
of the Constitution, though while exercising power under
Article 142 of the Constitution, the Court nust take into
consi deration the statutory provisions regulating the natter
in dispute. Wat would be the need of conplete justice in
a cause or matter would depend wupon the facts and
circunmstances of each case and while exercising that power
the Court would take into consideration the express
provisions ~of a substantive statute. Once this Court has
taken seisin of a case, cause or matter, it has power to
pass any order or issue direction as may be necessary to do
conplete justice in the matter.

M. Andhyarujina submtted that the |ikelihood of
subnergence within the State of Maharashtra on account of
hei ght of damat Almatti being raisedto 524.256 neters, was
di scl osed only during the pendency of the present suit and
the State of Karnataka itself inits letter dated 10th of
August, 1998 had conmunicated to the State of Maharashtra
that the State need not approach the Court of law on this
issue as the matter can be resol ved amicably. According to
the learned counsel, the State of Karnataka too agreed to
carry out actual field surveys and cal culations to determ ne
the extent of subnergence under the directions of Centra
Water Commission in its neeting dated 22.2.1999 and those
studies are still under progress and further the Suprene
Court itself had passed an order of status quo relating to
the height of Al nmatti Dam by order dated 2.11.1998 and
consequently, the State of Maharashtra never thought it fit
to file an independent suit, invoking the jurisdiction of
the Court under Article 131. But the State of Karnataka
having obtained the Iliberty fromthis Honble Court to
proceed further with the installation of the assenbly of the
gates by order dated 4.11.1998 and the said State of
Karnataka refusing to give an undertaking to the State of
Maharashtra not to raise the height of the A'matti Dam
beyond the present Ilevel of 509 meters, the State of
Maharashtra was conpelled to put forth its grievance on the
gquestion of likely subnergence of its territory -and has
prayed for the relief of injunction against the “State of
Karnatka for raising the dam height up to 524.256 neters.
M. Andhyarujina also submitted that the exact extent of
area to be subnerged in the event the Almatti Damis allowed
to be constructed upto 524.256 neters, has not yet been
ascertained and surveys are still on, but there cannot be
any doubt that a large scale of the area within the State of
Maharashtra would get subnerged. M. Narinan, the |earned
seni or counsel, appearing for the State of Karnataka did not
seriously dispute the right of a co-defendant |ike State of
Maharashtra to put forth the grievances so as to get relief
agai nst anot her co-def endant, though he undoubt edl v,
submitted that in the event, the State of Maharashtra was
allowed to have the additional witten statenent and an
adj udi cation of the additional issues framed, the State of
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Kar nat aka should have been given an opportunity, putting
forth its case. He however contended that the dispute

relating to subnmergence of territory of Mharashtra on
account of the height of the damat Almatti being raised to
524.256 meters, cannot be a matter of adjudication in a suit
under Article 131, since the State of Maharashtra had not
raised the dispute before the tribunal itself, even though
the Project Report subnmitted by the State of Karnataka
before the tribunal indicated the height of the dam at
524.256 neters. According to M. Nariman, such a dispute
would be a fresh water dispute and would not be a part of
adj udi cated dispute and as such under Article 131 of the
Constitution this dispute cannot be entertai ned and deci ded
upon by this Court. M. Narinman also contended that the
materials on record do not establish or do not help the
Court to cone to a positive finding that in the event, the
Almatti Damis raised to 524.256 neters, a |large extent of
the State of Mbharashtra would get submerged inasmuch as the
subnergence, if any and the flow back, if any, would be in
the river “itself and not any territory beyond the river.
M. Nariman further urgedthat the State of Maharashtra did
antici pate subnmurgence of itsterritory as would appear from
its stand before the tribunal which is apparent from
par agraph 6.3.1(k) of Exh. MRK-1. It is true, according to
the I|earned counsel that the tribunal did not consider the
said question but after the Original Report was submtted,
Maharashtra could have filed an application under Section
5(3) of the Act, seeking clarifications on the question of
subnmergence but, that was not adnmittedly done, which would
indicate that it had no grievance on the question of
subner gence. Havi ng exam ned the rival contentions on this
i ssue, we have no hesitation to hold that the issue must be
answered agai nst the State of Mbharashtra.

It is no doubt true that the jurisdiction of the Court
in a suit under Article 131 of the Constitution is quite
wi de, which is apparent fromthe (|l anguage used in the said
article and as has been interpreted by this Court in the two
cases already referred to (see 1978 (2) SCR 1 and 1978 (1)
SCR 64). It is also true that Article 142 confers wide
powers on this Court to do conplete justice between the
parties and the Court can pass any order —or issue  any
direction that nay be necessary, but at the sane tineg,
within the neaning of Article 131, the dispute that has been
raised in the present suit is between the State of Andhra
Pradesh and State of Karnataka and question, therefore,
would be whether it involve any exi stence or extent of a
I egal right of such dispute. In answering such a dispute,
it my be difficult to entertain a further dispute on the
guestion of subnergence as raised by the State of
Mahar ashtra, a co-defendant. But in view of the stand taken
by M. Nariman, without further delving into the matter and
wi t hout expressing any final opinion, whether such a stand,
as the one taken by Maiharashtra is possible for being
adj udi cated wupon, we would examine the nerits of the said
contention. A bare perusal of the report of the tribuna
setting out the facts as found by it and giving its decision
on the matters referred to it as per Exh.PKl as well as the
Further Report of the said tribunal, giving explanation to
the application for clarifications filed by the different
States, as per Exh. PK2, we find that the question of
subnergence within the territory of the State of Maharashtra
on account of Almatti Damin the State of Karnataka has not
at all been discussed nor any opinion has been expressed
t her eon. The tribunal having given its decision on the
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qguestion of sharing of the water in river Krishna on enbl oc
allocation basis, if the user of such water in a particular
way, beconmes detrinmental to another State, then such a
grievance would be a fresh dispute within the neaning of
Section 2(C) read with Section 3 of the Act and it cannot be
held to be an adjudicated dispute of the tribunal. W have
already indicated that it is only an adjudicated dispute
between the States on which a decision has been given by a
tribunal constituted under Section 4 of the Act by the
CGovernment of India, can be a subject matter of a suit under
Article 131, if there is any breach in inplenmentation of the
said decision of the tribunal. But a dispute between the
two states in relation to the said Inter- State river
arising out of the user of the water by one State would be a
fresh water dispute and as such would be barred under
Article 262 read with Section 11 of the Inter-State Water
Di sputes Act, 1956. The question of subnmergence of |and
pursuant to the user of water in respect of an Inter-State
river 'allocated in favour of a particular State is
i nextricably connected with the allocation of water itself
and the present grievance of the State of Mharashtra woul d
be a conplaint on account of an executive action of the
State of Karnataka within'the meaning of Section 3(A) and
also would be a water dispute within the anmbit of Section
2(C) and, therefore, it would not be appropriate for this
Court to entertain and exam ne and answer the same. W do
appreciate the concern of the State of Maharashtra, when it
comes to its know edge that there ~would be |arge-scale
i nundati on and subnergence of its territory if the hei ght of
Almatti Dam is allowed to be raised to 524.256 neters, as
per the | atest Project Report of the State of Karnataka, but
such concern of the State of Mharashtra al one woul d not be
sufficient for this Court to decide the matter and issue any
order of injunction as prayed for in the additional witten
statenment filed by the State of Mharashtra and on the other
hand, it would be a matter for being agitated upon before a
tribunal to be constituted by the Govt. of India’ in the
event, a conplaint is made to that effect by the 'State of
Mahar asht r a. W also do not find sufficient materials in
this proceeding before us to enable this Court to conme to a
positive conclusion as to what woul d be the effect on the
guestion of subnergence, if the height of the damat Al matti
is allowed to be constructed up to 524.256 neters inasmuch
as, according to the State of Maharashtra, the joint surveys
are still on. It is too well settled that no~ Court can
i ssue an order of mandatory injunction on nmere apprehension
wi thout positive datas about the adverse effects being
pl aced and wi thout any definite conclusion on the question
of irreparable injury and balance of convenience. Then
again, while allowing a particular State to use the water of
an inter- State river, if the manner of such wuser really
subnmerges sone land in sonme other State, then the question
has to be gone into as to what would be the amount of
conpensati on and how the question of rehabilitation of those
persons wthin the subnmerged area can be dealt with which
really is an aspect of the doctrine of equi tabl e
apportionnent and all these can be gone into, if a conplaint
regarding the sane is made and the Government of India
appoints a tribunal for the said purpose. But these things
cannot be gone into, in a suit filed under Article 131 as a
part of inplenentation of an adjudicated dispute of a

tribunal. It is also surprising to note that even though
the Oiginal Project Report of 1970 in relation to Al natti
Dam had been produced before the tribunal, which was

adjudicating the disputes raised by different States, yet
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the State of Mharashtra never thought of the question of
subnergence and never attenpted to get that question decided
upon. In the aforesai d prem ses, howsoever w de the power
of the Court under Article 142 of the Constitution may be,
we do not think it proper to entertain the question of
subnmergence, raised by the State of Mharashtra in its
additional witten statenent and decide the question of
injunction, in relation to the height of Almatti Dam on that
basis. Issue 9 (c) is accordingly decided against the State
of Maharashtra

It would also be appropriate to notice at this stage
anot her argunent advanced by M. Andhyarujina, the |earned
seni or counsel appearing for the State of Maharashtra, to
the effect that in view of C ause XV of the decision of the
Tribunal each State is entitled to use water allocated in
their favour within its boundary, the monent by user of such
water by one State, any territory of another State get
subnerged’ then it would be a violation of the decision of
the Tribunal contained in C ause XV, and therefore, the said
State should be injuncted fromsuch user. C ause XV of the
deci si on reads thus: -

Nothing in the order of this Tribunal shall inpair
the right or power or authority of any State to regulate
within its boundaries the use of water, or to enjoy the
benefit of water within that State in a -manner not in
consistent with the order of this Tribunal

The aforesaid Clause does not in any way interfere
with the rights of a State fromusing the water allocated by
the Tribunal wthin its boundaries nor is this C ause
capabl e of being construed that if any subnergence is caused
in any other State by such user, then the user becomes in
consi st ent with any order - of the Tri bunal . M.
Andhyarujinas entire argunent is based upon the expression
regulate within its boundary but 'that expression applies
to the use of water or enjoys benefits of water w'thin that
State. Since the question of subnergence of any other State
by the wuser of water by another State allocated in its
favour is not a subject matter of —adjudication by the
Tribunal and in fact the Tribunal has not —expressed any
opinion on the sanme it would be difficult for us to hold
that subnmergence ipso facto even if admitted to be -any
within the State of Mharashtra by user of water by the
State of Karnataka at Almatti can be held to be in
consistent with the order of Tribunal. In this view of the
matter we are wunable to accept the submssion of. M.
Andhyar uj i na, |earned senior counsel appearing for the State
of Maharashtra that the wuser of water by the State of
Karnataka by constructing a Damat Almatti is in consistent
with Cause XV of the decision of Tribunal. I ssue | 9(0O)
therefore, is answered against the State of Mharashtra.

| SSUE NO. 10

The aforesaid issue has been franed in view of the
avernents made in paragraph 68 of the plaint. In the
af oresaid paragraph of the plaint the plaintiff has
indicated the figure in terns of acreage of |and planned to
be irrigated by different projects and excess utilisation of
the water beyond the allocation made by the Tribunal in
respect of different projects. The plaintiff obviously is
under a msconception that in the decision of the Tribuna
there has been a projectw se allocation of water in respect
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of different projects in different States. W have al ready
considered the matter at Ilength and have cone to the
conclusison that the allocation was nade enbloc and not
projectwi se and as such, the question that construction of
oversized reservoir at Almatti is contrary to the decision
of the Tribunal does not arise. Besides Clause VII of the
deci sion of the Tribunal indicates as to how use of water in
a water year will be neasured and it stipulates that while
use shall be nmeasured by the extent of depletion of the
waters of the river Krishna in any manner whatsoever
including |osses of water by evaporation and other natura
causes from man nmade reservoirs and other works without
deducting the quantity of water which may return after such
use to the river, but' so far as water stored in any
reservoir across any streamof the Krishna river system is
concerned, storage shall not of itself be reckoned as
depletion of the water of the stream except to the extent of
the losses of “water fromevaporation and other natura
causes' from -such reservoir. The water diverted from such
reservoir. for its own use, however, has to be reckoned as

use by that ~State in the water year. In view of this
deci sion of the Tribunal assuming the State of Karnataka has
the potentiality of  storage of water at Almatti, in the

absence of any nmaterials placed by the plaintiff to indicate
as to any diversion fromsuch reservoir by the State of
Karnataka for its own use, it is not possible to cone to a
conclusion that there has been a violation of the decision
of the Tribunal 'by the State ~of  Karnataka by having
potentiality of storage of water at  Almatti, as contended by
the plaintiffs counsel. It is-in this connection it is

worthwhile to notice that after subm ssion of the report and
the decision in the year 1973 as per Exhibit PK-1 the
Gover nnent of India had filed the -application for
clarification which was registered as Reference No. 1 of
1974 by the Tribunal and Carification 1(b) was 'to the
followi ng effect :-

While the Tribunal have laid down restriction on the
use of water in certain sub-basins as well as the total use
by each State, there nay be |ocations where  huydro power
generation (within the basin) may be feasible at exclusively
hydro-sites or at sites for nulti-purpose projects. At such
sites, part of the waters allocated to the States, as also
water which is to flow down to other States coul d be used
for power generation either at a single power station or in
a series of power stations. The Tribunal my kindly give
guidance as to whether such use of water ~for power
generation within the Krishna basin is permtted even though
such use nmay exceed the Iimts of consunptive use specified
by the Tribunal for each State or sub- basin or reach, and
if so, under what conditions and saf eguards.

The State of Andhra Pradesh to the af oresai d

application for «clarification submtted two Notes Nos. 9
and 10 before the Tribunal on 7th May, 1975 and 8th May,
1975. In this note it was specifically pleaded that the

Tri bunal nay be pleased to explain that the Upper State have
no right to store water in excess of share allocated to them
and in a manner which will affect the right of the State of
Andhra Pradesh in the dependable flow Several grounds had
been advanced by the State of Andhra Pradesh as to why such
guidance is needed, particularly when under Schenme A

allocation there has been no express provision for sharing
of deficiency. The Tri bunal consi dered the sane and
ultimately noted in its further report under Exhibit PK-2
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that the State of Andhra Pradesh withdrew the said note and
consequently no ground for any further clarification. A
note having been subnmitted by the State of Andhra Pradesh
seeking a clarification for fixation of a limt in the

matter of storage of water by the upper riparian States and
then ultimately having withdrawmm the sanme the present
grievance that construction of large sized Damat Al matti by
the State of Karnataka woul d adversely affect the State of
Andhra Pradesh and its right could be infringed is devoid of
any substance. The issue is accordingly answered against
the plaintiff.

| SSUES NO. 11 & 12
These two issues center round the same question as to

whet her there was any specific allocation or utilisation at
Upper Krishna Project and whether providing for irrigation

under Almatti Canal ~is contrary to the decision of the
Tribunal /since no allocation for irrigation has been nade
t her eunder. We~ have already di scussed the rel evant
material s placed by the State of Andhra Pradesh as well as

the decision of the Tribunal and we have cone to the
conclusion that the plaintiff the State of Andhra Pradesh,
has wutterly failed to establish that infact there was any
specific allocation by the Tribunal in respect of Upper
Krishna Project or the Almatti Reservoir and on the other
hand, the allocation was enbloc naking - it clear and
unanbi guous that ‘States can utilise the quantity of water
allocated in their favour withintheir territory. Thi s
bei ng the position we have no hesitation to answer these two
i ssues against the plaintiff State Andhra Pradesh and we
hold that the plaintiff has failed to produce any materials
in support of the aforesaid two issues. These two ' issues
accordingly are answered agai nst the plaintiff.

| SSUE NO. 13

So far as this issue is concerned the question of
entitlenent of the State of Karnataka to reallocate or
re-adjust wutilisation wunder UKP or any other pr oj ect
unilaterally does not arise at all. |If the Tribunal would
have made any projectw se al l ocation—and would -have
restricted the wuser of water under UKP to any particular
guantity then the question of re-allocation by the State of
Karntaka on its own would have arisen but the Tribunal not
having nade any allocation in respect of the Upper ~ Krishna
Project which includes Almatti and havi ng nade ~an enbl oc
allocation so long as the total user by the State of
Karnataka does not exceed the enbloc allocation in its
favour it cannot be said that there has been any violation
by the State of Karnataka by planning to use any particul ar
quantity of water at Almatti. Then again the question of
getting concurrence of other riparian States, as has '  been
rai sed by the State of Andhra Pradesh i s whol |y
m sconcei ved. Neither there exists any |aw which conpels
any State to get the concurrence of other riparian States
whenever it uses water in respect of inter-State river nor
the decision of the Tribunal which allocates the water in
the Krishna Basin on the basis of 75% dependability which
figure was in turn arrived at by an agreement of parties
puts any condition to have the concurrence of other riparian
State. In this view of the matter without further dilating
on this issue, we answer the sane against the plaintiff.

| SSUE NO. 14
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The aforesaid i ssue has been raised on the hypothesis
that the Union of Indiais going to sanction different
projects within the State of Karnataka which are in
vi ol ati on of the decision of Krishna Water Di sput es
Tri bunal . As has been indicated earlier, so far as the
Upper Krishna Project is concerned, the Governnent of India
has approved the Dam height at crest |evel of 509 neters.
The subsequent revised project subnmitted by the State of

Karnataka in 1993 and re- subnmitted in 1996 are still under
consideration and no final decision has been taken thereon.
The Uni on of India in its counter affidavit has

categorically refuted the allegations nmade by the State of
Andhra Pradesh in this regard and on the other hand, it has
been averred that State of Andhra Pradesh is going ahead
with sone project not sanctioned by the Union Governnent.
In course of hearing M. Ganguli, |earned Senior counse
appearing . for the State of Andhra Pradesh, has not produced
any materials in support of the aforesaid stand pertaining
to issue no. 14. W, therefore, decide the said issue
agai nst the plaintiff.

| SSUE NO. 15

The aforesaid i ssue has been framed on the allegation
of the plaintiff that the State of Karnataka is likely to
execute the Upper Krishna Stage Il nultipurpose project
wi thout getting the environmental cl earance under the
Envi ronnent Protection Act as well as in violation of the
Notification issued by the Central Government in exercise of
its power under the sane Act and the Rul es nade t hereunder
Under Article 256 of the Constitution it is an obligation
for the States to exercise their power ensuring conpliance
with |aws nmade by Parlianent and even it enables the ' Union
Governnment to give such direction to a State as may be
necessary for that purpose. In afederal structure Ilike
ours, the Constitution itself mai nt ai ns bal ance by
di stributing powers between the Centre and the States and by
conferring power on the Central Government to regulate and
to issue directions whenever necessary. The ~severa
provisions of the Constitution have been tested in the | ast
50 years and there is no reason to conceive that any State
will force ahead with its project concerning user of ~ water
in respect of |Inter State reservoir without getting the
sanction/concurrence of the Appropriate ~Authorities and
wi thout conpliance with the relevant statutes or |aws nade
by the Parliament. It is a conmon know edge that the | arge
scale projects planned by each of these States, are
submitted to the Planning Conmission for its approval and
for getting financial assistance. Such projects are’ then
examned by different authorities and it is only after
getting approval of the Planning Conmission the sane is
submitted to the appropriate departnments of the Governnent
of India where again all the formalities are scrutini sed and
final sanction or permssion is granted. So far as user. of
water in respect of an Inter State Reservoir is concerned,
the plans are al so exam ned by the Central Water Commi ssion
who is an expert body and the views given by such Comi ssion
also is taken into consideration by the Governnent of India.
This being the entire ganmut of procedure we really fail to
understand on what basis the State of Andhra Pradesh has
nade the allegation and the issue has been struck in that
respect. Needless to nention that every such projects
whet her being executed in the State of Mharashtra or
Karnat aka or Andhra Pradesh nust be approved by the
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appropriate authority of the Government of India and
necessarily, therefore, before any approval is accorded, the
project nmust be found to have conplied with all the rel evant
laws dealing with the matter. It has not been placed before
us that the State of Karnataka has carried out any project
in contravention of the provisions of any particular |aw
made by Parliament or in contravention of any direction
i ssued by the Governnent of India. This issue accordingly,
in our opinion, is pre-mature. But we hasten to add that
all the projects of different States concerning user of
water available to themin respect of an Inter State River
must be duly sanctioned by the Appropriate Authorities of
the Governnment of India after proper scanning and it is only
then the State would be entitled to carry out the sane. The
i ssue is answered accordingly.

| SSUE NO. 16

If /'the issue in question is examned in relation to
the construction of Almatti Dam which in fact is the bone
of contentionin the suit itself, we have not been able to
find out as to how the State of Andhra Pradesh has been or
woul d be adversely  affected or what woul d be t he
consequences thereon. VWen a plaintiff wants to seek a
relief of injunction by the action or ‘inaction of the
defendant on the ground that such action or inaction has
been grossly detrinmental to the interest of the plaintiff
State and has infringed the rights of the plaintiff State
then in such a case it is obligatory for the plaintiff to
put materials on record and establish the necessary
ingredients to enable the Court to cone to the concl usion
that by such action or inaction of  the “defendant the
plaintiff has suffered irreparable damages . When we
exam ne the avernments in the plaint as well as the docunents
sought to be relied upon by the plaintiff on this score, we
find that there exists no materials-on the basis of which it
is possible for a Court to cone to a conclusion /that on
account of the construction of Alnmatti Damw thin'the State
of Karnataka the lower riparian State the plaintiff has
been adversely affected or is likely to be adversely
af f ect ed. The complaint and grievance of the plaintiff
State is rather imaginary than real and on the records of
this proceedings no materials have been put forth to enable
the Court to cone to a conclusion on the question of
so-cal l ed adverse effect on the State of Andhra Pradesh on
account of the «construction of Dam at. Al matti. M.
Gangul i, |earned Senior Counsel appearing for the State of
Andhra Pradesh referred to the witten nmenorandum furni shed
to the Committee by the State of Karnataka wherein the said
State had unequivocally admtted that the additional storage
in Amatti wll cause a tenporary reduction in quantum of
flows going to Andhra Pradesh for a period of about ' three
nmont hs during August to October which is nade good | ater on
According to the l|earned counsel since those three nonths
are vital for the crops in the State of Andhra Pradesh the
State will sustain irreparabl e damages and, as such on the
adnmission of the State of Karnataka a finding could be
arrived at. At the outset we nust state that the witten
menor andum furni shed by the State of Karnataka cannot be
read in isolation by spinning out a particular sentence and
nmust be read as a whole. Thus read we do not find any
adm ssion on the part of the State of Karnataka indicating
any reduction of flows to the State of Andhra Pradesh. M.
Ganguli also pointed out to Cause XV of Scheme B
whereunder the Tribunal itself had come to the conclusion
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about the possibility of water shortage and had enpowered
the concerned authority to nmake necessary adj ustnment. But
what has been stated thereunder is in relation to the
adoption of Scheme B which has not been possible on
account of lack of sincerity of the State of Andhra Pradesh
and even thereunder the Krishna Valley Authority has been
enmpowered as often as it thinks fit to determine the
guantity of water which is likely to fall to the share of
each State and adjust the uses of the authorities in such a
matter so that by the end of water year each State is
enable, as far as practicable, use the water according to
their share. W need not further examne this aspect
particularly when Schene B has not been operative so far
and even this Court has refused to issue any nandatory
injunction for adoption of Scheme Bin OS 1 of 1997 filed
by the State of Karnataka. I'n the aforesaid prem ses, we do
not have enough materials to cone to the conclusion that the
construction of Almatti Dam by the State of Karnataka has in
any way ~ affected or likely to affect the State of Andhra
Pradesh  ‘in-any manner and consequently the said issue nust
be answered agai nst the plaintiff.

| SSUE NO 17- Under this issue, the question that
arises for consideration is whether by the decision of the
Krishna Water Disputes Tribunal, only 5. 00 TMC was awarded
for wutilisation at Hippargi. Wile answering Issue No. 3,
we have already @ held that the tribunal only nade enbloc
allocation and not ' any specific allocation for specific
projects, excepting those nentioned in C ause (I'X) and under
Clause (1 X) so far as Hippargi-is concerned, com ng under K2
sub-basin, the sane does not find mention therein.. In this
view of the matter, the said issue is answered against the
plaintiff.

ISSUE NO. 18- The aforesai dissue has been franed on
the basis of avernents made in paragraph 66(v) and paragraph
68(b) item No. 4. The avernent in paragraph 66(v) is on
the basis of Newspaper Report and the avernment nmade in
paragraph 68(b) itemNo. 4 is the own estination of State
of Andhra Pradesh. Defendant No. 1- State of  Karnataka
denies the contents of the avernents in the plaint vide
paragraph No. 12.88 and paragraph No. 12.111. The counse
appearing for the State of Andhra Pradesh al so did not place
any material in support of the aforesaid issue in course of
the argunents and the averments in the plaint having been
denied in the witten statenent, the issue in question nust
be answered against the plaintiff.

| SSUE NO. 19- Though, the plaintiff-State of | Andhra
Pradesh on its own estimation, has nade an avernment in
paragraph 68(b) to the effect that the plan utilisation by
the State of Karnataka in K2 sub-basin is 428.75 TMC on the
basis of which the aforesaid i ssue has been franed, but no
positive datas have been placed before us to cone to the
af oresaid concl usi on. On the other hand, the State of
Karnataka in its witten statenment has asserted that under
Upper Krishna Project, the utilisation wuld be to the tune
of 173 TMC and this is apparent from several docunents
pl aced before the tribunal as well as in this proceeding In
this view of the matter, we answer this issue by holding
that the plaintiff has failed to establish that the
curmul ative wutilisation in K2 sub-basin of the State of
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Karnataka would be to the tune of 428.75 TMC. At any rate,
since we have already held that the allocation was enbloc
and there is no restriction for utilisation in K2 sub-basin
in the decision of the tribunal. The issue really does not
survive for consi deration. The i ssue is answer ed
accordi ngly.

ISSUE NO. 20- This issue relates to the decision of

t he tribunal in dause (I'X)y, under whi ch d ause,
restrictions have been put to the ext ent i ndi cat ed
t her eunder. But the State of Andhra Pradesh has not been
able to establish the allegation made in this regard nor
even the counsel, appearing for the State has nade any
submi ssion thereon. During the course of hearing of the

suit, on behalf of the State of Andhra Pradesh, witten
subm ssions had been filed and even after the close of the
hearing, the State of Andhra Pradesh has filed a witten
subm ssion on 15th of March, 2000, in which also, there has
been no /nention about the alleged violation in sub-basin
K-6, K-8 and K-9. W, therefore, answer this issue by
hol ding that the plaintiff has failed to establish the sane
and the issue is answered against the plaintiff accordingly.
| SSUE NO. 21-

This issue 'relates to utilisation. of water under
A mtti. In paragraph 66(iii), the plaintiff has nade the
averment, which has been deni ed and explained in the witten
statenment by the State of Karnataka vide paragraph 12.85 and
the State of Karnataka further averred that the entire
utilisation at Almatti is within its allocable share and no
injury 1is caused to the State of Andhra Pradesh thereunder
Since, we have already held that under the decision of the
tribunal, the allocation was enbloc and not project-w se,
even if it is held that utilisation under Almatti would be
of the order of 91 TMC, as clainmed, the same would not
viol ate the decision of the tribunal. That apart, we do not
have any positive naterial, on the basis of which, it can be
said that the wutilisation under Almatti would be of the
order of 91 TMC. The issue is answered accordingly.

In course of arguments M. Ganguli, the |Iearned
Seni or counsel for the State of Andhra Pradesh had raised a
contention that the State of Karnataka to frustrate any
decree to be passed by this Court injuncting the defendant
no.1 fromraising the construction of the Damat A natti at
a height of 524.256 has al ready incorporated an autononous
body, <called Krishna Bhagya Jala N gam Limted ~(KBJNL)and
the State GCGovernment has divested itself of 'all powers
relating to the construction of Damat Alnmatti. with the
aforesaid N gam and this has been designedly nade so/ that
any order or decree for injunction would not be" binding.
Since this argunent had been advanced towards the concl udi ng
stage and there was no assertion in the plaint in this
regard, nor any issue had been struck by the Court, the
State of Karnataka had been permitted to file an affidavit
indicating the correct state of affairs in relation to the
constitution of KBIJNL and to allay or apprehension in the
mnds of the plaintiff State. An affidavit had been filed
by the Secretary to the Governnent of Karnataka, lrrigation
Department, who has also been nomnated as Director of
KBJNL, the said nom nation having been nmade under Article
147(c) of the Articles of Association of the Conpanies. It
has been categorically stated in the said affidavit that for
facilitation of rmobilising funds and providing sufficient
funds to conplete irrigation projects the constitution of
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KBJNL has been constituted with the sole idea to conplete
the works of Upper Krishna Projects by 2000AD. This conpany
is a Covernnment Conpany which has been established with an
approval of the Cabinet in the State of Karnataka by its
decision dated 6th May, 1994 and the Chief Mnister of the
State of Karnataka is the Chairman of the Conpany whereas
Deputy Chief Mnister is the Vice- Chairnman of the Board of
Di rectors. All  the Subscribers to the Menorandum are
Government Oficials and it has been declared to be a
Gover nnent Conpany. The Menmorandum  of Articles of
Associ ati on have been exhi bited as Exhi bited PAP 210. The
affidavit has given the details as to how the State
Government retains full . control over KBIJINL and on going
through the said affidavit we have no hesitation to cone to
the conclusion that the apprehension of the plaintiff State
is wholly nis-concei ved and devoid of any substance.

In /view of our conclusions drawn on different issues,
it is not- possible for the Court to grant the relief of
per manent - mandatory injunction, so far as construction of
the Dam at Al nmatti is concerned as well as the reliefs
sought for in paragraphs (b) to (k). But at the same tinme,
we nake it clear that there is no bar for raising the height
of the Damat Alnmatti upto 519.6 neters subject to getting
clearance from the Appropriate Authority of the Centra
Covernment and any other Statutory Authority, required under
aw. The question of raising the height upto 524.256 neters
at A matti could be appropriately gone into by a Tribunal
to be appointed by the Central CGovernnent,  on being
approached by any of the three riparian States ‘and such
Tribunal could also go into the question of apprehension of
subnmergence within the territory of the State of Maharashtra
and give its decision thereon, in the event the height of
the Dam at A nmatti is allowed to be raised upto 524.256

nmet ers. The Tribunal would also be entitled to go into the
guestion of reallocation of the water in river Krishna
basin, if new datas are produced by the States on'the basis

of inmproved met hod of gazing.

The suit is disposed of accordingly. There will be no
order as to costs.

Banerj ee, J.

| have had the privilege of going through the detail ed judgments prepared
by Brother Pattanai k concerning these two Suits (OS No. 1 and OS No. 2))
and | record my concurrence therewith. | have also the privilege of going
through the judgnent prepared by Brother Mjmudar, “in OS No. 2 concerning
certain issues and | do also record nmy concurrence therewith but | wish to
add a few pages as ny reasoning in the matters in issue by way of one
concurring judgnent of both the Suits as bel ow

The points of controversy in these two suits (OSNo. 1 and OSNo. 2/97) under
Article 131 of the Constitution between the States of Karnataka, Andhra
Pradesh and Maharashtra pertain to the use and sharing of Krishna river

wat er. Whereas Karnataka has filed Original Suit No. 1 of 1997 agai nst the
State of Andhra Pradesh as the first defendant and State of Maharashtra as
the second, the Original Suit No. 2 of 1997 has been instituted by the
State of Andhra Pradesh agai nst the States of Karnataka and Maharashtra.

Uni on of India, however has been inpleaded as a party defendant in both the
Suits.
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Bef ore, however, proceeding with the controversies as raised, be it noted
that peculiar is the distribution of water resources in the country which
cannot but be ascribed to be highly uneven as regards tine el enent. Over 80
to 90 per cent of the run off in Indian rivers occurs in four nonths of the
year and there are regions of harnful abundance and acute scarcity. The
country has to deal with several critical issues for quite sone tinme in the
matter of water resources of the country. The total water requirenent of
the country by the year 2050 would be to the tune of 973 to 1180 KnB.
Irrigation is the key area for highest water requirenment followed by
donestic use including drinking power projects and other uses. The Report
of the National Comm ssion for Integrated Water Resources Devel opment as
prepared by the Mnistry of Water Resources, Governnent of India:

(Sept ember, 1999) records:

The country’s total water requirenment in the year 2050 barely matches the
estimated utilisable water resources. It is of paranpunt inportance that we
shoul d ai mat reducing water requirement to the | ow demand scenario. Wile
there appears to be no need to take an alarm st view, three ngjor

consi derations have to be kept in the forefront while formulating an

i ntegrated water policy. First, that the bal ance between the requirenent
and availability can be struck only if utnost efficiency is introduced in
wat er use. Second, average a availability at the national |evel does not
inmply that all basins are capable of nmeeting their full requirement from
internal resources. Third, the issue of equity in the access to water,

bet ween regi ons and between sections of popul ati on assumes greater

i mportance in what 'is foreseen as a fragil e bal ance between the aggregate
avai l ability and aggregate requirenent of water.

The Report further records that though the National Water Policy of 1987
was a good first step.in the direction of evolving a national consensus but
by reason of emergence of newissues, there is existing urgent necessity to
revise the National Water Policy. Till such time that, however, this new
revised policy can be given its true form and shape and thereupon i npl ement
the sane in the actual physical ways and nmeans, though unfortunate, the
Inter-State R ver Disputes continue and the same have turned out to be nore
conmon t han uncomon; this is, however, not restrictive to this country
only but it has crossed the transnational boundaries. The observations of
the U S. Supreme Court in the case of Kansas v. Colorado 51 Law Ed. U. S
(203-206) 967 seemto be rather apposite in the present context. Brewer, J.
speaki ng for the Bench observed as bel ow.

This suit involves no question of boundary or of the limts of territoria
jurisdiction. Oher and incorporeal rights are clainmed by the respective
l[itigants. Controversies between the states are becom ng frequent, and, in
the rapidly changing conditions of |ife and business, are likely to becone
still nore so. Involving, as they do, the rights of political communities
which in many respects are sovereign and i ndependent, they present not

i nfrequently questions of far-reaching inmport and of exceeding difficulty.

The framers of the Constitution, however, being alive to the situation did
i ncorporate Article 262 providing for adjudication of disputes relating to
waters of inter-State Rivers or River Valleys. Significantly, Sub-article 2
of Article 262 by its unequivocal |anguage expressly provides for a tota
ouster of jurisdiction of courts including the Suprene Court by
Parliamentary | egislation as regards resol ution of such disputes. The
subsequent | egislation as introduced into the Statute Book, namely, the
Inter-State Water Disputes Act 1956 is such a legislation under Article 262
of the Constitution and Section 11 thereof excludes the jurisdiction of the
courts including that of the Supreme Court in respect of a water dispute.
The true effect of Section 11, however, will be dealt with shortly

herei nafter but before so doing, be it noted that whereas Article 262
pertains to ouster of jurisdiction of the Suprenme Court, Article 131
relates to conferment of jurisdiction on to the Suprene Court and it is in
this context, the effect of Article 262 will also has to be appreciated
vis-a-vis Article 131 of the Constitution.

Needl ess to record here that Indian Constitution being federal in form and
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character, there is existing division of powers between the Union and State
CGovernments with clearly defined areas of authority between the States and
the Uni on excepting, however, in certain exigencies as provided therein

The Three Lists under Seventh Schedul e anply exhibit the w sdom of our
Constitution framers in the matter of naintaining a dual polity. The

i ndependence of the judiciary is maintained so as to determ ne the issues
bet ween the Union and the States or between one State and another and it is
in this perspective, Article 131 of the Constitution provides for the
original jurisdiction to the Supreme Court of India to the exclusion of any
other court in regard to di sputes between the Union and one or nore States
or between the Union and any State or States on one side and one or nore
States on the other or between two or nore States.

Very | earned and detail ed subm ssi ons have been advanced vis-a-vis Article
262 and 131 of the Constitution, but before enbarking on to a detail ed

di scussion, it will be convenient to note the factual nmatrix of the matter
in issue.

The background/ act s:

On 10th April, 1969, the Governnent of India constituted the Krishna Water
Di spute Tribunal and referred thereto the water dispute regarding the
utilisation of the water of river Krishna, the disputants being the States
of Mysore, Madhya Pradesh, Oissa, Andhra Pradesh and Maharashtra.
Subsequently, however, Oissa and Madhya Pradesh were di scharged fromthe
records of the case and | do not think it expedient to record the detail ed
reason therefore save and except as noted herein above.

In their statenments of cases, Maharashtra, Mysore and Andhra Pradesh
asserted their claims to the utilisation of water of Krishna river for

exi sting and future projects: whereas Miharashtra clai ned 820.70 TMC for
gross utilisation, Mysore clainmed 1430.00 TMC and Andhra Pradesh cl ai nmed
1888. 10 TMC as regards their gross utilisation. Inaddition to the above,
Maharashtra clainmed 32.5 TMC for regenerated fl ows and 70-80 TMC for

i ndustrial use and donestic water supply. Andhra Pradesh also |ike
Maharashtra did claimfurther additional 120 TMC for donestic water supply
and industrial use and Mysore State demanded 1430 TMC but did not include
its needs for water for donestic and industrial use. There is no point of
di spute that the total available water in the Krishna river system cannot
match with the demands as raised or clains asserted.

Incidental, Krishna is the second |largest river inlndia. It rises in the
Mahadev range of Western ghats near Mahabal eshwar in Maharashtra and fl ows
through Mysore and Andhra Pradesh obtaining further water accurul ation
support fromvarious tributaries, rivulets and streans and finally joins
the Bay of Bengal. In the run of 186 mles w thin Maharashtra, the bed fal
is 14.06 ft. per mle, the fall up to mle 85 being steeper at the rate of
22.1 ft. per mle. In the run of 300 mles within Msore, the bed fall is
2.12 ft. per mles and in a run of 358 mles within Andhra Pradesh, the bed
fall is 3 ft. per mile. Be it noted that rivers Bhi ma-and Tungabhadra are
tributaries of Krishna but they thenselves are nmajor inter State rivers.

Traci ng back the factual backdrop, it also appears that there was, in fact,
an agreement between Madras and Mysore as regards sharing of Tungabhadra
wat er above Mallapuramonly. This agreenent of July, 1944 fixed the share
of Madras and Mysore only in the Tungabhadra water and it did not bind the
other riparian States. Wile it is true that the agreenent of July, 1944
preserved Mysore's existing utilisation it has al so established Mysore's
right to use other quantities of water. After |ndependence and
formalization of Hyderabad State’s accession to India, the Planning

Conmi ssion on 31st July, 1951 wote to the Governnents of Bombay, Madras
and Hyderabad encl osi ng copi es of summary records of discussion and

Menor andum of Agreenment and asking themto ratify the agreement. Letters of
ratification were sent by the Madras Government on 17th August, 1951, by
the Hyderabad Government on 23rd August, 1951 and the Bonbay Government on
30t h August, 1951. Mysore, however, refused to ratify the agreement as
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required. As a matter of fact, on 24th Septenber, 1951 as the records
depict, the Mysore Governnent sent a note to the Planning Conm ssion
recording therein that the draft agreenment should be nodified so as to
all ow Mysore, the right to use 143.5 T.M C. of water and the question of
ratification would be considered only after nodification to the extent

i ndi cated above. It is this factual backdrop which has pronpted the
Tribunal to answer the first issue in regard to the concl usiveness of the
Agreenent of 1951 noted above in the negative. The Tribunal cane to the
speci fic conclusion that since Mysore did not ratify the agreenment, there
is no operative and concl uded agreenment between the parties and the
ratification by other States were wholly ineffective.

The next issue raised before the Tribunal was to the effect, viz. 'what
directions, if any, should be given in the equitable apportionnent of the
beneficial use of water of Krishna river and the river valley’. On the main
i ssue as above, however, follow ng sub issues were also raised;

SUB- | SSUES

(1) On what basis should the avail abl e water be determ ned?

(2) How and on what basis shoul d the equitabl e apportionnent be nade?

(3) What projects and works in operation or under construction, if any,
shoul d be protected and/or pernmitted? If so, to what extent?

(4) Should diversion or further diversion of waters outside the Krishna

dr ai nage basin be protected and/or permitted? If so, to what extent and

wi th what safeguards? How is the drai nage basin to be defined?

(5) Should any preference or priority be given to irrigation over
producti on of power?

(6) Has any State any alternative means of satisfying its needs? If so,
with what effect?

(7) Is the legitimate interest of any State affected or likely to be
affected prejudicially by the aggregate utilisation and requirenents of any
ot her State?

(8) What machinery, if any, should be set up to nmake avail abl e and regul ate
the allocations of waters, if any, to the States concerned or otherw se to
i mpl enent the decision of the Tribunal?

Incidentally, the Krishna water disputes were investigated by the Tribuna
in ternms of an order of reference under Section 5(1) of the Inter-State
Water Dispute Acts and the Tribunal upon consideration of the matter
forwarded its unani nous report and decision under Section 5(2) of the Act
to the Governnent of India on 24th Decenber, 1973. The parties before the
Tri bunal, however, taking recourse to the provisions of Section 5(3) of the
Act of 1956 filed four separate references for clarification before the Tr
bunal , and the Tribunal subsequently upon hearing the respective
submi ssi ons on 27th May, 1976 prepared its further report incorporating
therein clarification sought for under Section 5(3) of the Act to/'the
General CGovernnment which was, however, subsequently published by the
Central Governnment in ternms of Section 6 of the Act of 1956 as the decision
of the Tribunal

It ought also to be noticed that the Tribunal in its final order fornulated
Schene A for distribution of water for each of these three States.
Significantly, however, as regards Scheme A, the Tribunal in"no uncertain
terns observed that the sane should be reviewed after a period of 25 years.
The effect of such an inclusion is to be noticed with some care; but before
doing so it would be convenient to note the basic features of the order as
passed by the Tribunal firstly in the year 1973 and finally in the year
1976. It is significant to note that the Tribunal while directing Schene
"A for distribution of Krishna river water, has al so fornul ated anot her
Schene (accepted to be as Schene 'B'), the details of which would appear
hereinafter in this judgnment. Suffice, however, it to note presently, that
the Tribunal itself thought it fit not to treat it as an inplenment able
deci si on.
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The basic features of the order as passed in 1973 are as bel ow
(a) Mass allocation of utilisable dependable flow at 75% and havi ng the
detail ed paraneters of the past years pertaining to the flow of water, the
total run of water would be 2060 TMC out of which 1693.36 TMC shoul d be
allocated to the three States for protected uses and the renai ni ng 366. 64
TMC (2060 TMC-1693.36 TMC) in the manner as bel ow
TMC 1. State of Maharashtra 125.35 2. Stale of Mysore 190.45 3. State of
Andhra Pradesh 50.84 Total 366.64
Thus, out of the dependable flow 2060 TMC, the share of each State is as
fol | ows:
TMC 1. State of Maharashtra 565.00 2. State of Mysore 695.00 3. State of
Andhra Pradesh 800.00 Total 2060.00
(b) The determ nation of the quantity of water which would be added to the
75% dependabl e fl ow of the river Krishna up to Vijayawada on account of
return flows.
(c) In order to give a conplete picture, the Tribunal considered it fit and
proper to incorporate certain provisions on the subject of apportionnment of
wat er of river Krishna between Maharashtra, Mysore and Andhra Pradesh inter
alia as under.
(a) Cause I'll of the order relates to the dependable fl ow and augmentation
in the dependable flow dueto return flows.
(b) dauses IV and V enbody the schene for apportionnment of water of the
river Krishna betweenthe three States of Maharashtra, Mysore and Andhra
Pradesh. In Clause Vit has been stated with regard to the State of
Mahar ashtra and Mysore that each of themshall not use in any water year
nore than a particular quantity of water specified therein. It is
necessarily inplied that both these States may use, in any water year
wat er of the river Krishna upto the quantities specified in that C ause
subject to the conditions and restrictions inposed by the Tribunal and
subject to the availability of water. It hasbeen clarified that water has
been al located to each of the three States enbloc and that subject to the
conditions and restrictions, each State shall have the right to nake
beneficial use of the water allocated to it in any manner it thinks proper
It was nmade clear that the water allocated to each State is for al
benefici al purposes including domestic and industrial uses and no separate
allocation is made for such uses.
(c) Cause | X places restrictions on the use of water in the Krishna basin
by the three States. Restrictions on the State of Maharashtra that it shal
not use in any water year nore than 7 TMC fromthe Chataprabha sub-basin
(K-3) as otherwise the requirenents of the State of Mysore for the projects
in that sub-basin may suffer. Restriction on the State of Andhra Pradesh
that it shall not, use nore than 6 TMC fromthe catchnent of the river
Kagna in the State of Andhra Pradesh so that waters of that river may reach
the main streamof the river Bhinma. While placing restrictions on the use
of water beyond the stated quantity by State, the Tribunal |aid down an
upper limt which is slightly above the total requirement of that State as
assessed fromthe denmands which have been either protected or which have
been held as worthy of consideration
(d) Cause Xrelates to the restrictions placed on the State of Miharashtra
on the westward diversion

(e) The provisions contained in Clauses XlI| and Xl Il are necessary as they
woul d furnish the machi nery for determ ning how nmuch water is used by each
State in each water year. They will also furnish valuable data which may be

of considerable inportance in future,
(f) Cause XIV deals with the review of the order of the Tribunal by a
conpetent authority or tribunal after the 31st May, 2000.

As noticed above the Tribunal itself has recorded that the Order ought to
be reviewed after the | apse of a reasonable period of time. The reason for
such a concl usi on, however, is plain and unambi guous and in the words of
the Tribunal, the reasons are as bel ow

After a careful consideration we are of the opinion that the order of the
Tri bunal nay be reviewed at any tinme after the 31st My, 2000. This period
i s considered reasonable by us in view of the fact that during the

i ntervening period there wi 11 be increasi ng demands for water for
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irrigation and other purposes in the Krishna basin which my have to be
examined in the light of the fresh data that may be available. It may be
nentioned that the denmands of the three States will by that tine take nuch
nore realistic shape. Further, in view of the stupendous advance in the
technology in the matter of conservation of water and its uses and al so for
ot her reasons it may becone necessary to exanm ne the subject of
apportionnent of water after the 31st May, 2000. We have, however, provided
that the authority or the tribunal which will be review ng the order of
this Tribunal shall not, as far as practicable, disturb any utilisation
that may be undertaken by any State within the limts of the allocation
made to it by the Tribunal. The Nile Conm ssion of 1925 had recomended a
simlar provision to the effect that:

The Conmi ssion foresees that it will be necessary fromtine to tinme to
revi ew the question discussed in this report. It regards it as essentia
that all established irrigation should be respected in any future revi ew of
the questi on.

If during the intervening period there is an augnentati on of the waters of
the river Krishna by the diversion of the waters of any other river, no
State shall be debarred fromclaimng before the aforesaid review ng
authority or Tribunal that it is entitled to a greater share in the waters
of the Krishna on account of such augnentation nor shall any State be
debarred from di sputing such claim

Needl ess to record that the water being a nature’ s bounty and socia

benef actor, ought to be allocated in such a way so as to have its
beneficial use by all concerned. The word 'beneficial use’ cannot but nen
and inply use of water which is conductive to the well being of the society
- it may be for irrigation: for domestic-use: for industrial purposes: for

wild life protection: for pisciculture - it is not possible to conprehend
all the factors within the anbit of the expression ’beneficial’ but in
totality of the situation, one can, | suppose, attribute a neaning to the

ef fect that beneficial use neans 'beneficial use of the society, be it in
any sphere’. Admittedly, water is scarce in this country; as such, the use
nmust al so be in accordance with strict requirement and not de hors the
same. The Tribunal took into consideration various factors in the nmatter of
al l ocation of water of the river Krishna to the three States. It is
significant to note that the river originates at Mahabal eshwar in

Mahar ashtra and passes through Karnataka and Andhra Pradesh being the | ast
ri pari an owner and then on to the sea. Any excess water, therefore, which
is not utilised by either of these three States falls on to the sea. The
Tri bunal thus considered five factors in the matter of allocation.

1. Allocating the waters of certain tributaries of the river Krishna
entirely to one State or another and dividing the remaining water on an
equi t abl e basi s.

2. Allowi ng guaranteed supply of water to a |ower State by an upper State
and pernitting the use of remaining water to the upper State with or

wi t hout any restriction.

3. Restricting diversion by an upper State to its share determ ned on an
equi tabl e basis | eaving remaining water for use to a lower State.

4. Allocating the water of the river Krishna to the three States by
percentages to be fixed by the Tribunal

5. Mass allocation of water of the river Krishna to the three States up to
a certain limt providing further that the parties are to share the water
in certain percentages to be fixed by the Tribunal in surplus as well as
deficit years.

Havi ng dealt with the issue and having provided Schene 'A" for allocation
the Tribunal itself, however, observed that "it would be better if we
devise two schenes for the division of the waters of the river Krishna
between the States of Maharashtra, Mysore and Andhra Pradesh. These schenes
will be called Schenes A and B. Scheme A will come in operation on the date
of the publication of the decision of this Tribunal in the Oficial Gazette
under Section 6 of the Inter-State Water Disputes Act, 1956. Scheme B may
be brought into operation in case the States of Miharashtra, Mysore and
Andhra Pradesh constitute an inter-State adm nistrative authority which may
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be called the Krishna Valley Authority by agreenent between themor in case
such an authority is constituted by legislation nade by Parlianent.” It is
needl ess to record that Schene 'A does not at all depend upon the
agreenment of the parties and conmes into operation by virtue of the order of
the Tribunal. It is altogether independent of Schene B. The Tribunal in its
wi sdom however, though specific that Schene B cannot come into operation
wi t hout unani nous consent and approval of the parties or by enactnent of

| egi slation by the Parlianment did, however, note in detail the nodalities
of Schenme B. It is on this score the Tribunal recorded as bel ow

Now we proceed to exami ne how the waters of the river Krishna should be

di vi ded between the parties under Schene W The essential elenment in this
schene is that the States of Mharashtra, Mysore and Andhra Pradesh share
the utilisable waters of the river Krishna in each water year in stated
proportions depending on the availability of water in that year, that is,

if there is any deficiency in that year all the states suffer and if there
is surplus all the States get the benefit, according to their shares fixed
by the Tribunal. Another inportant feature is that it provides for fuller
utilisation of the waters of the river Krishna by permtting the parties to
construct ‘additi onal storages in their territories to inpound the water
that ny be flowing in excess of the dependable flowin any water year to be
used in that: very water year or in the succeeding water years. W have
already laid stress on the point that for such a scheme to be workable, an
inter-State administrative authority, which nmay be called the Krishna
Val l ey Authority, shoul d be established by agreenent between the parties
and failing such agreenent between the parties by any | aw nade by
Parliament under Entry 56 List | of the Seventh Schedul e of the
Constitution. For the fuller utilisation of the waters of the. river
Krishna we are of the opinion that such an authority shoul d be established
to supervise and regulate, if necessary, that the water available for
utilisation in the river Krishnain each year be shared by the three
States. For reasons which we have al ready nentioned we are not setting up
such an authority under our Order. But if such an authority is set up
ei t her by agreenent between the parties or under the | aw nade by Parlianment
we consider it proper to place on record our views as to how in that case
the waters of the river Krishnha shoul d be divided between the States of
Mahar ashtra, Mysore and Andhra Pradesh. Utimately it is for the parties or
for the | aw nade by Parlianent to/draw up a final scheme and our views are
subject to nodification in both the cases.

Be it noted that the States of Mharashtra and Mysore, however, raised
objections in the matter of conferment of powers in Krishna Valley
Authority to transfer water fromthe reservoir of the | ower State for
various reasons. But the Tribunal had negatived the same with an
observation that obviously the Krishna Valley Authority (KVA) wll be
conposed of high ranki ng engi neers who are expected to use their discretion
in the mtter of transfer of water fromone State to another judiciously.
In fine, however, the Tribunal concluded by recording that so far ‘as the
Schene B is concerned the question of enforcement of such a Schene is left
with the "good sense of the parties or to the wisdomof the Parliament”.

The "good sense", however, has not dawned on to the parties as yet and
neither has the wi sdom of the Parlianent pronpted it to |legislate on the
score and as such, introduction of Schene B in the matter of resolution of
di sputes between the lower riparian State and two upper riparian States
viz-a-viz the water dispute pertaining to river Krishna according to the
Tribunal’s own view does not and cannot arise and it is because of this
conclusion of the Tribunal, | refrain nyself fromdetailing the nodalities
of Schene 'B'.

It would thus be convenient, therefore, at this stage to note the case with
whi ch the parties have cone into this Court upon invocation of Article 131
of the Constitution. But before so doing, a short but an interesting
guestion has to be considered as regards interpretation of Article 262 of
the Constitution and as raised by the | earned Solicitor General of India
whil e contending that both the suits (OGS No. 1 and OS No. 2) being barred
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under Article 262 having due regard to the | anguage used therein. For
conveni ence sake, Article 262 is set out herein bel ow

Adj udi cati on of disputes relating to waters of inter-State rivers or river
val | eys. -

(1) Parliament may by | aw provide for the adjudication of any dispute of
conplaint with respect to the use, distribution or control of the waters
of, or in, any inter-State river or river valley.

(2) Notwi thstanding anything in this Constitution, Parlianment may by |aw
provi de that neither the Supreme Court nor any other court shall exercise
jurisdiction in respect of any such dispute or conplaint as is referred to
in Clause (1).

Incidentally, whereas Article 262 pertains to |legislative enactnents

contai ning an ouster of jurisdiction of the Suprene Court: Article 131
relates to conferment of the jurisdiction of die Supreme Court in the event
of there being any di spute between two States or between one or nore States
on the one hand and anot her on the other hand or between Union of India and
other States. Let us, however, analyse the issue of ouster of jurisdiction
under Article 262 as contended by M. Salve, the |learned Solicitor Cenera
of India. The heading of Article 262 is rather significant since it reads
as "disputes relating to waters" and in the Body of the Article it is
provided that in the event of there being any dispute, the Parlianent nay
by | aw provi de for adjudication of any dispute in regard to use,

di stribution or control of the waters of, or in, any inter-State river or
river valley. Article 262 is specific as regards adjudication of disputes
pertaining to water whereas Article 131 provides for a general power and
conferment of jurisdiction of the Supreme Court in the event of there being
any di spute between two States etc. etc. There is neither any conflict
between Article 262 and Article 131 nor, thus, the fields covered therein
overl ap each other, a specific exclusion has been thought of by our
Constitution franmers and being provided for in the Constitution

The issue, however, is slightly different presently, to wit, as to whether
the present suit is barred under Article 262 read with Section 11 of the
Act of 1956. It is now settled and I' need not dilate on this score that the
Inter-State Water Disputes Act, 1956 has been enacted on the Statute Book
by the Parlianent in exercise of the powers conferred by Article 262.
Section 11 of the Act of 1956 reads as bel ow

11. The bar of jurisdiction of Suprene Court and other Courts -

Not wi t hst andi ng anyt hi ng contained in any other |[aw neither the Supreme
Court nor any other Court and shall have or exercise jurisdiction.in
respect of any water dispute which may be referred toa Tribunal under this
Act .

There is, therefore, a total ouster of jurisdictionof all Courts. 1n this
context reference may be nmade to an earlier decision of this Court reported
in (in the matter of Cauvery Water Disputes Tribunal) wherein this Court
whil e analysing Article 262 and the Water Disputes Act. 1956 stated:

An analysis of the Article shows that an excl usive power is given to the
Parliament to enact a |law providing for the adjudication of such disputes.
The di sputes or conplaints for which adjudication may be provided relate to
the "use, distribution or control" of the waters of or \in any inter-State
river or river valley. The words "use", "distribution" and "control" are of
wi de inport and nmay include regul ati on and devel opnent of the said waters.
The provisions- clearly indicate the anplitude of the scope of adjudication
i nasmuch as it would take within its sweep the determination of the extent,
and the manner, of the use of the said waters, and the power to give
directions in respect of the same. The | anguage of the Article has, further
to be distinguished fromthat of Entry 56 and Entry 17. Wereas Article
262(1) speaks of adjudication of any dispute or conplaint and that too with
respect to the use, distribution or control of the waters of or in any
inter-State river or river valley, Entry 56 speaks of regul ation and

devel opnent of inter-State rivers and river valleys. Thus the distinction
between Article 262 and Entry 56 is that whereas forner speaks of
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adj udi cation of disputes with respect to use, distribution or control of
the waters of any inter-State rivers or river valley, Entry 56 speaks of
regul ati on and devel opnent of inter-State rivers and river valleys . Entry
17 |likew se speaks of water, that is to say, water supplies, irrigation and
canal s, drai nage and enbanknments, water storage and water power subject to
the provisions of Entry 56. It does not speak either of adjudication of

di sputes or of an inter-State river as a whole as indeed it cannot, for a
State can only deal with water within its territory. It is necessary to
bear in mnd these distinctions between Article 262, Entry 56 and Entry 17
as the argunments and counter-argunents on the validity of the O dinance
have a bearing on them W have al ready pointed out another imnportant
aspect of Article 262, viz., Cause (2) of the Article provides that
notwi t hst andi ng any ot her provision in the Constitution, Parliament nmay by
| aw excl ude the jurisdiction of any Court including the Suprenme Court in
respect of any dispute or conplaint for the adjudication "of which the
provision is nade in such law.. W have al so noted that Section 11 of the
Inter-State Water Disputes Act makes such a provision. The said Act, as its
preanbl e shows, i's anAct to provide for the "adjudication of disputes
relating to waters of inter-State rivers and river valleys". Cause (c) of
Section 2 of the Act defines "disputes" as foll ows:

2. In this Act, unless the context 15 otherw se requires,-

(a)....

(b)....

(c) "water dispute" neans any dispute or difference between two or nore
State Governnents with respect to

(i) the use, distribution or control of the waters of, or in, any inter-
State river or river valley;

(ii) the interpretation of the terms of any agreenment relating to the use,
di stribution or control of such waters or the inplenentation of such
agreenent; or

(iii) the levy of any water rate in contravention of the prohibition
contained in Section 7".

Section 3 of the Act states that if it appears to the governnment of any
State that the water dispute with the Governnent of another State of the
nature stated therein, has arisen or is likely to arise, the State
Covernment may request the Central Governnent to refer the water dispute to
a Tribunal for adjudication. Section 4 of the Act provides for the
Constitution of a Tribunal when a request is received for referring the

di spute to a Tribunal and the Central CGovernment is of the opinion that the
wat er di spute cannot be settled by negotiations. Section 5 of the Act
requires the Tribunal to investigate the matter referred to it and forward
to the Central Governnent the report of its findings and its decision. The
Central Governnent has then to publish the decision under Section 6 of the
Act which decision is final and binding on the parties to the dispute and
has to be given effect to by them These dom nant provisions, anong others,
of the Act clearly show that apart fromits title, the Act is nmade by the
Parliament pursuant to the provisions of Article 262 of the Constitution
specifically for the adjudication of the disputes between the riparian
States with regard to the use, distribution or control of the waters of the
inter-State Rivers or river valleys. The Act is not relatable to Entry 56
and, therefore, does not cover either the field occupied by Entry 56 or by
Entry 17. Since the subject of adjudication of the said disputes is taken
care of specifically and exclusively by Article 262, by necessary

i mplication the subject stands excluded fromthe field covered by Entries
56 and 17. It is not, therefore, pernissible either for the Parlianent
under entry 56 or for a State |legislature under Entry 17 to enact a

| egi sl ation providing for adjudication of the said disputes or in any
manner affecting or interfering with the adjudication or adjudicatory
process or the nmachinery for adjudication established by | aw under Article
262. This is apart fromthe fact that the State | egislature would even

ot herwi se be inconpetent to provide for adjudication or to affect in am
manner the adjudicatory process or the adjudication nade in respect of the
inter-State river waters beyond its territory or with regard to disputes
between itself and another State relating to the use, distribution or
control of such waters. Any such act on its part will be extra-territoria
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in nature and, therefore, beyond its conpetence.

Let us, therefore, analyse the prayers in the plaint of OS. No. 1 and 2 in
order to deal with the question of bar of jurisdiction as raised by M.
Salve Prayers in OS No. 1 of 1997 (State of Karnataka v. State of Andhra
Pradesh and Ors.) are set out herein below and they read:

(a) decree and declare that the surplus water in the river Krishna i.e. in
excess of 2060 TMC at 75% dependability, nust be shared in accordance with
the determination and directions of the Tribunal, contained in its Report
(1973) and further Report (1976).

(b) decree and declare that the Defendant No. 1 State of Andhra Pradesh is
not entitled to insist on its right to use the surplus water i.e. in excess
of 2060 TMC at 75% dependability, so long as Schenme B framed by the
Tribunal is not duly and fully inplenented by the State.

(c) Defendant No. 3 be directed by a permanent order and injunction

i ncl udi ng mandat ory, decree, order and injunction, to notify Scheme B
framed by the Tribunal and nmade provision for establishment of a Krishna
Val | ey Authority and for inplementation of the directions of the Tribuna

in the Report (1973) and Further Report (1976), as contenpl ated under
Section 6A of the Inter State Water Disputes Act, 1956.

(d) For a permanent order and injunction restraining the Defendant No. 1
fromcontinuing to execute the follow ng projects vis., Telugu Ganga,
Sirisailam R ght Bank Canal, Srisailam Left Bank Canal, Bheema Lift
Irrigation and Pulichintala Projects till the Scheme B framed by the
Tribunal is duly and effectively put into operation and inpl enented.

(e) Pending the hearing and final disposal of the suit, the Defendant No. 3
be restrained fromclearing any new projects -of the State of Andhra Pradesh
not envi saged in Schenme A.

(f) Pending the hearing and final disposal of the suit, the Defendant State
of Andhra Pradesh be restrained by order andinjunction of this Hon'ble
Court, fromusing any portion-of surplus waters-in excess of 2060 TMC for
allowing any of the followi ng projects viz., Telugu Ganga, Srisailam Ri ght
Bank Canal, Srisailam Left Bank Canal, Bheerma Lift Irrigation and
Pulichintala Projects until inplenmentation of Scheme B framed by the

Tri bunal

(g) For such other reliefs as the nature of case requires.

The present suit (O S. No. 1 of 1997) is thus a suit for a declaration that
the surplus water in the river in excess of 2060 T.MC. at 75%
dependability must be shared in accordance with the deternination and

decl aration of the Tribunal. The second prayer is-also pertaining to a
declaration that the State of Andhra Pradesh is not entitled to insist on
its right to use surplus water. The main prayer in suit No, 1, however, is
the prayer for a mandatory injunction to notify Scheme B franmed by the
Tribunal and to rmake provision for establishment of a Krishna Valley

Aut hority as contenpl ated under Section 6A of the Water Dispute Act of
1956. The three prayers above, however, unm stakably depict that the
plaintiff State of Karnataka has noved this Court for vindication of a
right in accordance with the direction of the Tribunal as contained in the
reports of 1973 and 1976. It does not pertain to any water dispute as such
neither it can be clainmed to be so having regard to the avernents in the
plaint. M. Salve, however, appearing for the Union of India and initiating
the prelimnary issue as regards the non-nmaintainability under Article 262
contended that Section 2(c) of the Act of 1956 is of w dest possible
anplitude by reason of the definition of the words 'water dispute . 'Water
di spute’ have been defined under Section 2(c) of the Act of 1956 as bel ow
2. a&b....

(c) "water dispute" neans any dispute or difference between two or nore
State Governnents with respect to (i) the use, distribution or control of
the waters of, or in any inter-State river or river valley; or (ii) the
interpretation of the terms of any Agreenent relating to the use,

di stribution or control of such waters or the inplenentation of such
Agreenent; or (iii) the levy of any water-rate in contravention of the
prohi bition contained in Section 7.
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The di spute pertaining to water in order to be subject, however, to Section
11 must relate to use, distribution and control by reason of the definition
Section itself, since the sane has specifically used the expression use,

di stribution and control of waters in any river.’ In the event, it does not
cone within the anbit of the expression use, distribution or control,
Section 11 which bars the jurisdiction of all Courts in respect of any

wat er di spute which is otherwise to be referred to the Tribunal woul d not
have any manner of application. The test of naintainability of a | ega
action initiated by a State in a Court would thus be whether the issues

rai sed therein are capable of being referred to a Tribunal for

adj udi cation. In the factual matrix of the matter under consideration,
guestion of adjudication of any water dispute within the nmeaning of Section
2(c) would not arise. The suit pertains to inplenmentation, but does not
require any further adjudication of water rights between the States.

Ref erence to two decisions of this Court [N P. Ponnuswam v. Returning

O ficer, Namakkal Constituency and Os. 1952 SCR 218 and Mohi nder Singh
GIl and Anr. v. The Chief Election Conm ssioner, New Delhi and Ors., in
the contextual facts may not have nuch rel evance; as such, we need not
detai n oursel ves in"dealing with the same. The plenary power of Article
329(b) which is a blanket ban on litigative challenge to electoral steps
taken by the Election Conmission for carrying forward the process of
election to its culmnation in the fornmal declaration of the results rests
on to principles as nore detailed in Mhinder Singh GIIl’'s case. But, as
not ed above, the contextual facts do not warrant any detail ed di scussion
and hence | refrain fromdoing so in regard thereto. Suffice it to note
that whereas the adjudication of water dispute is wholly barred by reason
of this power as contained in Section 11 of the 1956 Act read with Article
262 but by reason of 'the factual aspect of the matter and by reason of the
prayer for inplenentation of the award rather than adjudication, the

m schief of the bar of the Section 11 will not have any application

what soever. In that viewof the nmatter the prelimnary issue as raised by
M. Salve that the provision for exclusion is operational in the facts of
the circunstances of the matter under consideration cannot be acceded to.
The suit, therefore, is otherw se naintainable.

As regards the second suit being O.S. No. 2 of 1997 (State of Andhra
Pradesh v. State of Karnataka and Ors.) and a perusal of the prayers
therein indicate that suit is for a declaration in‘regard to utilisation of
the quantity of the water as permitted by the decisions of Krishna Water

Di spute Tribunal. And for the same reasons also the prelimnary issue as
raised by M. Salve vis-a-vis the second suit being OS. No. 2 of 1997 al so
fails.

Turning attention on to the nerits of the matter in the issue, be it
noticed that at the instance of the parties, there are altogether 34 issues
raised in the two subs apart fromthe prelimnary issue of non-

mai ntai nability of suits under Article 262 read with Section 11. W
appreciate the nost |earned instructive and |ucid subm ssions that have
been nade for a nunber of days on behalf of the parties. But in nmy viewthe
area of dispute is rather linmted and scope restrictive and as such 1 need
not set out all the issues raised in the suits above rioted. Though, of
course, if | may note that the submi ssions nade on behalf of the parties

appeari ng before us have been nost illumnating and instructive, to assess,
however, the crux of the matter being one of the basic elements of the
judicial approach and it is in this context, | do feel it expedient to

record that in OS. No. 1 of 1997, the only question which needs an answer
is as to whether Schene 'B' as suggested by the Krishna Water Disputes

Tri bunal be termed to be a decision within the nmeaning of Section 6 of the
Act of 1956.

As regards the second suit where the State of Andhra Pradesh initiated the
action in Court being OS. No. 2 of 1997 the height of the damat Anmity is
the focal point for consideration and it is on this score this Court has
been pl eased to have Issue No. 9(a) and (b) for adjudication which reads as
bel ow.
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9. (a) Wiether the construction of the Almattidamwi th a FRL of 524. 256
neter together with all other projects executed, in progress and
contenpl ated by Karnataka would enable it to utilise nore water then

al l ocated by the Tribunal ?

(b) Whet her Karnataka could be permitted to proceed with construction of
such a dam wi thout the consent of other riparian State, and w thout the
approval of the Central Governnent?

Needl ess to record here that the | earned subm ssions center around these
two issues in whole of the two suits being OS. No. 1 and OS. No. 2 and
whi ch have in fact occupied nore than 25 hearings before this Bench

141. 1t woul d, however, be convenient at this juncture to note that the

i ssue pertaining to Scheme B - whether a decision or not, is the nost

rel evant and the all inmportant issue. But before dealing with the sanme on
the factual aspects, a hurried reference to the exact neaning of the word
"decision’ as used in the Act of 1956 ought to be made. In comon English
acceptation the word "decision" means and inplies settlenment: conclusion:
formal judgnent: resolved (the Concise Oxford Dictionary, New Seventh
Edition). The situation we have, however, is slightly easier in the sense
that the language of the Statute (Act of 1956) is rather sinple and
categorical. Section 5(2) of the Act specifically provides that when a
Tri bunal has been constituted-in terns of Section 4, the Tribunal shal
investigate the matters referred to it and forward to the Centra
Covernment a report setting out the facts as found by it and giving the
decision of the matters referred to it and Section 5(3) provides that if
upon consi deration of the decision of the Tribunal, the Central Governnent
or any State CGovernnent is of opinionthat anything therein contained
requi res expl anation or the guidance i's needed, the Central Governnent or
the State Governnent with in three nmonths fromthe date of the decision
again refer the matter to the Tribunal for consideration and the decision
of the Tribunal shall stand nodified accordingly.

Incidentally, in the contextual facts the decision of the Tribunal was
pronounced in 1973 but by reason of applications in terns of Section 5(3)
of the Act of 1956, the Tribunal, published a further report in the year
1976. Be it noted that the decisionin ternms of Section 5 is required to be
publ i shed by the Central Governnent and on such publication in the Oficial
Gazette in terms of Section 6 of the Act of 195 6, 'the decision of the

Tri bunal shall stand as final and binding on the parties to the dispute and
shal | be given effect to by them The decision of the Tribunal, thus
assunes a very significant role in the matter of adjudication of water

di spute by the Tribunal. Conceptually -an ideal situation: Constitution
Framers in their great thoughtful ness and by reason of divergence of

| anguage and custom provided that all Inter-State Water Dispute shall have
to be resolved by a decision of the Tribunal set up there for. Inthe

i nstant case there was in fact such a Tribunal which did go into the issue
of allocation of water of river Krishna between the three States as noted
above. The decision of the Tribunal has to be inplenented and this is a
Statutory requirenent, therefore, and resultantly the decision will assune
its conclusiveness and its binding nature i mediately after publication of
the same in the Oficial Gazette

It is rather significant to note that the Issue No. 2 as raised before the
Tri bunal and noticed herei nbef ore has been answered by the Tribunal in the
final order itself by way of Schene A the detailed Schene as suggested by
the Tribunal. Schene B however, does not find place in the final order
Admittedly, the Tribunal delved into the issue as an alternative scheme for
resolution of disputes by establishnent of Krishna Valley Authority and it
is this Scheme - it is this second Schene which M. Nariman. Sr. Advocate
appearing for the Plaintiff State of Karnataka contended that the Schene
itself ought to be treated as a part of the final order and decision of the
Tri bunal and as such ought to be inmpl enented.

It is to be noted, however, that the authority spoken of (Krishna Valley
Authority) in terms of the order of the Tribunal itself has to be
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establ i shed either by agreenent between the parties or by any | aw nmade by
the Parlianment under Entry 56 of List | of the Second Schedule td the
Constitution. The Tribunal in no uncertain terns stated that propriety
woul d not authorise the Constitution of such an authority. If | may state
with all deference to the Tribunal that there is no question of any
propriety involved in the matter in issue at all since the Tribunal being a
creature of the statute hadn’'t had any authority or jurisdiction to
constitute any Board or Authority - it has to act within the paranmeters as
[ ai d down under the statute and not de hors the same and in the absence of
such an authority, question of any propriety does not and cannot arise. The
deci sion of the Tribunal, the statute provides, shall have a binding force
on the parties to the water dispute, upon publication of such a decision

At best, observations pertaining to Scheme B and the proposal for
establ i shnent of Krishna Valley Authority can be only recommendatory in
nature since Scheme B does not admittedly formpart of the decision of the
Tri bunal which has since been published by the Central Governnent in terns
of the provisions of the statute.

It is by reason of the aforesaid | am however, rather surprised that the
Tri bunal '‘has taken upon itself to frame an alternative schene when
admttedly it had no power, authority or jurisdiction whatsoever to
constitute Krishna Valley Authority which is ascribed to be the "heart of
Scheme B". The Tribunal has had to rely upon either the good consci ence of
the parties or the l'egislative will of the legislature to have a

| egislation in that regard

Wth due deference to the Tribunal again | say that | have not been able to
appreci ate the need of propoundi ng a 2nd Schenme as Scheme "B when the
Tribunal itself stated:

. "Wien directing the transfer of water, the Krishna Valley Authority may
gi ve appropriate directions regardi ng the manner in which the water so
transferred shall be used by the State, receiving the water."

1. "If it is found on final accounting at the end of the water year that
the water used in the water year by any State is in excess or less than its
share under paragraph 2, the said Authority may, subject to the provisions
of paragraph 3, take such steps as it deens necessary to adjust the water
accounts of the parties by regulating the extent of 'the use of water to be
nade by each State in succeedi ng years,"

[11. "The Krishna Valley Authority shall tentatively determ ne the shares
of all the States."

I'V. "The Krishna Valley Authority will be in a position to give directions
to the parties to adjust their utilisations in such a way that the use nade
by each State at the end of a water year is as far as practicable...

V. "The Krishna Valley Authority is to ensure that the parties get waters
in proportion to their share. For this purpose it can take any step which
it deenms proper at any tinme."

VI. "The Krishna Valley Authority may even direct transfer of water from
the project to upper State to the project of the lower State fromtine to
time."

VII. "We take it that the Krishna Valley Authority will be conposed of high
ranki ng engi neers who are expected to use their discretion in the matter of
transfer of water fromone State to another judiciously."

VIIl. "A highly conpetent body such as the Krishna Valley Authority which
will not only consist of the representatives of the States but also of the
Government of India will take due care while directing the transfer of
water fromone State to another. As a further safeguard, it may be provided
that the direction of transfer of water fromone State to another shall be
by a resolution passed in a neeting in which all the avail abl e menbers

nom nated by the CGovernnent of India are present.

The extract fromthe report of the Tribunal as above, would lead to an

unm st akabl e concl usion that the Tribunal wanted to provide certain
guidelines to the Krishna Valley Authority as and when it is so constituted
and significantly, the Tribunal itself has left it to the good sense and
better appreciation of the parties or the legislative intent for the
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formati on of such an authority - this is where |I respectfully join issue:
even conceptually till date the authority is not born and thus not even in
enbryoni c st age.

It is on this factual backdrop that both M. Parasaran, Sr. Advocate
appearing for the State of Andhra Pradesh and M. Salve, Solicitor Genera
appearing for the Union of India and M. Andhyarujina, Sr. Advocate
appearing for the State of Maharashtra contended in a simlar tone that the
prayers in the Suit (O S.No. 1 of 1997) being an amal gam of two schenes,
qguestion of grant of any relief would not arise. As a natter of fact, the

| earned Solicitor General for the Union of India, drewthe attention of the
Bench to the follow ng statenents of the Tribunal in its order:

After deeply pondering over the natter we have cone to the concl usion that
it would be better if we devise two schenes for the division of the waters
of the river Krishna between the States of Mharashtra, Mysore and Andhra
Pradesh. These schenmes will be called Scheme A and B. Scheme A will conme in
operation on the date of the publication of the decision of this Tribuna

in the Oficial Gazette under Section 6 of the Inter-State Water Di sputes
Act, 1956. Scherme B may be brought into operation in case the States of
Mahar asht'ra, Mysore and Andhra Pradesh constitute an inter-State

admi ni strative authority which may be called the Krishna Valley Authority
by agreenent between them or in case such an authority is constituted by

| egi sl ati on made by Parlianent. Schene A does not at all depend upon the
agreement of the parties-and cones into operation by virtue, of the order
of the Tribunal. It is altogether independent of Schene B...

...In the end so far ;as the Schene B is concerned, we |eave the question of
the enforcenent of such a schenme to the goods sense of the parties or to
the wi sdom of Parlianment.

On the wake of the statenents as recorded by the Tribunal as above, | do
not see any reason to ascribe Scheme B as the decision of the Tribuna
requiring publication or notification by the Central Government in terns of
the provisions of the Act of 1956.

Section 6 of the Act of 1956 provides for publication of the decision of
the Tribunal and is rather specificin its |language and on an anal ysis of
the sane it appears that there is/existing a statutory and nmandatory
requirenment, to publish, in the event, a decision i's conmunicated to the
Central CGovernnment by the Tribunal pertaining toa water dispute within the
meani ng of the Act of 1956. As noticed above, the Tribunal itself recorded
in no uncertain terms that in so far as Schene B is concerned, question of
enforcenent there of would be dependant upon the good sense of the parties
or to the wisdomof the Parlianent This is thus not a decision in terms of
Section 6 of the Act of 1956 so as to create an obligation for its
publication so far as the Central Governnent is concerned. The Tribuna
itself has treated it differently and in no uncertain terns recorded that
wher eas Scheme A shoul d be enforced inmedi ately, enforcement of Schene B
shal |l be effected on the happening of either of the two contingencies as
not ed herei nbef ore.

One redeenming feature | wi sh to enphasise, well it<is true, that in spite
of Article 262 and in spite of the factumof the present Suit (O S. No. 1
and 2 of 1997) not being hit by Article 262 but that does not, however,
clothe the Court to pronounce on an issue which the Tribunal itself thought
it fit to |l eave open. The exercise of jurisdiction on the part of the
Tribunal to deal with the issue of Schene B in the order is totally outside
the purview of the authorisation and as such the observations cannot but be
ascribed to be wholly without jurisdiction. As noted above, the heart and
soul of Schenme B admittedly has not cone up as yet either at the instance
of the parties or at the legislative intervention. As such, question of
notifying Schene B by the Central Governnent and an order of this Court on
that count does not and cannot arise. The obligation to notify or publish
arises only in the event of conpliance of statutory requirenent or there
being a final decision of the Tribunal and in the contextual facts as noted
above, there is no inplenment able Schene B by any stretch neither can the
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sane be terned to be a decision of the Tribunal pertaining to Krishna
Val | ey water dispute between the three States of Miharashtra, Karnataka and
Andhra Pradesh. In short, there nust be an inplenent able decision and when
the Tribunal itself recorded its non-inplenentability, issuance of an order
of Mandamus on to the Central Governnent by this Court in exercise of its
power under Article 131 does not and cannot arise.

Significantly, there has been a further criticismin regard to the prayer
for notification of Schene B by the learned Solicitor General. According to
him the decision of the Tribunal was pronounced in the year 1973 and the
further report after Section 5(3) proceeding cane in the year 1976 and the
Schene B at best being a recommendati on cannot, however, be ascribed to be
a decision in the year 1997 and | do find nyself in agreement with M.
Solicitor that a Tribunal cannot exhypothesia pronounce a decisi on which
requires for its inplenentation, a law to be enacted by Parlianent or by
consent of the parties, nore so by reason of the fact that the Union
CGovernment is not a party to the di spute and the Tribunal woul d not

ot herwi se have the jurisdiction to issue any directive and conversely, the
Uni on Government will not have any obligation either to agree to carry out
any directive.

Schene B has been expressly recomended subject to alternative
contingencies - (lI) an agreenent between the parties or, (lIl) a legislation
by Parliament and it is by reason of the factumof non-fulfilnment of either
of the two happeni ngs even during this interregnum question of Schenme B as
bei ng capabl e of being notified as a decision does not arise. Schene B in
short, would not constitute a decision. The Krishna Valley Authority spoken
of earlier and being the 'heart of the Schene” shall have to be created by
the Central CGovernnment and having due regard to the factumthat Centra
Covernment has not created any such authority as yet, question of

i mpl enentati on of Schene B, as a decision of the Tribunal does not and
cannot arise. Needless to record, that there cannot possibly be any binding
direction either and, in fact, there has been none in the matter of
Constitution of an Authority such as Krishna Valley Authority - it has been
left solely to the concurrence of the parties and the legislative intent of
the | egislature.

Let us, however, at this stage, shortly record as to how the parties have
dealt with the report of the Tribunal vis-a-vis Scheme B and Constitution
of Krishna Valley Authority. The docunentary evi dence as placed before this
Court, however, negates even the desire of the plaintiff (State of

Karnat aka) to inplement Schene B or for formation of Krishna Valley

Aut hority.

As early as in 1989, Secretary to the Governnent of India, Mnistry of
Wat er Resources by a letter dated May 2, 1989, addressed to the Chief
Secretary, Governnment of Karnataka, informed the latter inter alia the
fol | ow ng:

It nmay be recalled that in respect of Krishna basin the concept of
a Krishna River Authority has already been'descri bed by the Krishna
Water Disputes Tribunal in the context of Scheme "B" providing for
fuller utilisation of Krishna waters.

It is, therefore, requested that the issue of establishnment of Krishna
Val l ey Authority may kindly be considered in the light of the devel opnents
guot ed above and the views of the Government of Karnataka communi cated
early so that appropriate further steps can be taken

By reason of the factum of there being no response fromthe Karnataka
State, further letters were witten and eventually on 17th August, 1992,
the Secretary to the Governnent of Karnataka, Ilrrigation Departnent
addressed a letter to the Secretary to Government of India, Mnistry of
Wat er Resources (Ex. P.K. 93) with the follow ng observations:

| wite to invite reference to the letter cited above and to informyou as
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foll ows: -

(a) the State of Karnataka is exanmining, in depth, the subject of
establishment of an authority to be called as Krishna Valley Authority for
i mpl enenting the Schene "B" of allocation as formul ated by the Krishna

Wat er Di sputes Tribunal

(b) The views of Karnataka on this subject will be comunicated as soon as
a final decision is taken in the matter.

| amfurther directed to request you not to take any decision in the
matter, wthout hearing the views of Karnataka, as this issue will have far
reaching inplications on the interests of the States in the Krishna Basin

Subsequently, as regards the establishnent of Krishna Valley Authority,
Under Secretary to the Governnent of Karnataka, Irrigation Departnent
addressed a letter dated 30.8.93 to the Secretary to the Governnent of
India, Mnistry of Water Resources to the follow ng effect:

| amdirected to refer to the Government letter dated 17.8.92 under
reference and to communicate the follow ng comrents of Karnataka on the
est abl i shnment of Krishna Vall ey-

(a) The Krishna Water Dispute Tribunal has considered in its final order
only schene " A" for inplenentation i.e. allocation of 75% dependabl e fl ows
only. The order of the Tribunal comes up for reviewin 2000 A D. the tine
upto 2000 A.D. is required by the State for the inplementation of projects
as per Schene "A" of allocations ordered by the Tribunal. The Tribunal, in
its final order has not contenpl ated any machinery to be set up for the
Schenme "A " of allocation and hence there is no necessity for the setting
up of the sane.

(b) The Constitution of machinery was only contenplated for schene "B"
where surplus flows also had to be allocated. But Schenme "B" did not form
part of the final order of the Tribunal nor have the parties agreed so far
for Scheme "B"'. The machi nery can conme only when parties opt for Schene
"B".

(c) However, even without reference to Schene "B", the surplus water can be
shared by the parties by mutual agreenent. The basin States are considering
this at present.

(d) I'n view of the above, Karnataka Government is of the firm opinion that
establi shment of Krishna Valley Authority is not called for at present.

The further docunentary evidence as |ate as even 19th Septenber, 1995 woul d
be of sone assistance in the matter, the same being a'letter fromthe
Secretary to the CGovernnent of Karnataka, Irrigation Departnent to the

Chi ef Engi neer (PAO), Central Water Conmission, the letterinter alia
recorded the foll ow ng:

Further at Page -3, Para-1 of the proceedings, it is nentioned that
CGovernment of Karnataka may be agreeable to the proposal of Constitution of
Inter-State Krishna-valley authority. In this connection, |, would like to
point out that | had not stated about agreeing to the proposal ‘of setting
up of Krishna Valley authority but the proposal nmade was that Central Water
Conmi ssion or any such authority can nonitor regulations fromA natti dam
under UKP with the proposal of keeping FFL of Almatti Damat 521 M and the
utilisation under UKP being limted to 177 tnt as per the planni ng made by
the Karnataka State based on the award of the Krishna Water Disputes

Tri bunal

Shortly thereafter, by a letter dated 20th Novenber, 1995, Shri P.V.
Rangayya Nai du, M nister of State of Water Resources, Governnent of India
addressed a letter to Shri H D. Deve Gowda, Chief Mnister of Karnataka
recording inter alia the follow ng:

The Tribunal had considered a Scherme B which envisaged utilisation of
average flow in Krishna River. For inplenentation of this Scheme it was
envi saged to set up a Krishna Valley Authority. It would have ensured
fuller utilisation of water of R ver Krishna. However, the Tribunal did not
i nclude Scheme 'B in its final order. National Water Policy adopted by the
Nati onal Water Resources Council in Septenber, 1987 |aid down that the
river basin should be taken as a unit for planning and devel opnent of water
resources. Wth a view to operational zing major conmponents of the Policy,
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a sub-Committee of the Consultative Conmmittee of the Mnistry of Water
Resources was formul ated. This Committee al so reconmended that for all the
nmajor inter-state rivers, river basin organisations should be established
by enacting suitable Iegislation

If it is agreeable to you, | shall convene a neeting of the Irrigation

M ni sters of Krishna Basin States for working out the Constitution and
functions and the nodalities for setting up of Krishna Valley Authority.

The reply to the said letter, P.K -97, by letter dated 3.2.96 (P.K. 98) is
al so of sonme inportance and the sanme is set out here in bel ow

Pl ease refer your DO letter cited above wherein a proposal has been nmade to
convene a neeting of Irrigation Mnisters of Krishna Basin States for
wor ki ng out the Constitution and functions and the nodalities for setting
up of Krishna Valley Authority.

In this connection, | would like to draw your attention to the Schenme B as
envi saged by the Krishna Water Disputes Tribunal which provides for a
fuller and better utilisation of the waters of the river Krishna. Only on
the com ng into operation of this scheme, Krishna Valley Authority has to
be establi'shed. So far, three Inter-State neetings at the | evel of Chief

M ni sters _have been held, the first one on 21.4.1990 at Tirupathi, the
Second Meeting on 22.8.1990 at Mysore and the third nmeeting on 22.5.1993 at
Mahabal eswara, to resolve theissue of sharing the surplus waters of the
Kri shna basin. The fourth neeting is proposed to be held at Srisail am
after exchange of data as decided in the 3rd neeting which has not taken

pl ea so far.

| feel that the Constitution of KrishnaValley Authority can follow, when
once a consensus on Scheme B energes.

The docunentary evidence therefore, are galore to unm stakably depict the
intention of the State of Karnataka up to the year 1996 as to the

i mpl enent ati on of Schenme B or the establishment of Krishna Valley
Authority. As a matter of fact, there appears to be sone justification in
the contention of M. Parasaran that upon acceptance of the report of the
Tribunal in its entirety, question-of inplenentation of Scheme B woul d not
arise. Schene B would only cone into effect as contended on the happening
of two contingencies as noted above nore fully and since none of the
contingenci es had taken place, question of inplenentation of Scheme B woul d
not arise and it is on this score that M. Parasaran | ed very strong
enphasi s on the correspondence disclosed in the matter whereupon it is

evi dent that Karnataka never wanted toinplenment Scheme B neither the
establishment of Krishna Valley Authority. Even the precautionary advice of
the Central Water Commission to the riparian owners didnot yield any
result and the state of the facts were such that an om ssion even, in the
m nutes was seriously pointed out so that no contra expressi on of opinion
woul d find place on record and the matter was proceeded with that tenor and
vigour for all these years. In the year 1997, however, the State of

Kar nat aka thought it prudent to institute the suit for inplenentation of
Schene B. | do not find it to be very wong when both M. Parasaran and M.
Andhaj una appearing for the State of Andhra Pradesh and Maharashtra
respectively contended that the whole ganut of reasoning for this sudden
change needs to be gone in detail and the matters undoubtedly needs a
further | ook. Both the | earned Senior Advocates have pressed into service
the report of the Tribunal as regards the review of the whole situation in
May, 2000 in so far as Scheme "A is concerned as otherw se there would be
undue sufferance of the people of the riparian States. The docunentary

evi dence noticed above | end credence to the subnission of the State of
Andhra Pradesh and Maharashtra.

The revi ew aspect of the matter, in this context, ought also to be noticed
nanely the review of the distribution of water after 25 years as contai ned
in the report of the Tribunal and which has since been published by the
Central CGovernnment in terns of its obligation under Section 6 of the Act of
1956. The Tribunal itself felt that while Schene B may be ot herw se
beneficial but Scheme B cannot be termed to be a part of the final order or
the decision of the Tribunal warranting inplenentation by the Centra
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Gover nment .

The third aspect of the matter is in regard to the concept of equities
Undoubt edl y, sone projects have been constructed both by Maharashtra and by
Andhra Pradesh and in the event of there being some change of situation

the national exchequer would very severely hit since the project cost are
ot herwi se phenonenal. Not only there would be a drainage of nationa

econony but correspondingly, the sane will have its due effect on the
entire super structure of the country. In any event, the Schenme A itself is
due for reviewin the nonth of May, 2000 and obviously the review shal

have to be by a Tribunal and it would be open for the Tribunal to have a
fresh ook into the matter. Incidentally, the Governnent of India at one
poi nt of time thought of inplenmentation of Schene B and all its efforts on
this score however have been rendered nugatory by the State of Karnataka as
noti ced herei nbefore by way of reproduction of documentary evidence.

In any event, the claimof Karnataka in a suit for inplementation of Schene
"B should not be pressed to a logical extent without regard to there
relative suffering and the tinme during which the State of Karnataka have

| et the State of Andhra Pradesh and State of Maharashtra to go on with
Schene ' A" without any conpl ai nt- whatsoever. Equity in any event woul d not
permt enforcement of Schene B in the contextual facts. Oobservations of
the US Suprene Court in State of Wsconsin v. State of Illinois (74 L. ed
799) |l end support to the above.

Undoubt edl y, by reason of the long |apse of tine the whole i ssue needs are
| ook and | am sure one of the riparian State would adopt the necessary
steps in regard to Constitution of such a Tribunal in due fulfillment of

wi shes and desires of ‘the earlier Tribunal which it self has recorded a re-
| ook of the whole Schenme in the nmonth of My, 2000.

As regards the issue pertaining to the grant of Mandanus agai nst the
Central Government to frame a Scheme under Section 6A of the Act and as
submitted by M. Nariman, be it noted that the Act of 1956 is a conpete
code in itself and does not create any agency for executing the decision of
the Tribunal. The Act is specific enough to provide that the decision of
the Tribunal can be enforced by the State by reason of the same being of

bi nding nature as far as the States are concerned and as dealt with nore
fully hereinbefore the Union Governnment is not bound i'n any way.

Apropos the issue, however, M. Salve's stress was on four counts:on the
first count M. Solicitor Ceneral contended that "the decision of the
Tribunal, as already stated, does not bind the Central Governnent. If
Section 6A is construed as a power coupled with a duty, it nust necessarily
foll ow that upon its pronouncement the decision of the Tribunal binds the
Union (which is not even a party to such decision) to the extent that it
conpels the union to do all that is necessary to inplenent such decision
Conversely, the inplenmentation may itself involve obligations upon the

uni on whi ch cannot be inposed upon it by a Tribunal whose jurisdiction is
confined to the parties to the water dispute: On the second count he
contended that Section 6 and Section 6A operate in-different fields -
Section 6A conditionally enmpowers the union to take step which it my

consi der appropriate to inplenment the decision of a tribunal. This power of
the union is not conditional upon any di sobedience by the States, nor it it
confined to situations where the Tribunal directs the Constitution of an
authority: On the third count he contended that the principle of "power
coupled with a duty" is therefore inapplicable on account of the fact that
the decision of the Tribunal is not made bindi ng upon the uni on under
Section 6 of the Act. It also cannot be invoked since the nature of the
power conferred under Section 6A is clearly legislative in character, which
is discernible inter alia from

the nature of the power conferred.

The power to frame regul ati ons, which woul d have overriding effect.

The nature of Parliamentary control

The overriding power conferred in Section 6A(6).

O0wm>
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On the fourth count M. Solicitor General contended that the provision
expressly provides that Parlianent may decide that no schenme is necessary
in the circumstances. This clearly indicates that in the first instance,
its delegate -the central governnent - would have to decide whether a
schene is necessary. It would be utterly inconsistent with the schene of
the statute to suggest that the central government is under a duty to frane
a scherme, but in exercise of Parlianmentary control, the necessity of the
schene is expressly referred to as one of the factors which may be
consi der ed.

The subm ssi ons have been made out on a total perspective of the situation
and without dilating any further | record my concurrence therewith. The | aw
as regards is issuance of '‘a mandatory order or wit depends upon the
authority exercising the power as well as the nature of the function and
obligations arising there from It is settled |aw that such a direction
cannot possibly be granted so as to conpel an authority to exercise a power
whi ch has a substantial el enment-of discretion. In any event the mandamus to
exerci se a power which is legislative in character cannot be issued and
amin full agreenent with the subm ssion of M. Solicitor General on this
score as well. At best it was only be an issue of good governance but that
by itsel f-would not nean and inply that the Union Governnment has executive
power even to force a settlenent upon the State.

In that view of the matter the Suit being O S. No. 1 of 1997 though

ot herwi se mai ntai nabl e 'but is devoid of any nerit and the reliefs prayed
for are wholly unwarranted in the contextual facts and as such di snm ssed
wi t hout however any order as to costs.

As noticed above the principal point of controversy in OS. No. 2 of 1997
pertains to the height of Almatti Dam M esteened Brother Pattanaik, in
the main judgnent has dealt with the issue in great |ength and so has

Brot her Maj mudar, in his concurrent judgnent. Wile recording ny
concurrence with the conclusion reached, | wuld like to record ny own
reasoni ngs there for though, however, restricted to very specific issues as
not ed herei nabove since | adopt the same reasonings as recorded in the
above noted two judgnents as regards the other areas of controversies.

Bef ore, however, proceeding with the matter, a significant devel opnent
during the course of trial of this suit ought to be noticed, since the
parties herein have addressed this Court at length on the sane. The record
of the proceedi ngs dated 30th Septenber, 1997 records a concession on the
part of Shri F.S. Nariman, Senior Advocate appearing for the State of

Kar nat aka being the Defendant No. 1 (O S. No. 2) and Shri T.R Andharjuna,
fornmer Solicitor General of India, appearing for the State of Maharashtra
being the Defendant No. 3 (O S. No. 2) in the matter of acceptance of the
prayer in the plaint in OS. No. 2 of 1997 filed by the State of Andhra
Pradesh wherein the Plaintiff State of Andhra Pradesh prayed for a

decl aration that the report/decision dated 24.12. 1973 and further
report/decision dated 27th May, 1976 of the Krishna Water Disputes Tribuna
intheir entirety are binding upon the three riparian States of

Mahar ashtra, Karnataka and Andhra Pradesh as al so the Union of India. The
order of this Court of 30th Septenber, 199 7 as noted above recorded that
by reason of such a concession, question of there being any controversy as
regards the binding nature of the decision of the Tribunal dated 24th
Decenber, 1973 and as nodified by further report and decision dated 27th
May, 1976 between the three riparian States would not arise. The order
however, records that the | earned Attorney Ceneral appearing for Union of

I ndi a was ot herwi se unable to nmake any statenent by reason of |ack of
instructions in the matter but this Court was pleased to record that a
partial decree to this extent on the basis of the concession or adm ssion
of the Defendant Nos. 1 and 3 (Karnataka and Maharashtra respectively) can
be passed and as such no further issue need be framed to cover this prayer
in the plaint.

It is this order which has been taken recourse to by M. Nariman in support
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of his contention that by reason of unequivocal acceptance of the prayer in
the plaint, resistance on the part of Andhra Pradesh for declaration for

i mpl enentati on of Schenme B is not only unwarranted but unjustified. M.

Nari man contended that the concession of the two upper riparian States has
made the task of this Court easier by reason of the factum of acceptance of
the case of the Plaintiff (State of Andhra Pradesh) as regards the

i npl enentation of the decision of the Tribunal in its entirety, nore so by
reason of the fact that the order of the Tribunal itself contain the second
Scheme in the formof Schene B. Quite some time has been spent on this
issue and at the first blush the sane al so seenmed to be rather attractive,
but on a closer scrutiny of the submi ssion of the parties and nore so that
of M. Ganguly apropos the witten statenent filed by the State of

Kar nat aka recording its understanding of the case as nade out by the
Plaintiff the State of Andhra Pradesh, the point as raised can not be
sustained at all. For convenience sake, the relevant extracts of the
under st andi ng of the State of Karnataka as regards the averments in the
Plaint filed by the State of Andhra Pradesh, are set out herei nabove.

3. MAI N CONTENTI-ONS OF THE STATE OF ANDHRA PRADESH

3.1 State of Andhra Pradesh contends that the entire report and Further
Report of the Tribunal shoul d and ought to have been gazetted and if
gazetted, it would disclose that Karnataka was restricted to utilise for
irrigation 155 TMC in Upper Krishna Project and for that purpose the height
of the Dam could not be nore than 519.6 m (Note: It is not disputed by
Andhra Pradesh that ‘the present stage of construction of the Almatti Damis
up to only 509.9 m).

3.2 that if the Report and Further Report are taken into account, it wll
be clear that the area to be irrigated under the Upper Krishna Project
woul d be of the order of 14.2 Lakh Acres - and Karnataka has unilaterally
pl anned to increase, the area tobeirrigated to 23.77 | akh acres which is
contrary to the Decision of the Tribunal

3.3 that if Karnataka is pernmitted to go ahead with raising of Almatti dam
beyond RL 519.60 m it enables storage of nore than 200.00 TMC. and
utilisation of about 400 TMC. Therefore, according to Andhra Pradesh the
downstream fl ow woul d be gravely affected and consequently the power and
irrigation needs would suffer.

On the wake of the aforesai d understanding as recorded in the witten
statement, M. Ganguly the | earned Senior Counsel for the State of Andhra
Pradesh being the Plaintiff in O S No. 2 of 1997 contended that the prayer
made in the Plaint ought to be appreciated in the context of the avernents
made in the Plaint itself and the appreciation thereof by the Defendant and
not the hors the sanme. Perusal of the statenent as above woul d unm st akably
depict the specific understanding of the State of Karnataka as regards the
avernents in the Plaint and that by itself negates the submi ssion of M.
Nari man. Having cone to the conclusion as above, | need not dilate much on
the other part of the subm ssion of M. Ganguly nore so by reason of the
fact that the sane has been dealt with by Brother Pattanaik, with very
great lucidity.

One of the principal contentions of M. Ganguly as regards the issue of
hei ght of Almatti Damis the factum of acceptance of Scheme A, as the

deci sion of the Krishna Water Dispute Tribunal. M. Ganguly contended that
the deci si on having been published in terms of statutory requirenent has a
bi nding effect. M. Ganguly contended that out of total available water of
2060 TMC for distribution between the party States on agreed 75%
dependability, the Tribunal allocated 1693.36 TMC to the three riparian
States as protected utilisation and the bal ance quantity of 366.64 TMC be
di vi ded between three States as bel ow

| State of Maharashtra 122.35 TMC Il State of Mysore 190.45 TMC II|l State
of Andhra Pradesh 50.84 TMC

The Tribunal in Carification No. XXI as appears from Exhibit P.K |
recorded the foll ow ng:

In MR Note No. 30, My Note No. 17 and AP Note No. 14, the States of
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Mahar ashtra, Karnataka and Andhra Pradesh set forth their revised clains
for allocation of water out of the water left after providing for all the
protected utilisations. W assessed the needs on the three States after
considering their revised demands. W have all owed the dermands for Gudaval e
l[ift Scheme and Koyna-Krishna Lift Irrigation Scheme of Mharashtra and
also for lift irrigation under Mal aprabha Project for the reasons given at
pages 638-643, 674-675 and 731 -733 of Volune Il of the Report. The reasons
for not allowing the demand for Bhima Lift Irrigation Project are given at
pages 737-738 of Vol. Il of the Report. W have considered the Upper
Krishna Project at pates 714-719 of Vol. 11 of the Report. The parties
agreed to protect the utilisation of 103 T_MC. for the Project. W allowed
the additional demand for this Project to the extent nentioned in the
Report after taking into account the avail able water supply and the needs
of the other States. Subject to our observations nmade el sewhere in this
Report, regarding the Upper Krishna Project, we see no ground for any
further clarification

However, we may add that this Project is to be executed by stages and if it
is found in future that nmore water is available for distribution between
the three States, the claimof Karnataka for allocating nore water for this
Proj ect may receive favourable consideration at the hands of the Tribuna

or authority reviewing the matter. Almatti Damis under construction and
My serve as carry-over reservoir

It thus appears that the claimof Karnataka for allocating nore water for
Upper Krishna Project has been expressly negated and Al matti Dam has been
taken to serve only as a carry-over reservoir obviously for irrigation
purposes and it is on this score that M. Ganguly contended that the three
ri parian States being bound by the mandate of the Tribunal as contained in
its decision as notified in terns of Section 6 of the Act of 1956 cannot
possi bly act contra the decisionof the Tribunal. Admttedly, the height of
Almatti was at FRL 509. Under the final award or the decision of the
Tribunal, the total utilisation pernitted under all the three conponents of
Upper Krishna Project i.e. Hi ppargi, A nmatti and Narayanpur was 155+5 = 160
TMC and no irrigation was permtted under Almatti Canal since the Tribuna
expressly observed in Exhibit P.K 1l in answer to a clarification fromthe
State of Maharashtra: "W may al so point out that we did not allow any
demand for water in respect of Almatti Canal." The further demand of the
State of Karnataka for the Upper Krishna Project has al so been negated by
the Tribunal upon recording that in the event of future availability of
water for distribution between the three States, the claimof the 5

Kar nat aka ought to be considered while reviewi ng the matter as noticed
herei nbefore in this judgment. M. Ganguly s stress has been that the
factumof Almatti Dam being a carryover reservoir does not thus require any
further increase in height and thus seens to have sone substance having
regard to available water. Incidentally, be.it noted here that this Court
at an early stage of proceeding did direct nmaintenance of status quo as
regards the height of Almatti Dam though, however, permtted construction
of the side poles but w thout placenent of any gate so as not to obstruct
the flow of water. Facts disclose that the side pol es have al ready been
erected and what is required is to place the gate which can be effected
adm ttedly without much | oss of tine.

It is on this perspective that M. Ganguly contended that the rights of the
parti es being adjudi cated by the Tribunal having due authorisation of |aw
cannot be interfered with, against the interests of another riparian State
and in the event of there being an attenpt to do so, this Court in exercise
of its jurisdiction under Article 131 of the Constitution ought to grant a
mandatory injunction restraining the State of Karnataka fromraising the
hei ght of Almatti Damto FRL 524 nt. as against the existing FRL 509 nt.
VWile it is true that the rights of the parties have been adjudicated by
the properly constituted statutory Tribunal and the decision of the
Tribunal has a binding effect in terns of Section 6 of the Act of 1956 but
the issue arises as to whether there exist any right as such, so far as the
Plaintiff is concerned in the matter of obtaining an order of injunction -
what is the infraction of its right (State of Andhra Pradesh). Admittedly,
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Schenme A requires a reviewin terns of the order of he Tribunal by My,
2000 and this requirenent if read with the decision as above in O S. (1)

of 1997, the rights of the riparian owers, can not but be said to be stil
in the stage of fluidity rather than settled and confirnmed and grant of an
order of injunction at this stage would neither be fair our reasonable in
the contextual facts - though however the subm ssions of M. Ganguly does
not seemto be illogical, but having regard to the present contextua
situation, | amunable to agree with the submissions in favour of the grant
of injunction-the situation is not conclusive for the grant, neither the
grant is warranted at this juncture. CGenerally speaking however, be it
noted that the issue of grant of injunction is to be | ooked fromthe point
of view as to whether on refusal of the injunction, the Plaintiff would
suffer irreparable |oss of injury keeping in view the strength of the
parties’ case. Bal ance of conveni ence or inconvenience is al so another

requi rement but no fixed rules or notions ought to be laid in the matter of
grant of injunction and the relief being always flexible depending upon the
facts and circunstances of each case. The justice of the situation ought to
be the guiding factor (vide the decision of this Court in Colgate Pal nolive
(I'ndia) Ltd. v. H ndustan Lever Ltd. : nyself being a party to the
judgrment). I'n the contextual facts, therefore, question of grant of any
order of injunction in my view would not arise.

As noticed above the height of Almatti Damis the principal issue in OS
No. 2 of 1997: the question therefore arises as to whether non-acceptance
of the case of the/Plaintiff would mean and inply acceptance of the prayer
of the Defendant No. 1 to erect Almatti Damat an height of FRL 524 nt -
the answer however, cannot but be in the negative; nore so by reason of the
surroundi ng circunstances. The contentions of the two riparian owners and
the specific | anguage of Article 131 of the Constitution and having regard
to the assertion of the State of Karnataka of its.right to control its
supply of water in the manner as it deens fit, interference with the
proposal shall have to be had to sub-serve the ends of justice. But before
proceeding further in this matter, it would be useful to refer to one of
the decisions of this Court in the case of State of Karnataka v. Union of
India wherein Bhagwati, J. observed:

We cannot construe Article 131 as confined to cases where the dispute
relates to the existence or extent of the legal right of the plaintiff, for
to do so, would be to read words in the article which are not there. It
seens that because the node of proceeding provided in'Part H' of the
Supreme Court Rules for bringing a dispute before the Suprene Court under
Article 131 is a suit, that we are unconsciously influenced to inport the
noti on of ’cause of action’, which is germane in a suit, in the
interpretation of Article 131 and to read this article as limted only to
cases where sone legal right of the plaintiff is infringed and
consequently, it has a 'cause of action’ against the defendant. But it nust
be remenbered that there is no reference to a suit or ’'cause of action’ in
Article 131 and that article confers jurisdictionon the Supreme Court with
reference to the character of the dispute which may be brought before it
for adjudication. The requirenent of cause of action’, which is so
necessary in a suit, cannot, therefore, be inported while construing the
scope and ambit of Article 131. It is no doubt true-that the judgnent
delivered by me in the State of Rajasthan v. Union of |India proceeds on the
assunption that a suit under Article 131 can be instituted only if sone
right of the plaintiff is infringed, but there was no proper-di scussion of
this question in the course of the argunents in that case and on fuller
consideration, | think that no such restriction can be inported in the
construction of Article 131 so as to narrow down the anbit and coverage of
that article. The only requirenment necessary for attracting the
applicability of Article 131 is that the di spute nust be one invol ving any
guestion "on which the existence or extent of a legal right" depends,
irrespective whether the legal right is clained by one party or the other
and it is not necessary that sonme | egal right of the plaintiff should be

i nfringed before a suit can be brought under that article. The plaintiff
nmust of course be a party to the dispute and obviously it cannot be a party
to the dispute unless it is affected by it.
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Chandrachud, J. also in the sane judgnent and in the sanme vein observed:

| consider that the Constitution has purposefully conferred on this Court a
jurisdiction which is untrammel ed by consi derations which fetter the
jurisdiction of a court of first instance, which entertains and tries suits
of a civil nature. The very nature of the disputes arising under Article
131 is different, both in formand substance, fromthe nature of clains

whi ch require adjudication in ordinary suits.

In ny opinion, the view expressed above anply represents the true neaning
and purport of Article 131 of the Constitution. It is’ a constitutiona
conferment of jurisdiction in regard to certain specified matters which is
required to be decided by the Apex Court by reason of the nature of the

di fferences and di sputes. This confernment of jurisdiction is under specia
circunst ances and for special reasons having the concept of justice being
the predom nant factor behind the inclusion of such an Article in the
Constitution. Ordinary rules or-procedure cannot be made applicable in such
speci al circunmstances.” On the wake of the above and by reason of the
decision of this Court to do conplete justice between the parties, nore so
havi ng regard to the powers conferred on to this Court Article 142 of the
Constitution, this Court in nmy view has the power, authority and
jurisdiction to pass any order or issue any direction as may be found
necessary for the ends of justice and | need not dilate on the sane since
the lawis well settled on that score. It will however be useful to note
down certain factual events in this perspective and at this juncture.

At the instance of the Prime Mnister of India, four Chief Mnisters were
requested to intervene and consi der the proposal of the State of Karnataka
to have the Almatti Damup to the height of FRL 524 nt. The four Chief

M nisters in their turn, however, appoi nted by consent of each other, an
expert Commttee which has observed that question of the height being
raised to FRL 524 nt. at this stage would notarise and as a matter of fact
Dam hei ght up to FRL 519 m. woul d otherw se be conduci ve wi t hout offending
any of the realities of the situation. Admttedly, Almatti is for storage
pur poses and since as per the existing arrangenent, allocations are limted
and restricted, question of further storage would not arise. This aspect of
the matter has been highlighted by Brother Pattanaik, as al so by Brother

Maj mudar, in his concurrent judgnment as as such | need not dilate excepting
recordi ng that the apprehensi on expressed by Shri~ Adhaj una as regards the
flooding of the area in the event of the height of the Almatti Damis

rai sed or increased require serious consideration of the matter by the
experts. The apprehension of M. Ganguly appearing in support of the
Plaintiff State of Andhra Pradesh also very strenuously contended that in
the event of an increase in dam height, no water would be available for the
Kharif Crop to be raised, is also of sone substance by reason of 40 the
express stand of the State of Karnataka that the deficiency of 'water supply
in the nonth of August, Septenber and Cctober can-be met imredi ately
thereafter. It is this admtted case that the Kharif crop would be a tota
wash out in the event no water is available in July, August and Septenber:
Storage facility at Nagarjuna Sagar and Sri Sail em would not really
alleviate the situation. Earlier in this judgnment | -have stated that
peculiarities are the characters of the rivers in this country - whereas
one is in spate causing a trenmendous anpunt of flood danage, the other is
totally dry causing an equal amount of dry fam ne season and on the wake of
the aforesaid, the apprehensi ons expressed by both the States of

Mahar ashtra and Andhra Pradesh do not seemto be basel ess and as such the
same needs serious consideration by the concerned Authority or Authorities
at the tinme of re-consideration of Schenme "A in ternms of our judgnent in
O S. No. 1 of 1997.

In that view of the matter | record nmy concurrence with the findings of
Brot her Pattanai k, that by reason of the report of the experts, the Almatti
Dam and its upper limt can be placed at FRL 519 subject however, to

cl earances from appropriate authority or authorities as required under the
law. | amalso in concurrence with Brother Pattanaik, that question of
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raising the ultimate height at Almatti could be gone into by the Tribuna
upon assessnment of the situation as placed by the riparian States and upon
assessment of the apprehensi on of subnergence and the apprehensi on of |oss
of Kharif crop as well. The Tribunal is directed to | ook into the matter if
and when occasion arises as regards the allocation of water in River
Krishna Basin totally uninfluenced by the observati ons made by the earlier
Tribunal’ s view by reason of long |apse of tinme and the availability of
nodern technol ogy. The suit (O S. 2 of 1997) stands di sposed of
accordingly. No order as to costs.

SETHI, J.

VWil e agreeing with the main judgnments of brother Pattanaik.J. in
Oiginal Suits Nos. 1 and 2 of 1997 and suppl enentary concurring
judgnent of brother Mjnudar,J. in Oiginal Suit No. 2 of 1997, | am
persuaded to place on record sone of nmy observations in addition, which
have been necessitated on account of the unreasonable, unrealistic,

noti vated and contradictory attitudes adopted and changed fromtine to
time by the riparian States of Krishna river basin, obviously under

| ocal pressures and political compulsions. It is hoped and expected
fromresponsi bl e representative governments of the States concerned
that they would give due weight to the trenendous work done by the

Kri shna Water Disputes Tribunal and realise their constitutiona
obligations to the nation, being inmportant and m ghty Constituents of
the Federation, the Union of India, keeping in view our observations in
the judgnent.

Water is a unique gift of nature which has made the pl anet

earth habitable. Life can not be sustained w thout water. In the
Nati onal Water Policy issued by the Governnent of lndia in 1987, it
was declared that water is a prine natural resource, a basic

human need and a precious national asset. Witer, like air, is the
essence for human survival. The history of water availability and
its user is tied up with the history of biologically evolutionin al
civilizations. It will not be wong to say that not only the life
started in water but rather water is life itself. /It is essential for
manki nd, animals, environnment, flora and fauna. There is no denial of

the fact that in the ancient tines water played an inportant  role in
the origin, developnent and growh of civilization all over the gl obe.
Water is an inportant factor in the econom ¢ devel opment of the
countries which ultinately affects the social and hunman relations

bet ween the habitants. Pl anned devel opnent and proper utilization
of water resources can serve both as a cause as well as an effect off
the prosperity of a nation. Water on earth is available in the form of
frozen snow, rivers |akes, springs, water ways, water falls and
aqueducts, etc.

In this galaxy and the environnment surrounding the earth, \its
hydr osphere segnent nostly consists of water in the shape of oceans.
Qut of the total available water on earth 97.3% water is such which can
not be utilised for the benefit of the humanity. Only 2.07 %
water is available for consunption and mankind’ s utilization. Qut of
this consumabl e water 30%is used for irrigation , 7% for donestic and
12% for industrial purposes. Rest of the water goes waste on-account
of mi smanagenent and the lack of facilities of better utilisation
Whereas water is scarce and limted, its users are nunerous and ever
increasing. Wth the developnent in the living standards of the people,
the consunmption of the water is increasing everyday w thout there being
any corresponding increase in its total availability. According to an
estimate in Wrld Book Encycl opaedi a, on an average a person needs
about 60,600 Itrs. of water during his life tine and in industria
countries like U S. A each person presently is usi ng about 260 litrs.
of water every day. The consunption in our country is however much
| ess. On account of the advancement in the technology and of
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civilization, water needs are increasing. In their quest to have
confortable life, people want nore and nore water. Facilities like
ACs., garbage disposals, automatic washers and nodern bat hr oons,

earlier considered as luxury are now deermed as necessities of life of
a | arge human popul ati on.

India is one of the nost fortunate countries endowed wth

envi able wealth of water resources. The average annua
precipitation in this country is higher than that of any other
continent in the world with the exception of South America. However,
on account of meagre resources and | ack of devel opnental facilities,

I ndi a uses only 1/10th of the precipitation which it receives
annually with the result that the rest of water goes waste into the
sea. The sources of water in this country are either the frozen snow
which nelts in summer or accunul ated water in dans during nonsoon
seasons which is utilised off that season. |n the absence of proper
wat er source nanagenent, great population of the people suffer every
year on account of either the floods or droughts. Geogr aphi cal l y,

I ndia has nmore than 20 major river basins. Some of those, such as

I ndus, ' Chenab, Ganga, Brahanputra  and Teestha, though originating
fromand flowing in India are yet in effect and essence, internationa
rivers as they pass through the territories of other sovereign states.
Despite i ndependence for nore-than half a century, the country

has not been in a position to construct nore than 3000 | arge and smal
dans with the result that nmost of the water otherw se available in the
country remains unutilised. Almost in all countries of the world,
efforts are being made to regul ate the user of water resources
alongwith the user of the | and resources. Water nanagenent is required
to be viewed in the light of the | and managerment. The law relating to
wat er rights has undergone a sea change all over the world.
International and inter-State di sputes regarding the user of water are
sought to be settled by recourse to the process of law in place of
the old doctrine or settlenent "by war or diplonmacy". Water under al
preval ent systens of |aw has been declared to be the property of the
public and dedicated to their use, subject to appropriation and
l[imtations as may be prescribed either under |law or by settlenment or
by adj udi cati on. The disputes relating to water managenent, its

devel opnent and its distribution are to be considered not fromrigid
technical or legal angle but fromthe pre-em nently inportant

humani tari an point of view as water wealth admttedly forms a foca
poi nt and basis for the biological essence and assistance of ‘socio
economn ¢ progress and well being of human folk of all the countries.
In resolution of the disputes relating to developnent, nanagement and
distribution of the water reliance has to be placed upon the |ong
usage, customs, prevalent practices, rules, regulation Acts and

judicial decisions. There is no dispute that under the
constitutional scheme in our country right to water is a right to life
and thus a fundamental right. 1In India the inportance of water is
recogni sed under the constitution as is evident fromArticle 262, 7th
Schedul e List Il Entry 17, List |, Entry 56, and Statutes |ike

Inter-State Water Disputes Act, 1956 and Rivers Boards Act, 1956.

The controversy, in the present proceedi ngs, anongst the States

of Maharashtra, Karnataka and Andhra Pradesh is with respect to the
utilisation of the water of Krishna River which is the second | argest
river in the Penninsular India. The river has a total Iength of 870
mles originating from Wstern Ghats near Mahabal eshwar and fl ows
through parts of the aforesaid three States. The Krishna River Basin
has an area of about one lakh sq.mles which directly affects about 39
mllion inhabitants of the three States. The water of this river has
been the bone of contention between the riparian States for over a
peri od of one and a half century. It was only in 1855 when the Krishna
Delta Canal System was commenced to properly regul ate the user of water
of this river. After re-organisation of the States in Novenber, 1956,
the Central Water and Power Conmi ssion drew up schene for re-allocation
of Krishna Waters which was not accepted by the concerned States with
the result that an Inter-State Conference was held in Septenber, 1960
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but as no settlement could be arrived at, the matter was ultinmately
referred to the Tribunal for adjudication which submitted its reports
Exhi bits PKL and PK2 whi ch have been el aborately dealt with in the main
j udgrent .
From April, 1969, alongwith the undefined huge water, nationa
assets being the public noney has flown through the river into the Bay
of Bengal on account of pending litigation. Despite huge expenditure
i ncurred and nonenteous job perforned by the Tribunal, the nost
acceptabl e solution regarding distribution of water was not accepted by
the concerned States on pretexts and under the wangl es of
technicalities. Even the States initially accepting the reports of the
Tri bunal have been changing their stands which resulted in keeping the
matter alive, notw thstandi ng the consequential |osses but obviously
for the concerned States’ convenience primarily actuated by politica
consi derati ons and changes but apparently for proclainmed interests of
their inhabitants.

The di sm ssal and disposal of the suits filed by the States of
Kar nat aka and Andhra Pradesh and rejection of the plea raised by
Maharashtra in its additional witten statenent would not settle the
di spute or solve the probl embut unfortunately will becone the basis of
new litigation between the States which is surely likely to adversely
affect their inhabitants resulti
ng in the wastage of the waters of Krishna which otherw se has been
found in abundance. ~ It i's hoped that as and when action is initiated
upon our judgnent, 'the Tribunal or the authority appointed in
consequence thereof, for the purposes shall expedite the matter and
ensure that the nost precious gift of nature - water and the public
noney i s not wasted in uncalled for, avoidable  and imagi nary

l[itigation. 1t is not disputed that in the absence of the Reservoir
System under Schenme B.as formulated by the Tribunal, a |ot of water of
Krishna is wasted and pernmitted to subnerge in the Bay of Bengal. Let

better sense prevail upon all concerned to ensure the safety of the
river and proper utilisation of its water for the benefit of
i nhabitants of the Krishna R ver Basin.




