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Appel lant is a resident of village Wadi gadri. The deceased
Vi shwanat h was al so resident of the said village. The deceased like the
appel l ant was a driver by occupation. Ei ght to ten days prior to the date of
i nci dence, an altercation took place between them The appellant allegedly
inflicted injuries/on himwith a knife. However, the matter did not proceed
any further. On 24.11.1991, the deceased Vishwanath net the appellant who
was then driving a vehicle. A quarrel took place between themin regard to
demand of some ampbunt. Wen Vi shwanath was conming to his house, the
appel l ant followed him He was carrying with him kerosene in a contai ner
He poured kerosene on himand lit a match stick resulting in sufferance of
burn injuries by the deceased. Modther of the deceased Kesarbai (PW8) was
sitting in front of the house. She heard his shouts. She also identified the
voi ce of the appellant. She rushed towards her house; found Vishwanath in
flanes and the appellant running away fromthe pl ace.

| medi ately, thereafter two brothers of the appellant, viz., Baburao
and Rama on hearing the shouts cane to the place of ‘occurrence,
extinguished the fire and took the deceased to a Primary Health Centre,
Pachod. Vishwanath was found to have suffered 98% burn injuries.

The Medical Oficer of Pachod inforned the police station. Dhanaji
Mahadu Neel (PW20) recorded the statenments of Vishwanath (Ex. 19). on
24.11.1991. Vishwanath thereafter was referred to Ghate Hospital for
further treatnent on 25.11.1991. H s statenent was again recorded on
26.11.1991 (Ex. 25) by the Head Constabl e Sahebrao More attached to City
Chowk Police Station, Aurangabad. Yet again a statenent (Ex. 32) was
recorded by Sarveshwar Deshnukh Head Constabl e of Police Station
Gondhi on 27.11.1991 as allegedly the incident had taken place within the
jurisdiction of the said Police Station. The services of an executive
nagi strate were requi sitioned for recording his statenment and one
Shashi kant, an Executive Magistrate yet again recorded the dying
declaration (Ex. 34) on 27.11.1999 of the deceased. 'The deceased, thus,
made four dying declarations in all

The prosecution in support of its case exam ned ten wi tnesses.

PW\ 026 1 Baburao Narwade was a seizure witness. He proved seizure
of a can containing kerosene and match stick. PW2 is Dhanaji Mahadu
Neel Head Constable who recorded dyi ng declaration of Vishwanath when
he was admitted at Primary Health Centre, Pachod. PWS8, as noticed
herei nbefore, is mother of the deceased. She deposed that Vishwanath had
categorically told her imediately after the occurrence that it was the
appel | ant who had poured kerosene on himand lit the fire.

Prosecution has al so brought on record the evidences of doctors
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bef ore whom dyi ng decl arati ons were recorded and who had certified that
the deceased was in a fit state of health at the rel evant tine.

PW5 Jalinder was said to be an eye-witness. He, however, did not
support the prosecution case wholly. He was declared hostile. The |earned
Sessi ons Judge, while discarded the dying declarations as contained in
Exhibits 19, 25 and 32 in arriving at a conclusion that the appellant was
guilty of conm ssion of nurder of said Vishwanath, relied upon the dying
decl aration dated 27.11.1991 (Ex. 34). The reasons assigned for discarding
the said dying declarations were:

(1) The sane were not in the question and answer form

(ii) No medi cal opinion had been recorded in regard to the fact that he
was in a fit condition to make the statenent.

(iii) No endorsenent had been nade by the doctor in regard thereto on
the dyi ng decl arati ons.

The Hi gh Court, however, held the said dying declarations to be
reliable. 1t upheld the judgnent of the learned Trial Judge holding the
appel | ant'. to be guilty under Section 302 of the Indian Penal Code and
sentenci ng himto undergo rigorous inprisonnent for life.

M. S.V. Deshpande, | earned counsel appearing on behalf of the
appel l ant woul d in support of this appeal submt:

(i) The enm ty between conpl ai nant and the deceased being adnitted,
the chance of his being falsely inplicated cannot be rul ed out.
(ii) PW 8 being an interested witness, the learned Sessions Judge as

al so the Hi gh Court should not have placed reliance on her

deposi tion.

(iii) The courts below failed to take into consideration the plea taken by
the appellant in his exam nation under Section 313 of the Code of
Crim nal Procedure which reads as under:

"Why the Prosecution wtnesses are deposing

agai nst you?

Ans: Deceased Vi shwanath was unenpl oyed. He

was having habit of liquor. H s nother has

partitioned the agricultural |and to her sons,

excluding him On that count Vishwanath was

havi ng dispute with her nother. Due to that

Vi shwanat h i ol ated hinmsel f. But to avoid from

the prosecution all the w tnesses are deposing

fal sely agai nst ne."

(iv) The brothers of the deceased, viz. Baburao and Rana havi ng been
naned in the dying declarations and their statenments havi ng been
recorded by the Investigating Officer, there was no reason as to

why the prosecution did not exam ne them

Dyi ng decl arati ons which were four in nunber were nmade before
different authorities including a magi strate. The Executive Mgistrate
Shashi kant was exami ned as PW6. The |earned Trial Judge was not correct
in discarding the said dying declarations. It is nowwell-settled that a dying
declaration if found to be acceptable, the same need not be described to be in
guestion and answer form

In Laxman v. State of Maharashtra [(2002) 6 SCC 710], the | aw has
been laid down in the follow ng terns:

"\ 005Normal Iy, therefore, the court in order to
sati sfy whether the deceased was in a fit nenta
condition to nmake the dying declaration | ooks up
to the nmedical opinion. But where the eyew tnesses
state that the deceased was in a fit and conscious
state to nake the declaration, the nedical opinion
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will not prevail, nor can it be said that since there
is no certification of the doctor as to the fitness of
the mind of the declarant, the dying declaration is
not acceptable. A dying declaration can be oral or
in witing and any adequate met hod of

conmuni cati on whet her by words or by signs or
otherwise will suffice provided the indication is
positive and definite. In nost cases, however, such
statenents are nmade orally before death ensues and
is reduced to witing by someone |like a Magistrate
or a doctor or a police officer. Wen it is recorded,
no oath is necessary nor is the presence of a

Magi strate absol utely necessary, although to assure
authenticity it is usual to call a Magistrate, if
avai |l abl e for recording the statenent of a nan

about to die. There is no requirenent of law that a
dyi ng decl aration must necessarily be nade to a

Magi strate and when such statenment is recorded by

a Magistrate there i's no specified statutory form
for such recordi ng. Consequently, what evidentia

val ue or weight has to be attached to such

statenment necessarily depends on the facts and

ci rcunmst ances of each particular case. Wat is
essentially required is that the person who records
a dying declaration nust be satisfied that the
deceased was in a fit state of mnd. Were it is
proved by the testinony of the Magistrate that the
declarant was fit to nmake the statenent even

wi t hout exami nation by the doctor the declaration
can be acted upon provided the court ultimately

hol ds the same to be voluntary and truthful. A
certification by the doctor is essentially a rule of
caution and therefore the voluntary and truthfu
nature of the declaration can be established

ot herw se. ™"

It was further held:

"\005It is indeed a hypertechnical viewthat the
certification of the doctor was to the effect that the
patient is conscious and there was no certification
that the patient was in a fit state of mind especially
when the Magistrate categorically stated in his

evi dence indicating the questions he had put to the
patient and fromthe answers elicited was satisfied
that the patient was in a fit state of m nd
whereafter he recorded the dying decl aration\ 005"

In Balbir Singh & Anr. v. State of Punjab [2006 (9) SCALE 537], /it
st at ed:

"The | aw does not provide that a dying declaration
shoul d be made in any prescribed manner or in
the formof questions and answers. Only because a
dyi ng decl arati on was not recorded by a

Magi strate, the sane by itself, in our view, may
not be a ground to disbelieve the entire
prosecution case. Wen a statenent of an injured

is recorded, in the event of her death, the samne
may al so be treated to be a First Information
Report."

In all the dying declarations the appellant had been named. There
does not exist any inconsistency therein. Dying declarations although are

is
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nore than one, but being not contradictory to and i nconsistent with each
other, there is no reason as to why reliance should not be placed thereupon
It may be true that the court while considering the credibility of such dying
decl arati ons nmay seek corroboration. PWS8 in her evidence categorically
stated that the deceased had stated that it was the appellant who had poured
kerosene. The deceased was seen in flanes by her. Accused was seen

running away fromthis place.

Brothers of the deceased who cane i Mmediately after the occurrence
were not witnesses to the occurrence. Their non-exami nation did not
prejudi ce the appellant as they neither saw the incident nor saw hi m running
away fromthe scene of occurrence. They nerely extinguished the fire and
took the deceased to the hospital. Non-exam nation of these two wi tnesses
m ght have assuned inportance if the prosecuti on case was ot herw se
doubt f ul .

Dying declarations were found to be reliable both by the |learned Tria
Judge as also the High Court. W also see no reason to differ with the
opi nion of the courts bel ow.

Subm ssion of M. Deshpande that the appellant was inimcally
di sposed of toward the deceased is not a nmatter which by itself would lead to
a conclusion that the prosecution case should not be believed. He had a
notive to commt the offence. He had caused injuries to the deceased ten
days prior to the incident. He picked up quarrel with himeven on the date
on whi ch offence took place. The offence took place near the house of the
deceased. He in his dying declarations not only naned the appellant but al so
given other details which were vital in nature.. PW8 nay be the nother of
t he deceased but only because she is an interested w tness, the same would
not mean that her testinony shoul'd be discarded on that ground.

Submi ssion of M. Deshpande that the appellant in his exani nation
under Section 313 of the Code of Crimnal Procedure, had made out a case
of self-immlation by the deceased and that that he fal sely had been
i mplicated, cannot be given any credence as no such case was made out.
Even to PW8, no such suggestion had been given.

M. Deshpande has pl aced strong reliance on Lella Srinivasa Rao v.
State of Andhra Pradesh [(2004) 9 SCC 713] wherein in'the first dying
decl aration, the appellant therein was not named. She was nanmed only in the
second dying declaration. It was in the aforenentioned context, this Court
opined that the first dying declaration was not reliable. The said decision
cannot be said to have any application in the instant case.

For the reasons aforementioned, we do not findany merit -in this
appeal which is dism ssed accordingly.




