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ACT:

Constition of India, 1950, proviso to Article 229 (2)-
Fi xati on of pay scales of High Court staff-Chief Justice of
H gh Court recommendi ng scal es of pay of equivalent posts in
Secretariat of Gover nnment - Requi rerment  of appr oval of
Governor, if only fornal

Andhra Pradesh Hi gh Court servise Rules, 1959 Rule 19.

HEADNOTE:

The Chief Justice of the High Court of Andhra Pradesh
wanted the Hi gh Court staff, to be paid at the scales of pay
of equival ent posts in the Secretariat staff of the
Government of Andhra Pradesh. The Government did not agree
to do so. The respondents who are nmenbers of the H gh Court
service belongin, to the categories of Bench C erks, Lower
Division Cerks, Typists and certain other categories filed
awit petitionin the Hgh Court for a wit of mandanus
against the appellants directing them to inplenent the
recomendati ons of the Chief Justice of the H gh Court made
to the Governnent fromtime to time to fix the pay scal es of
the various categories to which the respondents belong in
accordance with the scales of pay as revised by the State
CGovernment in case of corresponding categories detailed in
Annexure 11l of the Andhra Pradesh Secretariat service. The
H gh Court allowed the wit petition and directed the
CGovernment to give effect to the recomendations of the
Chief Justice enbodied in the letters of the Registrar of
the High Court dated 31-3-1969 and 1-7-1969 wth such
al l owances and such benefits as are adnmissible to the
menbers of the Secretariat service in the Secretariat. The
Hi gh Court took the view that for the purposes of
appoi ntnents of officers and servants of the Hi gh Court and
laying dowmn the <conditions of their service the Chief
Justice is the highest authority. The requirenent of the
approval of the Governor of the State under the proviso to
clause (2) of Article 229 is a requirenment of a nere forma
approval . The Government could not refuse to accord their
approval when the recommendation of the Chief Justice was
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nerely for equation of pay scales of the H gh Court staff
with those of the Secretariat’s. The H gh Court did not rest
its judgnent on Rule 19 of the Andhra Pradesh H gh Court
Service Rules, 1959. This appeal has been preferred on the
basis of the certificate granted by the H gh Court.

Al'l owi ng the appeal
N

HELD : (1) It is not correct to say that the approva
of the GCovernor under the proviso to clause (2) of Article
229 is a nere formality and in no case it is open to the
CGovernment to refuse to accord their approval. Merely
because the Government is not right in accepting the Chief
Justice’'s view and refusing to accord approval is no ground
for holding that by a wit of mandamus the Government may be
directed to accord the approval. [1010-D, 1011- E]

M Curumporthy v. Accountant General Assam and Nagal and
JUDGVENT:
Bhubhan Chandra Duttaand Anr. [1975] 4 S.C.C. 1 relied on

(ii) /It is not correct to say that Rule 19(1)
aut horised the Chief Justice to regulate the pay of the High
Court staff inthe manner he thought it fit and proper to do
wi thout any further reference to the Governor. There are no
such words to this effect'in Rule 19(1). The reference to
"the Rules regulating the pay or the Services included in
the Pay Schedul e and other rules for the tinme being in force
applicable to officers under the rul e-nmaking control of the
CGovernment of Andhra Pradesh" was nerely a reference to the
rules and not to ‘the pay schedules. This was further made
clear by the first proviso of Rule 19(1). [1013-B-(|
1009

Observation:- On the facts and in the circunstances of
this case and in the background of the conditions which are
prevalent in other States Governnent could have been well -
advised to accord to approval the suggestion of the Chief
Justice, as the suggestion was nothing nmore than to equate
the pay scale of the High Court staff wth those of the
equi val ent posts in the Secretariat. [1001-D]

&

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 2136 of
1972.

From t he Judgnent and Decree dated the 18th April, 1972
of the Andhra Pradesh H gh Court in Wit Petition No. 85 of
1970.

P. Rama Reddy, P. P. Rao and T. V. S. N. Chari for the
Appel | ant .

S. V. GQupte and A Subbarao for the Respondents.

The Judgrment of the Court was delivered by

UNTWALI A, J.-This appeal is by certificate of fitness
granted by the Andhra Pradesh Hi gh Court. The poi nt concerns
the scope and the power of the Chief Justice under Article
229(2) of the Constitution of India. The Chief Justice of
the H gh Court wanted the High Court staff to be paid at the
scal es of pay of equivalent posts in the Secretariat staff
of the Governnment of Andhra Pradesh. The CGovernment did not
agree to do so. The respondents who are nenbers of the Hi gh
Court service belonging to the categories of Bench d erks,
Lower Division Cerks, Typists and certain other categories
filed a wit petition inthe H gh Court for a wit of
mandanus agai nst the appellants directing themto inplenent
the recomendations of the Chief Justice of the H gh Court
made to the Government fromtime totine to fix the pay
scales of the various categories to which the respondents
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belong in accordance with the scales of pay as revised by
the State Governnment in case of corresponding categories

detailed in Annexure Il of the Andhra Pradesh Secretari at
service. The H gh Court has allowed the wit petition and
directed t he CGover nirent to gi ve ef f ect to t he

recommendati ons of the Chief Justice enbodied in the letters
of the Registrar of the H gh Court dated 31-3-1969 and 1-7-
1969 with such al |l owances and such benefits as are
admi ssible to the nenbers of the Secretariat service in the
Secretari at.

A few facts may be stated for determnation of the
point at issue. In April, 1965 a Pay Conm ssion was
appointed by the Governnent to nake recomendations in
regard to the revision of pay scal es of Government enpl oyees
in the various services. The Pay Commission submitted its
report in 1967. In respect of certain categories of the H gh
Court staff, but not all, the Comm ssion recommended to give
them the pay scal es of their counter-parts in the
Secretari at.

The '‘Assi stant Secretary to the Government wote a
letter dated 12-2-1969 to the Registrar requesting that a
conprehensive note together with the |atest scales of pay
obtaining in the other Hi gh Courts may kindly be sent to the
CGovernment for placi ng the same before the Oficers
Commttee for consideration. A detailed letter dated 31-3-
1969 was witten by the Registrar to the Government with
refer-

1010

ence to sone earlier |etters of the High Court and in reply
to the GCovernnment’s letter ~dated 12.2.1969. Facts and
figures fromother States were given to show that in nost of
the States the scales of pay allowed to the nenbers of the
H gh Court service were identical wth those of the
Secretariat staff and the Government was asked to agree to
the proposal of the Chief Justice to bring the pay scales of
the High Court staff at par with those of the Secretariat.
The matter was pursued by the High Court in the Regisrar’s
letter dated 1-7-1969 addressed to the Secretary to the
Covt. Finance (Pay Commi ssion) Department and in the D. QO
letter dated 23-7-1969 witten by the Chief Justice to the
Chief Mnister. The Government did not agree to the equation
of the scales of pay of the staff of the Hgh Court to those
of the Secretariat’s. The Hgh Court was accordingly
i nforned. Thereupon respondents filed the wit petition in
January, 1970.

In support of the wit petition reliance was placed
before the Hi gh Court on the power of the Chief Justice
under Article 229 and Rule 19 of the Andhra Pradesh Hi gh
Court Service Rules, 1959 (for brevity, the 1959 Rules). The
Hi gh Court has taken the view that for the purposes of
appoi ntnents of officers and servants of the H gh Court and
l aying down the conditions of their service the  Chief
Justice is the highest authority. The requirenent of the
approval of the Governor of the State under the proviso or
clause (2) of Article 229 is a requirenent of a nere forma
approval . The Governnment could not retuse to accord their
approval when the recommendation of the Chief Justice was
nerely for equation of the pay scales of the H gh Court
staff with those of the Secretariat’s. The H gh Court has
not rested its judgment on Rule 19 of the 1959 Rul es.

M. Ram Reddy, |earned counsel for the appellants has
assail ed the decision of the H gh Court as being contrary to
the two decisions of this Court in M Gurunoorthy v.
Account ant General Assam & Nagal and & Ors. (1) and The State
of Assam v. Bhubhan Chandra Dutta and another(2). The Hi gh
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Court has noticed the first decision, but counsel submtted,
it has applied it wongly. M. S. V. GQupte appearing for the
respondents endeavoured to support the judgnent of the High
Court with reference to Rule 19.

Leaving aside the proviso to clause (1) of Article 229
inthe matter of appointments of officers and servants of a
Hi gh Court the power is of the Chief Justice or of such
ot her Judge or officer of the Court as he may direct. Under
clause (3) the administrative expenses of a Hgh Court
including all salaries, allowances and pensions payable to
or in respect of the officers and servants of the Court are
a charge wupon the Consolidated Fund of the State. Any fees
or nonies taken by the Court formed part of that Fund. There
is no separate fund or power to raise it at the disposal of
the H gh Court for the purposes of neeting the salaries etc.
of the H gh Court staff. In_  this context clause (2) of
Article 229 nmay now be read ~with the proviso appended
t her et o.

1011

"Subject to the provisions of any |aw nmade by the
Legislature of the State, the conditions of service of
officers and servants of a Hi gh Court shall be such as
may be prescribed by rules made by the Chief Justice of
the Court or by sonme other Judge or officer of the
Court authorised by the Chief Justice to nmake rules for
t he purpose:

Provided that the rules nade under this clause
shall, so far as they relate to salaries, allowances
| eave or pensions, require the approval of the Governor
of the State."

If there is a law nade by the Legislature of the State then
subject to that law, otherw se without it, the Chief Justice
or some other Judge or officer of the Court authorised by
the Chief Justice is empowered to make rules |aying down the
conditions of service of the High Court staff. But if the
Rul es made under clause (2) relateto salaries, allowances,
or pensions then since in themis involved the question of
finance, the framng of the rules under clause (2) requires
the approval of the Governor-that neans t he State
Government. One should expect in the fitness of things and
inview of the spirit of Article 229 that ordinarily and
generally the approval should be accorded. But surely it is
wong to say that the approval is a nmere formality and in no
case it is open to the Governnent to refuse to accord their
approval. On the facts and in the circunstances of this case
and in the background of the conditions which are preval ent
in other States CGovernnent could have been well-advised to
accord approval to the suggestion of the Chief Justice, as
the suggestion was nothing nore than to equate the pay
scales of the Hi gh Court staff with those of the equival ent
posts in the Secretariat. That nerely because the Governnent
is not right in accepting the Chief Justice’'s view and
refusing to accord the approval is no ground for holding
that by a wit of mandanmus the Governnent nmay be directed to
accord the approval. The Hi gh Court staff has not always
been treated at par with the Secretariat staff in the
matters of scales of pay. The matter has been taken up in
the Chief Justices’ Conference and with several State
CGovernments. Most of them have acceded to the request of the
High Court to bring its staff at par with the Secretari at
staff in the matter of pay etc. It is, however, not possible
to take the view that nerely because the State Governnent
does not see its way to give the required approval it wll
justify the issuance of a wit of mandanus under Article 226
of the Constitution as if the refusal of the State
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Government was ultra vires or nade nala fide and arbitarily.

In Gurunoorthy’s case (supra) Gover, J. delivering the
judgrment on behalf of the Constitution Bench of this Court
has stated at page 429.

"Thus Article 229 has a distinct and different
schenme and contenplates full freedom to the Chief
Justice in the matter of appointnments of officers and
servants of the High Court and their conditions of
service. These can be prescribed by rules nade by him
Apart from the special situation contenplated by the
proviso to clause (1) the only exception

1012
is that the Governor’s approval nust be sought to the
extent the rules relate to salaries, |eave or pension
This exception; it is abundantly clear, has to be made
because the finances have to be provided by the
Covernment and to the extent there is any invol venent
of “expense the Governnent has to approve of it".

The nore ‘apposite and direct case on the point is the

decision of ~ this Court in -Bhubhan Chandra Dutta' s case

(supra) where following the decision in Gurunpothy’s case,

Ray, C. J. has said while delivering the judgnent on behal f

of the Court at page 5:

"Article 229 of the Constitution confers power on
the Chief Justice of the Hi gh Court to appoint officers
and servants of the H gh Court. Article 229 (2) states
that subject to the provisions of any |aw made by the
Legi sl ature of 'the State, the conditions of service of
of ficers and servants of a H-gh Court shall be such as
may be prescribed by rul es made by the Chief Justice of
the Court or by sone other Judge or officer of the
Court authorised by the Chief Justice to nake rules for

the purpose. It is also provided that the rules nmade
under Article 229(2) shall, ~so far as they relate to
sal aries, allowances, Ileave or pensions, require the
approval of the Governor. of -the State. It 'is not

di sputed that the appoi nnent of Bhubhan Chandra Dutta

by the Chief Justice of the Hi gh Court at a‘'salary of

Rs. 1,500 per nonth wth special allowance of Rs. 250

per nonth was made w thout. the approval ~of the

Governor. If the Chief Justice of the Hi gh Court wanted

to appoint the Registrar at the initial salary of Rs.

1500 with a special salary of Rs. 250 per nonth,

speci al approval of the Governor shoul d have been taken

inview of the fact that the rules did not pernit such
sal ary and the higher salary involved greater financia

burden on the Governnent (See M Qurunporthy v. A G

Assam & Nagal and) . "

We share the sentinent expressed by the High Court in
its judgment and yet find it difficult to allow our
sentiment to cross the boundary of |aw engrafted in the
proviso to clause (2) of Article 229.

Rule 19(1) of the 1959 Rules on which reliance was
pl aced on behalf of the respondents to sustain the judgnent
of the H gh Court has been quoted therein. After quoting the
rul es, the H gh Court has said

"W may observe in passing that this rule has not
been happily worded. There is reference to the Rul es of

1932, the Rules of 1947, the Rules of 1950 relating to

gratuities, provident fund etc., and the rules of 1947

relating to scal es of pay. Wiatever m ght have been the

power of the Governnent in the matter of fixing pay or
maki ng rul es in the pre-constitution days, that
position has changed after the constitution in view of

Article 229 of the Constitution."
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M. Qupte pointed out that the 1959 Rules franed by the
Chief Justice under Article 229(1) and (2) of the
Constitution were with the approval of the Governor of
Andhra Pradesh in so far as the Rules related to salari es,
al  owances, |eave or pensions. Rule 19(1) authorised the
Chief Justice to regulate the pay of the Hi gh Court staff in
the manner he thought it fit and proper to do w thout any
further reference to the Governor. W do not find any such
words in Rule 19(1) to lead to the above conclusion. The
reference to "the Rules regulating the pay of the Services
included in the Pay Schedule and other rules for the time
being in force applicable to officers under the rul e-making
control of the Governnent of Andhra Pradesh" was nerely a
reference to the rules and not to the pay schedules. This
was further nade clear by the first proviso of Rule 19(1)
whi ch reads as fol l'ows:

"Provided that except with regard to salaries,
al | owances, |eave and pensions, the Chief Justice shal
exer'ci.se the powers vested in the Governor under any of
the aforesaid rules;"

For the reasons stated above we do not find it possible
to sustain the judgnent of the Hgh Court in law W,
however, trust and hope that the Governnent will give their
second thought to/'the nmatter and see whether it is possible
in the State of Andhra Pradesh to obliterate the distinction
inthe matter of pay scales etc. between the H gh Court and
the Secretariat Staff. There does not seemto be any good
and justifiable reason for maintaining the distinction.

In the result the appeal is allowed but there will be
no order as to costs.
V.M K. Appeal al | owed.
1014




