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Petition(s) for Special Leave to Appeal (Civil) No(s).19589-
19590/ 2008

(Fromthe judgenent and order dated 13/11/2006&21/5/08 in RA No.
23/ 2008 & WA No. 457/2003 of The H GH COURT OF GUWAHATI , ASSAM

HAGE GUMIO & ORS. Petitioner(s)
VERSUS
NI NYA BAGRA & ORS. Respondent (s)
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N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO 6293- 6294 OF 2009
(Arising out of SLP(C) Nos. 19589-19590/2008)

Hage Gumo & Os. ... Appel I ant (s)
Ver sus
Ni nya Bagra & O's. ... Respondent ( s)

JUDGMENT

ORDER

Leave granted.
The wit petitioner-respondent herein, N nya,

Bagra was appointed as a Junior Engineer on 11t" August,
1992, under the Arunachal Pradesh Adm nistration (Public
Wrks Departnment) Goup B Post, Recruitnment Rules,
1983, (hereinafter called 1983 Rul es). The Rul es

aforesaid provided that for pronmotion to the post of



Assi stant Engi neer from the post of Junior Engineer, a
degree holder had to have atleast five years and a
di pl oma holder 10 years of regular service. Subsequent
to the appointnment of N nya Bagra as junior ENngineer,
the 1983 Rules were repealed and the Arunachal Pradesh
Power Engi neeri ng Service Rules, 1993 (hereinafter

called the 1993 Rules) cane into force on Ist Novenber,
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1993. The 1993 Rules (in so far as we are presently
concerned) fixed the period of service required for
pronotion to the post of Assistant Engineer at 8 and 10

years from anongst degree and diploma hol ders



respectively. Concededly under the 1993 Rules N nya
Bagra could have becone eligible for pronotion only on
11th  August, 2000, though he was given officiating
pronotion vide order dated 16t" July, 1997. The
appel l ants herein were appointed as Assistant Engi neers
under the direct recruitnent quota between the years
1998-1999 on reqgular basis after due process of

sel ection as Assistant Engi neers under the 1993 Rul es,
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and Ninya Bagra was pronoted as Assistant Engineer on

regul ar basis on the reconmendation of the DPC on 12th
July, 2001 as he had conpleted 8 years of service on 11th
August 2000. He thereupon filed a wit petition before
the Gauhati H gh Court claimng pronmotion wth
retrospective effect on the basis of the 1983 Rules
claimng seniority from the date that he had conpleted

five years of service as Junior Engi neer as on 16t July,



1997. A reply affidavit was filed by the State of
Arunachal Pradesh on 6th Septenber, 2002 and the stand

taken was that with the enforcenent of 1993 Rul es, the
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1983 Rul es stood repealed and that Ninya Bagra woul d be
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eligible for promotion after 8 years of regular service

as Juni or ENgi neer.

The wit petition was taken up for hearing by the
singl e Bench and the Bench observed that admttedly the
1993 Rules alone governed the case of N nya Bagra-
respondent No.1 herein and he was therefore entitled to
pronotion with effect from the date of conpletion of 8

years of service as Junior Engineer i.e. from 11/8/2000.



The wit petition was allowed to the limted
extent that the benefit of 8 years of service be taken
as on the date when he had conpleted 8 years of service
and not on the date when the DPC had net. The matter
was thereafter taken before the Division bench in appea
by N nya Bagra. The Division Bench relying alnost
exclusively on the statenent made by the Advocate

CGeneral that the 1983 Rules would be applicable to the
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case set aside the order of the single Bench and held

t hat :

“W are of the firm opinion that the
appel l ant was entitled to regular pronotion to the
post of Assistant Engineer wth effect from
11.8.97. The Rules framed in 1993 as well as in
2005 have no bearing on the case at hand. Si nce
the appellant has already been regularized in
service with ef f ect from t he dat e of

reconmendati on of the DPC, we see no bar in
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issuing as direction to the respondent. State to
nodi fy the inpugned order dated 12.3.2001 and to
pass a fresh order regularizing the pronotion of
t he appel | ant what ef f ect from 11.8.1997.
Accordingly, we dispose of the wit appeal calling
upon the respondent State to pass appropriate
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orders in the light of the direction given above.

The judgnent under appeal accordingly stands
nodi fi ed.

Before parting with, we feel it necessary
to observe that if any senior engineer junior in
service to the appellant was pronoted subsequent
to 11.8.97, his case my be reconsidered and
appropriate orders may be passed by the respondent
State wi thout adversely affecting the right of the

appel l ant.”



It is this situation that the matter is before
us by way of special leave at the instance of Hage
GQum o, the respondent in the wit petition.

M. Sanjay Parikh, the learned counsel for the
appel l ant has pointed out that there were two factual
errors in the order of the Division Bench viz. that the

Rul es of 1983 were no longer in operation in view of the
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fact that 1993 Rules repealed the Rules 1983 and the

statement made by the Advocate General was thus contrary
to the record and was, therefore, not binding on the

appel l ant and secondly, the observation of the D vision



Bench that the respondent had been selected by a
properly constituted Departnental Pronotion Commttee
was wong in view of the order dated 16/7/1997 which
clearly provided that the arrangenent was purely
tenporary and the pronotees (i.e. Nnya Bagra and
others) could not claim any benefit unless regularized
by a Departnental Pronotion Conmttee. He has also

referred us to the various docunents on record including
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the categoric stand of the respondent-State Governnent

t aken before the single Judge and the D vision Bench, as
also the counter affidavit filed in this Court to
contend that the Rules of 1983 were not applicable.

The | earned counsel for N nya Bagra has, however,
submtted that sonme subsequent devel opnents had taken
place in the matter as his client had been taken on

absorption by some other CGovernnental agency and he was



no longer in the Departnment, and that as far as he was
concerned he woul d have no objection if the |egal issues
were settled either way provided his present position
was not disturbed in any nmanner. The | earned counsel
for the State has however pointed out that the stand of
the State was that the Rules of 1993 and not of 1983
were applicable to the present matter and as the

Governnment was feeling sone difficulty in conplying with
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the broad directions of the Division Bench and a chain
reaction had ensued which nade it inperative that the
j udgnment of the Division Bench be set aside.

We have heard | earned counsel for the parties and



gone through the record. It would be clear from the
positive stand of the respondent State that the
statement nade by the Advocate General before the
Di vision Bench was not authorized and was contrary to
t he record.

Equally the observation of D vision Bench that
Ni nya Bagra respondent herein had been selected on

16/ 7/ 1997 by a Departnental Pronotion Commttee was al so
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i ncorrect.
We reproduce herein the relevant part of the
order dated 16.7.1997:

“Thi s Arr angenent IS purely on
tenporary basis and will not bestow on them
any claim for regular appointnment as AF-E)
unless their services are regularized by a
regular DPC in concerning with the provisions

of Recruitnent Rul es.



This officiating arrangenent may be
termnated/renoved to their original post at
any time  wthout assi gni ng any reason
t hereof .”
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A bare reading of the aforesaid clause nakes it
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evident that the pronotion was de-hors the Rules & did

not confer any substantive right on the pronotees.

We have al so gone through the repealing clause in
the 1993 Rules. Rule 35 which is the repealing clause
reads as under:

“35. Repeal (1) Al recruitnent rules of post
(s)/grades included in the service, as in force



prior to commencenent of these rules, in the

departnent are hereby repeal ed.

(2) Notw thstanding such repeal, anything done or
any action taken under the provisions of
recruitnent rules existing prior to conmencenent
of three rules in respect of post/grades included
in the service, shall be deened to have been

validly done on taken under these rules.”
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This Rule has to be read along with Rule 32 which

is the transitional cl ause. This Rule too is
repr oduced bel ow.

“32. Transitional provision: (1) On and
from the commencenent of these rules and until
persons are appointed to hold the posts included
in the service in accordance with the provisions
of these rules, such post (s) nay continue to be

hel d by officers appointed thereto as if these
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rules had not conme into force. Per sons appoi nt ed

to posts included in the service, on reqgqular basis

in accordance wth the provisions of t he

recruitment rules as existed prior to commencenent
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of these rules, shall be deenmed to have been

appointed to post included in the service under

these rules.”

Sub-Rule (2) of Rule 32 subsequently provides
that the transitional clause would be operative for a
period of two years from the date of comencenent of
the 1993 Rules which would thus be applicable in toto

with effect from 1995. The net result is that N nya



Bagra's ad hoc pronotion which was nmade in the year 1997
was to be governed by the Rules of 1993 and not by the
1983 Rul es. We accordingly feel that the judgnent of
the Division Bench is erroneous both on fact and | aw. W
accordingly set aside the same. As pointed out by the
| earned counsel, Ninya Bagra respondent herein had gone
on deputation to sone other Departnent and has been

subsequently absorbed in that Organization, we are,
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accordingly, of the opinion that notw thstanding



the observations in this matter his position will not be
touched in any manner.

The appeal s are all owed accordi ngly.

................ J.
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(J. M PANCHAL)

New Del hi ,

Sept enber 15, 20009.



