Non- Report abl e

IN THE SUPREME COURT OF | NDI A
CIVIL ORIG NAL JURI SDI CTI ON

WRIT PETITION (CVIL) NO 73 OF 2013

Raj Ri shi Mehra and others ...Petitioners
ver sus
State of Punjab and anot her .. . Respondent s
W TH

VWRIT PETITION (ClVIL) NO 77 OF 2013

ORDER

Whet her the petitioners, whose nanes were included in the
select list prepared for recruitnent to Punjab Civil Service
(Judicial Branch) are entitled to be appointed against the
posts which becanme available due to the resignation of two of
t he appointees and the unfilled posts of reserved categories is
the question which arises for consideration in these petitions
filed under Article 32 of the Constitution.

The Punjab Public Service Comm ssion (for short, ‘the
Conmi ssion’) issued Advertisenent No.1l in the year 2011 for
hol di ng exam nation for recruitnent to the Punjab Cvil Service
(Judicial Branch). The break up of the posts advertised by the

Comm ssi on was as under:
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1. Gener al 47

2. Schedul ed Cast es, 09
Punj ab.

3. Schedul ed Castes, Ex- 02
servi cenen/ Li nea
Descendent of Ex-
servi cenen, Punj ab.

4. Bal m ki/Mazhbi Sikh, 18 (Backl og 08)
Punj ab.

5. Bal m ki /Mazhbi Sikhs 04 (Backl og 02)
ESM LDESM Punj ab.

6. Backward Cl asses, 09
Punj ab.

7. Backward C asses, Ex- 03 (Backl og 01)
servi cenen/ Li nea
Descendent of Ex-
servi cenen, Punj ab.

8. Ex-servicenen/ Li neal 09 (Backl og 03)
Descendent of Ex-
servi cenmen, Punj ab.

9. Physically 04 (Backl og 02)
Handi capped, Punj ab.

10. Freedom Fi ghter, 01
Punj ab.

11. Sports Person, 04 (Backl og 02)
Punj ab.

The petitioners, who belong to general category, applied
for recruitnent against the general category posts. In the
select list prepared by the Commssion, the names of the
petitioners were shown at serial Nos. 49, 50, 51, 53 and 54.
However, their names were not included in the register neant
for appointnment of the selected candidates because 47
candi dates, who were placed above them were appointed agai nst
the advertised posts of general category. From the reserved

categories, only 27 candidates were selected and they were
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appoi nted against the posts earmarked for their respective
categori es.

Ms. Mohini (Serial No.31 in the select list), who was
appoi nted agai nst a general category post, did not join and in
her place Ms. Parul (Serial No.48) was appointed. Shri Rakesh
Kumar (Serial No.32), who was appointed against a general
category post, joined the service but resigned with effect from
16.7.2012. Likew se, M. Shikha Thakur (Serial No.35), who was
al so appoi nted against a general category post, resigned wth
effect from 2.1.2013 and was relieved on 2.2.2013. The posts
vacated by them were not filled and were included in the
advertisenent issued in 2012.

In the neanwhile, the petitioners submtted representation
dated 26.4.2012 to the Principal Secretary, Honme Departnent,
Punjab for de-reservation of the reserved category posts for
facilitating their appoi nt nent . The concerned authority
accepted their request and issued order dated 26.9.2012 for de-
reservation of 5 posts. O these, one post was from the
category of ex-serviceman, two were from the category of
physically handi capped and one was earmarked for sports
persons. |Inmmediately thereafter, the petitioners were sent for
medi cal exam nation and all of themwere found fit.

The Governnment of Punjab sent comunications to the High
Court for the petitioners’ appointnent against the vacant posts
but the H gh Court did not agree and vide letter dated
10. 12. 2012, the Registrar Ceneral of the H gh Court inforned
the Home Departnment that the names of the petitioners cannot be

entered in the register.
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The petitioners have now sought intervention of this Court
for issue of a mandanus to the H gh Court to enter their nanes
in the relevant register and to the State Governnment to appoint
t hem agai nst the vacant posts. Their prayer is founded on the
assertion that the State Covernnent is the sole repository of
power to deicide whether or not the reserved category post
shoul d be de-reserved and the Hi gh Court cannot refuse to enter
their nanmes in the relevant register and deny them appoi nt nent
agai nst the de-reserved posts. They have pleaded that on the
basi s of exam nation conducted in 2007, 7 candi dates of general
category were appoi nted against the de-reserved posts and there
IS no reason for not giving simlar treatment to them  Anot her
plea taken by the petitioners is that they are entitled to be
appoi nted against the two posts vacated by Shri Rakesh Kumar
and Ms. Shi kha Thakur.

The High Court has resisted the wit petitions. In the
counter affidavit filed on its behalf, the rationale of making
appoi ntnents against the posts which were de-reserved in 2007
has been spelt out in paragraphs 3 to 10, which read as under:

“3. It is submtted that in the year 2007, the
Punj ab Publ i c Servi ce Commi ssi on vi de

Adverti senent No. 05 had issued adverti senent for
filling up the follow ng vacancies of PCS(JB) : -

Sr. No. Nane of the No. of Posts

Post / Cat egory

1. Gener al 27

2. Ex- Servi cenmen, Punjab 3

3. Physical |y 2
Handi capped Punj ab

4. Schedul ed Cast es, 10
Punj ab
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(Qut of these 10
posts 50% posts
reserved for
Bal mi ki / Mazhbi

Si khs Punjab, if
avai | abl e)

5. Schedul ed Castes, Ex- 3
Servi cenen, Punjab

6. Backward Cl asses, 5
Punj ab

7. Backward Cl asses, Ex- 1
Servi cenen, Punjab

8. Sports Person, Punjab 1
Tot al 52

4, That vide letter dated 5.12.2007 by the
Respondent No.2 the nanmes of 42 candidates were
recommended for appointnent as PCS(JB), who were
selected as a result of exam nation held in the
year 2007.

5. That the State CGovernnent (Respondent No.l)
vide its letter dated 11.1.2008 had requested the
respondent No.2 to enter the nanmes of 24
candi dates, who were selected on the basis of

abovesaid exam nation. The State  Governnent
(Respondent No.l) had not intimated the answering
respondent the reasons behind not filling up the

remai ni ng vacanci es |ying vacant.

6. That under the order dated 17.1.2008 passed
by the Hon'ble the Chief Justice of Punjab and
Haryana Hi gh Court, the nanes of 24 candidates
were entered in the H gh Court Register and vide
Respondent No.2's letter dated 18.1.2008 the State
Governnment was infornmed accordingly. The State
Governnment was also requested to / forward the
nanes of ot her candi dat es as per t he
recommendati on of Respondent No.2 as 37 vacancies
were available for appoi nt nent as PCS( JB)
of ficers.

7. That thereafter, the State Governnent vide
its letter dated 20.2.2008 had forwarded the
nanes of 18 candidates with the request to enter
the nanmes of said candidates in the Hi gh Court
Regi ster so that further necessary action be
t aken.
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8. That under the orders dated 25.2.2008 passed
by the Hon'ble the Chief Justice of Punjab and
Haryana Hi gh Court, the nanmes of 18 candi dates
were entered in the H gh Court Register and the
State Governnent was inforned accordingly vide
Respondent No.2's letter dated 27.2.2008.

9. That thereafter, Punjab Governnent vide
letter dated 18.03.2008 had intimated the
answering Respondent that the Governnment has
decided to appoint 8 candidates from the waiting
list against the reserve post and requested
answeri ng Respondent to enter the nanmes of these
candi dates in the H gh Court Register.

10. That Under the orders dated 18.3.2008 of
Hon' bl e the Chief Justice of Punjab and Haryana
H gh Court, the nanes of 8 candi dates were entered
in the H gh Court Register and t he St ate

Gover nient was infornmed accordingly vide letter
dated 19. 3.2008."

As regards the 2011 advertisenent, the stand of the High
Court is that even though the nanes of the petitioners were
included in the waiting list for a period of one year
commencing from 24.3.2012, they cannot claim appointment
agai nst the posts which becane available due to resignation of
the two general category candidates and the posts de-reserved
by the State CGovernnent vide order dated 26.9.2012. It is also
the pleaded case of the Hi gh Court that in the neeting of the
Adm ni strative Commttee held on 21.1.2013, it was resol ved not
to nake appointnments from the waiting list because the State
Governnment has al ready accorded approval for fresh recruitnent
agai nst 71 posts including 6 reserved category posts.

In a separate affidavit, the State Governnment has cl ai nmed
exclusive privilege to decide the issue of de-reservation of
unfill ed posts of reserved categories.

Shri P.S. Patwalia, Senior Advocate and Shri Govind Coel,
| earned counsel appearing for the petitioners argued that their

A

Page 6



clients are entitled to be appointed against the unfilled posts
i ncluding those belonging to reserved categories, which were
de-reserved by the State Governnment. Shri Patwalia strongly
relied upon note dated 24.3.2012 appended to the select |Iist
and argued that in view of the decision taken by the Hi gh Court
to operate the waiting list, the petitioners cannot be denied
appoi ntnent agai nst two posts vacated by the general category
candi dates and 5 reserved category posts which were de-reserved
by the State Governnent. Learned senior counsel pointed out
that the petitioners had filed wit petitions in January, 2013
and argued that they cannot be denied appointnment nerely
because tenure of the select |ist ended sonetinme in March,
2013. Shri Patwalia and Shri Goel enphasised that if the
waiting |list prepared on the basis of exam nation of 2007 can
be operated in the subsequent years, there is no reason why the
select list prepared in 2011 is not being acted upon for naking
appoi nt nent agai nst the vacant posts of general as well as the
reserved categories.

Ms. Indu Mal hotra, |earned senior counsel appearing for
the High Court argued that the petitioners are not entitled to
be appointed against the vacant posts nerely because their
nanes were included in the waiting list. She submtted that
the posts vacated by Shri Rakesh Kumar and Ms. Shi kha Thakur
will be deened to have available in the next recruitnment year
and the sane cannot be filled by appointing the candi dates from
the waiting |ist. Ms. Malhotra argued that the exercise
undertaken in 2007-08 for filling up the unfilled reserved

posts cannot be treated as a precedent for ordaining the Hi gh
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Court to include the nanmes of the petitioners in the Register
to facilitate their appointnent against such posts. Lear ned
seni or counsel submitted that this Court should not issue a
mandanmus for filling up the posts which becane avail able due to
resignation of Shri Rakesh Kumar and Ms. Shikha Thakur and the
posts which were de-reserved by the State Governnment because
the Comm ssion has already issued fresh adverti senent.

W have considered the respective argunents. The
rational e of mmking appointnments against the de-reserved posts
in 2007-08 is contained in paragraphs 3 to 10 of the affidavit
filed on behalf of the H gh Court, which have been extracted
her ei nabove. In paragraphs 11 to 22 of the affidavit, which
are extracted below, the H gh Court has explained the rationale
of not follow ng the sane course.

“11. That in the year 2011, the Punjab Public
Servi ce Conmmi ssion vide Advertisenent No. 01 had

i ssued advertisenent for filling up the follow ng
vacanci es of PCS(JB) : -

Sr. No. Nane of t he No. of
Post / Cat egory Post s

Punjab G vil Services 110
(Judi ci al Branch)

1. Gener al 47

2. Schedul ed Cast es, 09
Punj ab.

3. Schedul ed Castes, Ex- 02

servi cenen/ Li neal
Descendent of Ex-
servi cenen, Punjab.

4. Bal m ki / Mazhbi Si kh, 18 (Backl og 08)
Punj ab.

5. Bal m ki / Mazhbi Sikhs 04 (Backl og 02)

R
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ESM LDESM Punj ab.

6. Backward C asses, 09
Punj ab.
7. Backward Cl asses, Ex- 03 (Backl og 01)

servi cenen/ Li nea
Descendent of Ex-
servi cenmen, Punjab.

8. Ex- servi cenen/ Li neal 09 (Backl og 03)

Descendent of Ex-
servi cenmen, Punj ab.

9 Physical |y 04 (Backl og 02)
Handi capped, Punj ab.

10. Freedom Fi ght er, 01
Punj ab.

11. Sports Person, 04 (Backl og 02)
Punj ab.

12 That the Secretary, Punjab Public Service
Comm ssion, Patiala was informed by Respondent
No.2 vide letter dated 27.3.2012 that as per the
result the Conmittee of the Hi gh Court has been
pl eased to resolve that the first 47 candi dates
frommerit list of General Category, the first 17
candidates from nerit list of Schedule Caste
Category (09 vacancies advertised against this
cat egory pl us 08 unfilled vacanci es of
Bal m ki / Mazhbi Sikh Category), the first 09
candidates from nerit |list of Backward C ass
Category, all 07 candidates appearing in nerit
list of Bal mi ki / Mazhbi Si kh Cat egory, all
candi dates appearing in the nerit list of
Bal m ki / Mazbhi Si kh- LDESM Category and Backward
Cl ass- LDESM Cat egory Candi date and the first three

candi dates appearing in the nerit list of LDESM

Category be recomended to be appointed as G vi

Judges (Junior Division)-cumJudicial Mgistrates
in t he State of Punjab. 16 candi dat es next
in order of nerit in General Category and 3
candidates next in order of nerit in Backward
Class Category shall remain in waiting list for
one year from 24.3.2012. In the event of any
vacancy occurring within one year on account of
non-j oi ning or resignation of any candi date or due
to any other unf oreseen circunstance, t he
resultant shortfall in the advertised vacancies
shall be filled up fromthe next 16 candidates in
order of nerit appearing in Ceneral Category in
case such vacanci es belong to general category and
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from anongst the next 03 candidates in order of
nmerit appearing in Backward C ass Category in case
such vacancy is of BC category. He was requested
to prepare the consolidated nerit list in
accordance wth Rule 8 (Part-C) of the Punjab
Cvil Service (Judicial Branch) Rules, 1951 and
get it published in the Government Gazette as per
provi sions of Rule 10(i) of the said Rules.

13 That the State CGovernnent vide its letter
dated 15.5.2012 had requested the Respondent No.2
to enter the nanes of 83 candi dates, who were
selected as a result of exam nation held in the
year 2011.

14 That under the orders of the then Hon'ble
the Acting Chief Justice, the nanes of 83
candi dates were entered in t he H gh Court

Regi ster and vide letter dated 24.5.2012 t he
State Gover nirent was i nformed accordingly.

15 That the State CGovernnent vide its letter
dated 29.6.2012 had sought the views of this Court
for de-reserving 17 vacanci es of reserve
cat egori es.

16 That t he above said letter dat ed
29.6.2012 was pl aced before Admnistrative

Commttee of the H gh Court of Punjab and Haryana
in its neeting held on 31.7.2012, wherein it was
resol ved that the Governnent of Punjab be inforned
that the Hi gh Court of Punjab and Haryana does not
agree with the proposal. However, the advertised
vacancies my be filled up from anongst the
candidates in the waiting list as per rules.
Accordingly, vide letter dated 3.8.2012 the State
Governnment was infornmed by the Respondent No. 2.

17. That thereafter, the State Governnment vide
letter dated 26.9.2012, had i ntimat ed t hat
one post of Ex-servi ceman/Lineal Descendent
of Ex-Serviceman of Punjab Category, two posts of
physi cal | y handi capped (General Category) and two
posts of Sports Persons (General Category) have
been de-reserved.

18. That thereafter, the Under Secretary Hone,
Depart nent of Home Affairs and Justice (Judicial-I
Branch), Governnent of Punjab, Chandigarh vide his
| etter dated 15.10.2012 has requested the High
Court of Punjab and Haryana to enter the names of
follow ng candidates in the H gh Court Register
under intimation to the State Governnment : -

Sr.No. Roll No. Nane of the Category
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Candi dat e

1. 10643 Sh. Raj Ri shi CGener al
Mehr a

2. 10623 Ms. Pukhraj bir Gener al
Kaur

3. 10642 Sh. Raj Kunar Gener al

4. 10375 Ms. Kanchan Gener al
Garg

5. 10592 Sh. Pawan Gener al
Bi shnoi

19. That the abovesaid matter was placed before

Judges in Adm ni strative Comm ttee meet i ng
hel d on 5.12.2012, wherein it was resolved that
t he request of the Punjab Gover nnment s
decl i ned.

20. That accordi ngly, vi de letter dat ed
10. 12. 2012, the State Government was i nf or med
that the request dated 3.9.2012 and 15.10.2012
with regard to entering the nanes of Sh. Munish
Bansal , Sh. Raj Ri shi Mehra, Sh.Pukhrajbir Kaur
Sh. Raj Kumar, Ms.Kanchan Garg and Sh. Pawan Bi shnoi
has been decl i ned.

21. That the State Governnent vide letter dated
21.12.2012 had agai n requested this Court to enter
t he nanes of Sh. Munish Bansal, Sh.Raj Ri shi Mehra,
Ms. Pukhraj bir Kaur, Sh.Raj Kumar, M. Kanchan Garg
and Sh. Pawan Bi shnoi in the H gh Court Register.

22. That the matter was again placed before Judges
in the Admnistrative Conmittee neeting held on
21.1.2013, wherein it was resolved that the
Governnment of Punjab vide letter dated 3.11.2012
has al ready approved the recruitment for 71 posts
of PCS(JB) by issuing fresh advertisenent and
these 71 posts includes the above nentioned 6
vacanci es. The process of recruitnment had already
been initiated. Therefore, the Admnistrative
Conmttee reiterated its earlier decision dated
5.12.2012.”

It is true that in response to the advertisenent
issued in 2007, the State Governnment and the Hi gh Court nmade
appoi ntnents fromthe waiting list against the posts which were

made available by de-reserving the unfilled posts of reserved

11
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categories but that decision cannot be cited as a binding
precedent because the rules regulating the recruitnent do not
i npose a duty on the appointing authority to nake appoi ntnment
from the waiting |ist. That apart, what is of inmense
significance is that the H gh Court has taken a conscious
decision not to entertain the request nmade by the State
Governnment for filling up the wunfilled reserved posts by
appoi nting the candidates of general category because fresh
adverti senent had al ready been issued.

The question whether the candi dates whose nanes are
included in the waiting list are entitled to be appointed
against the unfilled posts as of right is no longer res integra
and nust be answered in negative in view of the judgnments of
this Court in Union of India v. Ishwar Singh Khatri 1992 Supp
(3) SCC 84, CGujarat State Dy. Executive Engi neers’ Association
v. State of Gujarat and others 1994 Supp (2) SCC 591, State of
Bi har v. Secretariat Assistant Successful Exam nees Union 1986
and others (1994) 1 SCC 126, Prem Singh and others v. Haryana
SEB and others 1996) 4 SCC 319, Ashok Kunmar and others v.
Chai rman, Banking Service Recruitnent Board and others (1996) 1
SCC 283, Surinder Singh and others v. State of Punjab and
anot her (1997) 8 SCC 488, Madan Lal and others v. State of J&K
and others (1995) 3 SCC 486, Kaml esh Kumar Sharma v. Yogesh
Kumar CGupta and others (1998) 3 SCC 45, State of J& and others
v. Sanjeev Kumar and others (2005) 4 SCC 148, State of U P. and
others v. Rajkumar Sharma and others (2006) 3 SCC 330, Ram

Avtar Patwari and others v. State of Haryana and others 2007)
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10 SCC 94 and Rakhi Ray and others v. H gh Court of Delhi and
ot hers (2010) 2 SCC 637.
In Surinder Singh’s case, this Court observed as

under :

"A waiting list prepared in an exam nation
conducted by the Comm ssion does not furnish a
source of recruitment. It is operative only for

the contingency that if any of the selected
candi dates does not join then the person fromthe
waiting list nmay be pushed up and be appointed in
t he vacancy so caused or if there is sonme extrene
exi gency the Governnment may as a natter of policy
deci sion pick up persons in order of merit from
the waiting list. But the view taken by the High
Court that since the vacancies have not been
wor ked out properly, therefore, the candidates
fromthe waiting list were liable to be appointed
does not appear to be sound. This practice, my
result in depriving those candi dates who becone
eligible for conpeting for the vacanci es avail abl e
in future. If the waiting list in one exam nation
was to operate as an infinite stock for
appoi ntnents, there is a danger that the State
Government may resort to the device of not hol ding
an exam nation for years together and pick up
candidates from the waiting list as and when
required. The constitutional discipline requires
that this Court should not permt such inproper
exerci se of power which may result in creating a
vested interest and perpetrate waiting list for
the candi dates of one exam nation at the cost of
entire set of fresh candidates either from the
open or even from service

In Rakhi Ray’s case, this Court referred to a nunber of

judicial precedents and hel d:

“It is a settled legal proposition that vacancies
cannot be filled up over and above the nunber of
vacanci es advertised as “the recruitnent of the
candi dates in excess of the notified vacancies is
a denial and deprivation of the constitutional
right under Article 14 read with Article 16(1) of
the Constitution”, of those persons who acquired
eligibility for the post in question in accordance
with the statutory rul es subsequent to the date of
notification of vacanci es. Filling wup the

12
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vacancies over the notified vacancies is neither
perm ssi bl e nor desirable, for the reason, that it
anounts to “inproper exercise of power and only in
a rare and exceptional circunstance and in
energent situation, such a rule can be deviated
from and such a deviation is permssible only
after adopting policy decision based on sone

rational e”, otherwise the exercise wuld be
arbitrary. Filling up of vacancies over the
notified vacancies anounts to filling up of future

vacancies and thus, is not permssible in law”

In State of Punjab v. Raghbir Chand Sharma (2002) 1 SCC
113, a two Judge Bench considered the questions as to when the
recruitnent process can be said to have cone to an end and
whet her the select |list can be operated qua the posts/vacancies
whi ch beconme available due to resignation of the existing
i ncunbent and answered the sane in negative by making the

foll ow ng observati ons:

“Wth the appointnment of the first candidate for
the only post in r espect of which the
consideration cane to be nmde and select panel
prepared, the panel ceased to exist and has
outlived its utility and, at any rate, no one el se
in the panel can legitimately contend that he
shoul d have been offered appointnent either in the
vacancy arising on account of the subsequent
resignation of the person appointed fromthe pane
or any other vacancies arising subsequently. The
circular order dated 22-3-1957, in our Vview,
relates to select panels prepared by the Public
Service Comm ssion and not a panel of the nature
under consideration. That apart, even as per the
circular orders as also the decision relied upon
for the first respondent, no claimcan be asserted
and countenanced for appointnent after the expiry
of six nonths. We find no rhyne or reason for such
a claimto be enforced before courts, |eave al one
there being any legally protected right in the
first respondent to get appointed to any vacancy
arising subsequently, when sonebody else was
appoi nted by the process of pronotion taking into
account his experience and needs as well as
adm ni strative exigencies.”
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In Miukul Saikia v. State of Assam (2009) 1 SCC 386
this Court held that once the appoi ntnents are nade agai nst the
advertised posts, the select |ist gets exhausted and those who
are placed below the |ast appointee cannot claim appointnment
agai nst the posts which subsequently becone avail able.
Par agraph 33 of the judgnent which contains discussion on this

i ssue i s reproduced bel ow

“At the outset it should be noticed that the
select list prepared by APSC could be used to fil
the notified vacancies and not future vacanci es.
If the requisition and advertisenent was only for
27 posts, the State cannot appoint nore than the
nunber of posts advertised, even though APSC had
prepared a select I|ist of 64 candidates. The
select list got exhausted when all the 27 posts
were filled. Thereafter, the candi dates bel ow the
27 appointed candidates have no right to claim
appointnent to any vacancy in regard to which
selection was not held. The fact that evidently
and admttedly the nanes of the appellants
appeared in the select list dated 17-7-2000 bel ow
the persons who have been appointed on nerit
agai nst the said 27 vacancies, and as such they
could not have been appointed in excess of the
nunber of posts advertised as the currency of
select list had expired as soon as the nunber of
posts advertised are filled up, t her ef ore,
appoi nt nents beyond the nunber of posts advertised
woul d armount to filling up future vacanci es neant
for direct candidates in violation of quota rules.
Therefore, the appellants are not entitled to
claimany relief for thensel ves. The question that
remains for consideration is whether there is any
ground for challenging the regularisation of the
private respondents.”

In view of the above noted |legal position, the decision
taken by the High Court not to enter the petitioners nanme in
the register to facilitate their appointnent against the de-
reserved posts or the posts vacated by the general category

candi dates cannot be faulted, nore so because the State
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Governnment had already approved fresh recruitnment and the
Comm ssion issued advertisenment for 71 posts including 6
reserved category posts.

In the result, the wit petitions are disn ssed.

(V. GOPALA GOWDA)
New Del hi ;
August 13, 2013.
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