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ACT:

Smuggl ed Goods-Viol ation of Provisions of Sea Custons Act
and Forei gn Exchange Regul ati on Act --Power of Collector of
Custons to take action under Sea Custons Act-Confiscation-
Fine in lieu of confiscation-O.der of confiscation coupled
with conditions for release of the snuggled  goods-Legality
of the order--Sea Custons Act, 1878 (8 of 1878), ' ss. 19,
167(8), 182, 183-Foyei gn Exchange Regul ation Act, 1947 (7 O
1947), ss. 8, 23.

HEADNOTE:

The appel | ant conpany was carrying on business as a bullion
nmerchant and in that capacity purchased about 9478 tolas of
gol d. On information that the gold in —question was
smuggl ed, the <custonms authorities issued a notice to the
appel lant to the effect that the case had been pl aced before
the Col | ect or of Custons for adj udi cati on by t he
Superi ntendent, Preventive Service, The notice stated inter
alia " You are requested to show cause. ... why pena
action should not be taken against you and the 9478,19 tol as
of gold in question under the provisions of ss. 167(8) and
168 of the Sea Custons Act, 1878, for alleged violation of
s. 19 of the same Act read with s. 8 of the Foreign Exchange
Regul ation Act, 1947 ". The Collector of Custons, / after
hearing the parties, cane to the conclusion that the gold in
guestion was smuggled gold and that there was a
contravention of the provisions of s. 19 of the Sea Custons
Act read with s. 8 of the Foreign Exchange Regul ati on Act,
and nmade an order in these terns: " | accordingly order that
the entire quantity of the gold seized on the 21st Novenber,
1950, anounting to 9478.19 tolas be confiscated under
section 167(8) of the Sea Custonms Act. In lieu of
confiscation, however, | give the owner of the said gold an
option, under section 183 ibidto pay a fine of Rs.
10, 00, 000 (Rupees ten lakhs only) in addition to the proper
custons duty and other charge | eviable thereon within four
nonths from the date of the despatch of this-order. The
release of the gold wll be further subject to the
production of a permt fromthe Reserve Bank of India within
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the aforesaid period ". The appellant challenged the
validity of the order and contended (i) that on a proper
construction of s. 8(3) of the Forei gn Exchange Regul ation
Act read with s. 19 of the Sea Custons Act, it was not
legally open to the custons authorities to take any action
against it under the Sea Customs Act, as such action would
prejudice the provisions of S. 23 of the Foreign Exchange
Regul ation Act, and (2) that, in any case, the conditions
which the Collector of Custons had inposed in the inpugned
order for release of the confiscated gold were not warranted
by the statute,

822

and that as the order was a conposite and integrated one it
was not severable and, therefore, should be quashed

Held, (1) that the scope of s. 167(8) of the Sea Custons
Act, 1878, is different fromthat of s. 23 O the Foreign
Exchange Regul ation Act, 1947.- \Wereas under s. 23 O the
Forei gn° Exchange Regul ation Act proceedings are taken in
Per sonam agai nst the offender for the purpose of penalising
him for the contravention of the provisions of the Act, an
order for confiscation of the smiggled goods under s. 167(8)
O the Sea Customs Act i's onein rem

There is a difference between the expression any person
concerned in any -such-offence " occurring in the third
colum of s. 167(8)  of the Sea Custonms Act and the
expression "whoever / contravenes any of the provisions of
this Act " occurringin$S 23 of the Foreign Exchange
Regul ati on Act . A person may  be concerned in t he
i mportation of snuggled goods, without being a smnuggler
hi nsel f or w thout  hinself contravening any of the
provi sions of the Foreign Exchange Regul ation Act.

In this case, the only penalty inposed unders. 167(8)
the Sea Custons Act was confiscation of the gold, which
indicated that the custons authorities had dropped the
proceedi ngs in personanm consequently, the adoption of the
procedure under the Sea Customs Act did not prejudice in any
manner the provisions O°. S 23 O the Foreign /Exchange
Regul ation Act. The question whether two renedies are
available to the authorities concerned in respect of a
contravention which cones both under the Sea Custons Act and
the Forei gn Exchange Act was |eft open.

(2) The Collector of Custons had no jurisdiction to inpose
the two conditions for the rel ease of the confiscated gold
but, as the aforesaid conditions are severable fromthe rest
of the inpugned order, the latter is valid as to the
confiscation of the gold and the paynent of fine in lieu
t her eof .

R M D. Chamarbaugwal la v. Union of India, [1957] S.C.R
930 and Shri RamKrishna. Dalma v. Shri justice 'S R
Tendol kar and others, [1959] S.C.R 279, applied.

The rel evant sections of the Sea Custons Act, 1878, -and the
Forei gn Exchange Regul ation Act, 1947, are set out in the
j udgrent .

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 256 of 1954.
Appeal fromthe judgnent and decree dated July 3, 1953, of
the Calcutta H gh Court in Appeal from Original Oder No. 7
of 1953, arising out of the judgment and decree dated August
5, 1952, of the said Hi gh Court in Matter No. 84 of 1952.
823

N. C. Chatterjee, S. K Kapur and I. N Shroff, for the
appel | ant .
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C. K. Daphtary Solicitor--General of India, H J. Unrigar
and R H. Dhebar, for respondents Nos. 1 to 3.

B. Sen, S. N. Mikherjee, and B. N. Ghosh, for respondent
No. 4.

Veda VWyasa and B. P. Maheshwari, for respondent No. 5.

1958. May 9. The Judgnment of the Court was delivered by

S. K. DAS J.-This appeal has come to us on a certificate
granted by the Hi gh Court of Judicature at Calcutta that the
case is a fit one for appeal to this Court.

The appellant is Shewpujanrai |ndrasanrai Ltd., a private
[imted conpany incorporated under the |Indian Conpani es Act,
1913 and carrying on business at 69, Manohar Das Street,
Cal cutta. Respondents | and 3 are the Custons authorities
concer ned; respondent 2 is the Union of India, and
respondents 4 and 5 are two banks, <called respectively
Nati onal e Handel s Bank N. V., a foreign conpany carrying On
busi ness at 1, Royal Exchange Place, Calcutta, and Bharat
Bank Ltd., a conpany incorporated under the Indian Comnpani es
Act, 1913, and having its registered office at 143, Cotton
Street, Calcutta

The material facts are these. The appellant Conpany carries
on business as a bullion nerchant and in that capacity used
to buy gold and silver in the Calcutta and Bonbay narkets
and sell the same either direct or through bankers at the
aforesaid two places. It is stated that between Novenber
14,1950, and Novenber 20, 1950, the appellant Conpany, ill
the wusual course of its business, purchased about 9,478
tolas of gold, and in respect of  the said purchases,
borrowed noney from respondents 4 and 5. The gold so
purchased was deposited wth the respondent ' banks as
security for the |loans taken, 7,044 tolas being deposited
wi th respondent 4 and about 2,437 tolas

105
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with respondent 5. Wth the consent of the appellant
Conpany, the two Banks respondents 4 and 5, sent the gold to
the Calcutta Mn for the purpose of assaying. On /Novenber
20, 1950, the Collector of Customs, Calcutta, asked the M nt
authorities not to part with the gold, and on Novenber 21

1950, the gold was seized at the instance of the ~Custons
authorities, Calcutta, in pursuance of a search warrant
i ssued by the Chief Presidency Magistrate, Calcutta. On the
sanme day, certain books of account of the appellant _conpany
were. also seized fromits place of business at 69, Manohar
Das Street. O Novenber 22, 1950, the appellant Conpany
received a letter signed by one Jasjit Singh of the  Custons
Department, requesting the presence of the appellant at the
Cust oms House on November 27, 1950, for opening and checki ng
the bags of bullion which had been seized from the  Mnt.
Thereafter foll owed sone correspondence, details whereof are
not necessary for our purpose, between t he Cust ons
authorities and Messrs. Sawday & Co., acting on behalf of
the appell ant Conpany. On Decenber 19, 1950, the appell ant
Conpany made an application in the H gh Court of Calcutta
under Art. 226 of the Constitution in which it asked for the
i ssue of appropriate wits or orders quashing the orders of
sei zure and detention of its gold and books of account, and
for a further direction that the Custons authorities be
prohibited from giving effect to the said orders of
detention and seizure or fromtaking any steps in connection
with the gold or the books of account seized. This wit
application was heard and di sposed of by an order nmde by
Bose J. of the Calcutta H gh Court on April 23, 1951, the
result of which was that the rule was nade absolute to this
extent only that the seizure of the books of account was
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declared to be illegal and a direction was nade that the
books be returned forthwith to the appellant Conpany. No
order was nmade about the gold seized and det ai ned.

On  June 20, 1951, the Custons authorities sent a notice to
the appel |l ant Conpany which was in these terms: -

825

Subj ect :-Seizure of 9,478-19 tolas of gold at the
Governnent of India Mnt, Strand Road, Cal cutta.

I  have been directed by the Collector of Custons to inform
you that the above case has been placed before him for

adj udi cation by the Superintendent, Preventive Servi ce. A
copy of the note submtted by the latter together wth
copi es of the assay reports therein referred to are

encl osed herew th.

2. You are requested to show cause in witing wthin
fourteen days from date hereof why penal action should not
be taken against - you and the 9,478.19 tolas of gold in
guestion under the provisions of sections 167 clause 8 and
168 of the Sea Custons Act, 1878, for alleged violation of
section. 19 of the same Act read with section 8 of the
Forei gn Exchange Regul ati on Act, 1947.

3. You are also requested to send copies of al
docunent ary evidence including all books of account,
vouchers etc., along wi th your explanation

4, On receipt of your explanation, 'the Collector has
directed nme to further informyou that in this case a date
and tinme wll be fixed for hearing at which you wll be

required to produce all oral evidence in support of vyour
expl anati on and al so to make your subm ssions.”

This notice was issued on the strength of ~an information
contained in a note which the Superintendent,  Preventive
Service of the Customs authorities, submitted and which said
that the gold in question had been snuggled into India in
violation of the provisions of the Sea Custons Act, 1878
(hereinafter referred to as the Sea Custons Act) and the
Forei gn Exchange Regul ati on Act, 1947 (hereinafter referred
to as the Foreign Exchange Act) and that the gold had been
sent to the Mnt for processing; that is, for nelting and
casting the sane into bars, weighing and stanping the sane

with the Mnt Marks, and also assaying small _portions
t her eof . On July 3, 1951, the appel l'ant Conpany - subm tted
its explanation in answer to the aforesaid notice. The

-parties were then heard by the then Collector of Custons,
Sri Raja Ram Rao; but before the hearing could conclude, Sr
Raj a Ram
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Rao was transferred. H s successor, M. J. W Or, heard
the parties on sone days; but on Cctober 11, 1951, M. Or
was succeeded by Sri A N Puri. This latter officer  heard
the parties afresh and concluded the hearing on February 8,
1952. On May 14, 1952, Sri A N Puri passed the  order
i mpugned in this case, in which he cane to the conclusion
that the gold in question (9,478.19 tolas) was snuggl ed gold
and that there was a contravention of the provisions of s.
19 of +the Sea Custons Act read with s. 8 of the Foreign
Exchange Act. The final order which he nade was in these
terns : -

" | accordingly order that the entire quantity of the gold
seized on the 21st Novenber, 1950, anmpunting to 9,478.19
tol as be confiscated under section 167(8) of the Sea Custons
Act. In lieu of confiscation, however, | give the owner of
the said gold an option under section 183 ibid to pay a fine
of Rs. 10, 00,000 (Rupees ten lakhs only) in addition to the
proper customs duty and other charge | eviable thereon within
four nmonths fromthe date of the despatch of this order
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The release of the gold will be further subject to the
production of a permt from Reserve Bank of -India wthin

the aforesaid period.
On June 19, 1952, the appellant Conpany filed a second wit
petition in the H gh Court of Calcutta in which it asked
that (a) a wit of certiorari do issue against respondents |
to 3 calling upon themto produce the record of the
proceeding resulting in the impugned order of May 14,1952,
and for quashing the same; (b) a wit of nandanus do issue
requiring respondents 1 to 3 to forbear fromgiving effect
to the orders of seizure, detention and confiscation of the
appel l ant’ s gold and further requiring the said respondents
to return the gold to the appellant; and (e) a wit of
prohibition do issue restraining the said respondents from
taking any further steps in pursuance of the order of
confiscation etc. This second wit application was dealt
wi th and di sposed of by Bose J.- by his order dated August 5,
1952. Broadl y speaking, the two main grounds on which he
hel d the inpugned order to be bad ",ere these. The |earned
Judge held
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that by purporting to proceed under 182 of the Sea Custons
Act in the present case, the Custonms authorities had acted
in prejudice to the provisions of s. 23 of the Foreign
Exchange Act and/'this was in violation of s. 8(3) of the
Foreign Exchange Act' as it stood at the relevant tine. He
sai d:

" |If the petitioners had not been - inplicated in the charge
it mght have been open to the Custons authorities to
proceed under section 182 if steps were intended to be taken
only against the offending goods but the notice to show
cause makes it clear that that is not the case. Although
am not prepared to go to the length of holding that section
23 of the Foreign Exchange Regulation Act al t oget her
excludes the operation of section 182 of the Sea Custons Act
and although 1 have no doubt, that in appropriate cases
where section 23 is not attracted, recourse can be’ had to
section 182 of the Sea Custons Act, the present case is one
in which adoption of the procedure under section 182 of the
Sea Custonms Act has prejudiced section 23 of the ~Foreign
Exchange Regul ation Act. The entire proceedings before the
Custons authorities nust therefore be held to be w thout
jurisdiction. "

Secondly, he held that the conditions which the Collector of
Custons had inposed in the inpugned order for release of the
confiscated gold were not warranted by the statute, and as
the i npugned order was one conposite order, different parts
wher eof could not be severed one fromthe other, the entire
order nust be held to have been nade without jurisdiction
On these findings, the rule was made absol ute, the i npugned
order was quashed and respondents | to 3 were directed to
forbear fromgiving effect to the order

Then there was an appeal which was heard by a Division Bench
consi sting of Das and Mookerjee JJ. That Bench held that
the proceeding under the Sea Custons Act was in the nature
of a proceeding in remand an order of confiscation or
penalty passed in such a proceeding was not a quasi judicia
act, but an adm nistrative or executive act, in respect of
which no application for the issue of a wit of «certiorari
under
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Art. 226 of the Constitution lay. On a construction of s.
8(3) of the Foreign Exchange Act, as it stood at the
relevant tine, it held that the restrictions nentioned
therein had a double effect and the remedi es avail abl e under
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s. 167(8) of the Sea Custons Act and under s. 23 of the
Forei gn Exchange Act were cunulative in nature. It said:

" The former remedy (nmeaning the remedy under the Sea
Custonms Act) is intended to levy the custons duties and is
mainly directed against the goods; the latter is penal
intended to punish the person concerned in the act of
smuggl i ng. There is thus no question of the forner
proceedi ng prejudicing the latter proceeding. "

Accordingly the Division Bench held that the first ground on
whi ch Bose J. had held the inmpugned order to be bad was not
sust ai nabl e. Wth regard to the conditions inposed in the
i mpugned order for the release of the confiscated gold, it
held that the invalidity, if any, of the inposition of such
conditions did not affect the main order of confiscation
It said

Section 183 casts an-inerative duty on the officer adjudging
confiscation to give the owner of the goods an option to
party such a fine as the officer thinks fit in lieu of
confiscation. The duty so cast is an exerci se of
jurisdiction by the officer concerned quite separate from
the exercise of his jurisdiction under section 167(8)

i mposing confiscation and penalty. |If any illegality has
attached in the matter of exercise of his jurisdiction under
section 183, the illegal condition nmay be set aside. "

In the result, it accepted the appeal and set aside the
j udgrment and order of Bose J.

The present appeal is fromthe aforesaid judgment and order
of the Division Bench dated July 3, 1953.

There are two prelimnary points which we may conveniently
di spose of here, before we go on to the nmin contentions
urged on behalf of the appellant Conpany. In giving a
certificate in this case the |earned Chief ~Justice, wth
whom Das GQGupta J. agreed, expressed the view that the
guesti on whet her the proceeding i n-whichthe order appeal ed
from was
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made was of a civil or crinlinal nature, or was, in the
| anguage of Art. 132 of the Constitution, other proceeding

was not free fromdifficulty; he added that, in-any ‘event,
Art. 135 of the Constitution applied in the present case

because it was not disputed that <certain questions of
interpretation of the Constitution were —involved and,
therefore, the case was clearly one where an appeal ~ would
lie to the Federal Court inmediately before the comrencenent
of the Constitution. The |earned Solicitoreneral, who has
appeared before us on behal f’ of respondents | to 3, has not
accepted as correct the viewthat Art. 135 justified the
grant of a certificate in this case. He has not, however,
pressed us to decide in this case the question of the
conpetency of the certificate given by the H gh Court, and
has raised no objection to a decision of the appeal on
nerits. The question whether a proceeding on ‘a wit
application is of acivil or crimnal nature wthin the
meaning of those expressions in Arts. 133 and 134 of the
Constitution has led to sonme divergence of opinion in the
Hi gh Courts, and we wunderstand that it is one of the
guestions for decision in some cases which we have recently
adnmi tted. In the view which we have taken of the present
case on nmerits and the further eircunstance that it is open
to us to give special |eave to the appellant under Art,. 136
of the Constitution, we do not think that it is necessary in
the present case to decide the question nooted by the
| earned Chief Justice in his order dated -Decenber 1, 1953,
and we prefer not to express any opinion thereon

The other point relates to the view expressed by the High
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Court in the order wunder appeal that an or der of
confiscation or penalty under the Sea Custons Act is a nmere
administrative or executive act, in respect of whic' no

application for a wit of certiorari lies. It is necessary
to state that the point is now concluded by tw recent
decisions of this Court. In F. N Roy v. Collector O

Custons, Calcutta (1), this Court held that the inposition
of a fine under s. 167(8) of the Sea Custons Act was really
a quasi-judicial act and in the

(1) [21957] S.C R 1151

830
|ater decision of Leo Roy Frey v. The Superintendent,
District Jail, Amitsar ‘and another (1), it has been held

that in inposing confiscation and penalties under the Sea
Custonms Act, the Collector acts judicially. Therefore, the
view that an order of confiscation or penalty under the Sea
Customs Act is a nere administrative or executive act is no
| onger tenable.

Now, we proceed toa consideration of the two nmmin points
urged on_ behal f~ of the appell ant Conpany. It has been
argued before us that on a proper construction of s. 8 (3)
of the Foreign Exchange Act (as it stood at the relevant
time) read with s. 19 of the Sea Custons Act, it was not
legally open to the custons authorities in the present case
to take any action against the appellant Conpany under the
Sea Custons Act, as such action prejudiced the provisions of
s. 23 of the Foreign Exchange Act. To appreciate this point
it is necessary to read sone of the relevant sections of the
For ei gn Exchange Act and the Sea Custons Act.

Sub-sections (1) and (2) of s. 8 of the Foreign Exchange Act
i npose restrictions on.inport and export of currency and
bul I'i on. Sub-section (1) states, inter alia, ‘that the
Central Governnent nmmy, by notification in the officia
gazette, order that, subject to such exenption, if any, as
may be contained in the notification, no person shall
except with the general or special perm ssion of the Reserve
Bank, bring or send into the-States any gold or silver.
Such a notification was published on August 25, 1948, / which
said in substance that except with the permission of the
Reserve Bank, no person shall bring into the States from any
pl ace outside India. any gold, bullion, etc, sub-section (3)
was at the relevant time in these termns-

8 (3) The restrictions inmposed by subsections

(1) and (2) shall be deened to have been inposed under
section 19 of the Sea Custons Act, 1878, without prejudice
to the provisions of section 23 of this Act, and all the
provi sions of that Act shall have effect accordingly."

The af oresaid sub-section was | ater del eted by Act

(i) [21958] S.C. R 822.
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VIl of 1952, and a new section, nanely, s.- 23A was
introduced which provided inter alia that the restrictions
i nposed by sub-ss. (1) and (2) of s. 8 shall be deened to
have been inmposed under s. 19 of the Sea Custonms Act and all
the provisions of that Act shall have effect accordingly
except that s. 183 thereof shall have effect as if for the
word " shall therein, the word nmay were substituted.
At the time relevant for the purpose of the present case,
sub-s. (3) of s. 8 was in full force and effect and the
guestion wunder our consideration has to be decided wth
reference to that sub-section. W then conme to s. 23 of the
Forei gn Exchange Act which at the relevant tinme was in these
terms: -

" 23. Penalty and Procedure.-(1) Woever contravenes any of
the provisions of this Act or of any rule, direction or
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order made thereunder shall be punishable with inprisonnent
for a termwhich nmay extend to two years or with fine or
with both, and any Court-trying any such contraventi on may,
if it thinks fit and in addition to any sentence which it
may i npose for such contravention, direct that any currency,
security, gold or silver, or goods or other property in
respect of which the contravention has taken place shall be
confi scat ed.

(2) e
(3) No Court shall take cognisaince of any of f ence
puni shabl e under this section...... except upon a conplaint

in witing made by a person authorised in this behalf by the
Central Governnent or ‘the Reserve Bank by a general or
speci al order:
Provi ded that where any such offence is the contravention of
any of the provisions of this Act or any rule, direction or
order nmde thereunder which prohibits the doing of an act
wi t hout” perm ssion, no such conplaint shall be nmade unless
the person accused of the offence has been given an
opportunity of showi ng that he had such -pernission
(4) If the person committing an offence punishable under
this section is a conmpany or other body corporate, every
director, manager, secretary, or other 106
832
of ficer thereof shall, unless he proves that the offence was
conmitted w thout his know edge or that he exercised all due
diligence to prevent its comni ssion, be deened to be guilty
of such offence."
Turning now to the Sea Customs Act, we start with
S. 19 which is in Chapter IV. It says-
" 19. The Central Governnent may, fromtine to tinme, by
notification in the Oficial Gazette, prohibit or restrict
the bringing or taking by sea or by land goods of any
specified description into or out of  India across any
customs frontier as defined by the Central Government.™
Section 167 occurs in Chapter XVI of the Sea Custons Act and
inso far as it is relevant for our purpose, it states-
" 167. The offences nentioned in.the first colum of the
following schedule shall be punishable to the ext ent
mentioned in the third colum of the sane with reference to
such of fences respectively:-

Section of
O f ences. this Act to Penal ti es.

whi ch of f ence

has reference.

8. If any goods the Such goods shal | be
i mportation or liable to confiscation
exportation of and any person concer ned
which is for the in any such offence shal
time being prohibited be liable to a penalty
or restricted by or 18 $ 19 not exceeding three tines
under Chapter |V of this t he val ue of the goods,
Act, be inmported into or not exceedi ng one
or exported fromlIndia t housand rupees

contrary to such
prohi bition or
restriction;
Section 182 of the Sea Custons Act deals with adjudication

of confiscation and penalties referred to in s. 167
aforesaid. It states-

833

" 182. |In every case, except the cases nentioned in section

167, Nos 26, 72 and 74 to 76, both inclusive, in which
under this Act, anything is liable to confiscation or to
increased rates of duty; or any person is liable to a
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penalty, such confiscation, increased rate of duty or
penalty nay be adjudged-
(a) without limt, by a Deputy Conmi ssi oner Deput y

Col  ector of Custons, or a Customns-collector;

(b) up to confiscation of goods not exceeding two hundred
and fifty rupees in value, and inposition of penalty or
increased duty, not exceeding one hundred rupees, by an
Assi st ant Comm ssioner or Assistant Collector of Custons;

(c) wup to confiscation of goods not exceeding fifty rupees
in value, and inposition of penalty or increased duty not
exceedi ng ten rupees, by such other subordinate officers of
Customs as the Chief Custons-authority may, from tine to
time, enpower in that behalf in virtue of their office:
Provided that the Chief Customs-authority may, in the case
of any officer performng the duties of a Custons-collector,
[imt his powers to those indicated in clause (b) or in
clause (c) of this section, and nmay confer on any officer
by name or in virtue of his office, the powers indicated in
clauses (a), (b) or-(c) of this section.”

Section 183 has an inportant bearing on one of the questions
urged before us and is in these terns:

" 183. Wienever confiscationis authorised by this Act, the
of ficer adjudging it shall give the owner of the goods an
option to pay in/lieuof confiscation such fine as the
officer thinks fit/"

Section 184 of the Sea Custons Act states that whenever
anything is confiscated under s. 182, such thing shal

t hereupon vest in CGovernment, and the officer adjudging
confiscation shall  take and hold possession of. the thing
confi scated and every officer of police, on the requisition
of such officer, shall assist in taking and holding such
possessi on. Section 186 of the Sea Custons Act ' states,
inter alia, that the award of any confiscation, penalty or
increased rate of duty under the Act by an officer of
Customs shall not prevent the
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infliction of any punishment to which the person /affected
thereby is |iable under any other |aw.

Now, the argunment urged on behal f of the appellant arising
as it does out of s. 8(3) of the Foreign Exchange Act and s.
19 of the Sea Customs Act is this. Under sub-s. (3) of s.8
a restriction inposed by a notification made under sub-s.
(1) of the section shall be deened to have been inposed
under s. 19 of the Sea Custons Act and all the provisions of
the Sea Customs Act shall have effect accordingly; but the
argunent is that this deemi ng provision is subject” to an
i mportant qualification contained in the words wthout
prejudice to the provisions of s. 23 of this Act’, meaning
thereby the Forei gn Exchange Act. The contention is /that
though the restriction inposed under sub-s. (1) of s. /'8 is
to be deened to have been inposed under s. 19 of = the Sea
Custonms Act, such deeming is to be without prejudice to,
that 1is, subject to the provisions of s. 23 of the Foreign
Exchange Act; therefore, where a contravention of any of the
provi sions of the Forei gn Exchange Act has taken place such
as is punishable wunder s. 23 thereof, the only renedy
available in such a case is the one under s. 23 and it is
not open to the Custons authorities to take action against
the offender under ss. 167 (8), 182 and 183 of the Sea
Customs Act. It is contended that this is the true scope
and effect of sub-s. (3) of s. 8 of the Foreign Exchange
Act, if due regard is paid to the clause "wi thout prejudice
to the provisions of s. 23 of this Act occurring therein
It is further pointed out that there is power under s. 23
itself to confiscate the goods in respect of which the
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contravention has taken pl ace.
On behal f of respondents | to 3, however, it is contended
that the clause " without prejudice to the provisions of s.
23 " does not nean "subject to the provisions of s. 23 " and
its true effect is merely this: when there is contravention
of the restrictions inposed by sub-s. (1) and (2) of s. 8,
which restrictions are deened to have been inposed under s.
19 of the Sea Custons Act, the contravention nmy have a
doubl e effect; it involves a violation of the provisions of
the Sea Custons Act and nay at the sane tine involve
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a violation of the provisions of the Forei gnExchange Act
and, if the offender is known, two renedi es nay be avail abl e
to the authoritiesconcerned; one renedy is to proceed
under the rel evant provisions of the Sea Custons Act and the
ot her under the rel evant provisions of the Foreign Exchange
Act . These two ~are concurrent renedies, which are not
mut ual |y exclusive, though in the matter of punishnent the
guesti on /may ari se whether a person can be punished twice
for the same act or of fence.
On a careful-consideration of these rival contentions we
have cone to the conclusion that it is not necessary on the
facts of the present case to decide the |larger question as
to whether two renedies are available to the authorities
concerned in respect of a contravention which cones both
under the Sea Custons Act and the Foreign Exchange Act and
if so, to what extent the two renedies are concurrent,
cunul ative or otherwi se. Let us confine ourselves to the
application of sub-s. (3) of s. 8 of the Foreign Exchange
Act to the facts of this case. That sub-section states
firstly, that the restrictions inposed by sub-ss. (1) and
(2) shall be deened to have been inposed under s. 19 of the
Sea Custons Act ; secondly, it states that the aforesaid

deemi ng provision shall be wthout prejudice to t he
provisions of s. 23 of the Foreign Exchange Act; and
thirdly, it states that all the provisions of the Sea

Custons Act shall have effect accordingly. The construction
put forward on behal f of the appellant Conpany is that where
s. 23 of the Foreign Exchange Act is applicable, any ot her
renmedy under the Sea Custons Act is barred; because that is
the effect of the second part of the sub-section which says
that the deemi ng provision shall be without prejudice to the
provisions of s. 23 and the concluding part of the sub-
section which says that all the provisions of “the Sea
Custonms Act shall have effect accordingly is controlled by
the second part, as is indicated by the use of the word
accordingly therein. The l|earned Solicitor-General has put
forward a different construction. Accordingto him._ the
second part of the sub-section when it says wi t hout
prejudice to the provisions of s. 23" nerely
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nmeans that the renedy under s. 23 is also available in an
appropriate case, but it does not bar the remedy avail able
under the Sea Custons Act; otherwise, the third and
concluding part of the sub-section is renderedotiose. He
has further suported his contention by a reference to s.
23A, inserted in 1952, which repeats the phraseol ogy of
del eted sub-s. (3) of s. 8 but makes it sufficiently clear
what the meaning of the clause | without prejudice to the
provisions of s. 23 is.

We do not so decide, but let us assume that the construction
put forward on behalf of the appellant is the one that
shoul d be accepted in this case. The question then is-does
s. 23 of the Foreign Exchange Act apply to the facts of this
case and could the appellant Conmpany be proceeded against
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under that section ? A distinction must at once be drawn
between an action in remand a proceeding in personal
Section 23 of the Foreign Exchange Act is a proceeding
against the offender, and is applicable to the person who
contravenes any of the provisions of that Act, even though
on a conviction for such contravention, the Court may, if it
thinks fit and in addition to any sentence which it my
i mpose for such contravention, direct that the goods in
respect of which the contravention has taken place be
confi scat ed. In substance it is a proceeding against a
person for the purpose of penalising himfor a contravention
of the provisions of the Foreign Exchange Act, and such a
proceeding is avail able when the offender is known. Take,
however, a case where the offender (the smuggler, for
exanpl e) is not known, but the goods in respect of which the
contravention has taken place are known and have been
sei zed. Section 167(8) of the Sea Custons Act contenpl ates
a case of ‘this nature, when it describes the offence in col
1in the foll ow ng words-

,, |f “any goods, the inportation or exportation of which
IS prohibited or restricted be inported into or
exported from India contrary to such prohibition or
restriction.”

The penalty provided is that the goods shall be liable to

confiscation. There i's a further provision in the penalty
colum that any person concerned in any such
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of fence shall be'liable to a penalty not exceeding three

times the value of the goods etc. The point to note is that
so far as the confiscation of the goods is concerned, it is
a proceeding in and the penalty is enforced -against the
goods whet her the offender is known or not known; the order
of confiscation wunder s. 182, Sea Custons Act, operates
directly wupon the status of the property, and under s. 184
transfers an absolute title to Governnent. Therefore, in a
case where the Custons authorities can proceed only | agai nst
the goods, there can be no question of applying s. 23 of the
Foreign Exchange Act and even on the construction put
forward on behalf of the appellant Conpany as respects s.
8(3), the remedy under the Sea Custons Act against the
smuggl ed goods cannot be barred; when on the facts of the
case s. 23 can have no application, —no question of
prejudicing its provisions by the adoption of the procedure
under the Sea Customs Act can at all arise.

Bose J. was fully aware of this distinction between s. 23 of
the Foreign Exchange Act and s. 167(8) of the Sea  Custons

Act. Indeed, he expressly said that he had no doubt that in
appropriate cases where s. 23 is not attracted, recourse can
be had to s. 182 of the Sea Custons Act; but lie thought

that the notice which was issued to the appellant Conpany in
this case on June 20, 1951, showed that the intention was to
proceed against the offender also, and this, according to
him nade a difference and brought in s. 23. W are ' unable
to agree. W have quoted. the notice in an earlier part  of
this judgnment. The notice asked the appellant to show cause
why penal action should not be taken against it and the gold
under the provisions of s. 167(8) for alleged violation of
s. 19, Sea Custons Act, and s. 8, Foreign Exchange Act.
Neither the notice, nor the note of the Superintendent,
Preventive Service (enclosed with the notice) suggested that
the appellant was the snuggler and, therefore, Iliable to
penalty under s. 23 of the Forei gn Exchange Act. Section
167(8) of the Sea Customs Act provides for two kinds of
penalties when contraband goods are inported into or
exported fromlIndia; one is confiscation of the
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goods which is an order in remand the other is a penalty on
the person concerned in any such offence; that is, the
of fence described in colum | of item(8). Taking the view
nost favourable to the appellant, it my be said that the
noti ce contenpl ated both kinds of proceedings nanely one in
rem and the other in personam and asked the appellant to
show cause against the inposition of both penalties
nmentioned in the third colum of s. 167(8); but the notice
did not show any intention, nor did it suggest even a pos-
sibility, of proceedi ng against the appellant under s. 23 of
the Forei gn Exchange Act. There is, we t hi nk, an
appreciable difference 'between the expression any person
concerned in any such offence’ occurring in the third colum
of s. 167(8) of the Sea Customs Act and the expression
whoever contravenes any of the provisions of this Act
occurring in s. 23 of the Foreign Exchange Act. A person
may be concerned in the inportation of snuggled gold,
wi t hout being a “smuggler hinself or without hi nsel f
contravening any of the provisions of the Foreign Exchange

Act . In-_this sense, the scope of s. 167(8), Sea Custons
Act, is different fromthat of s. 23 of the Forei gn Exchange
Act . Moreover, in the case under our consideration, the

only penalty inposed under s. 167(8) was the confiscation of
the gold which indicates that the authorities proceeded wth
the proceeding in rem and dropped the  proceeding in
per sonam therefore, no question of prej udi ci ng t he
provisions of s. 23, Foreign Exchange Act, arose in this
case. We think that Bose J. was in error in thinking that
the adoption of the procedure under the Sea Custons Act
prejudiced in any way the provisions of" s. 23, Foreign
Exchange Act, in the present case.

On this finding, it is unnecessary to go-into any of the
| arger questions which were canvassed before us 'in the
course of argunents. We were addressed at sone |length on
(1) what woul d happen to the snuggl ed goods if the offender
died in the course of atrial tinder s. 23 /and the
provisions of the Sea Custons Act were not available; (ii)
what would be the position if two contradictory findings
were given with regard to the
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goods-one by the Custons authorities under the Sea Custons
Act and the other by the Court tinder s. 23, Foreign
Exchange Act-in case two concurrent renedi es were open; and
(iii) what would happen to the safeguards given to an
accused person under s. 23, if it were open to the  Customns
authorities to by-pass s. 23,and proceed under the Sea
Custons Act. These are interesting and, may be, inportant
guestions; and we have no doubt that they will be decided
when they really fall for decision in an appropriate /case.
In the case under present consideration, it is sufficient to
state that on the facts found, no prejudice was caused to
the provisions of s. 23 by adopting the procedure resulting
in the inpugned order of confiscation, and the contention of
the appel | ant that the Custons authorities had no
jurisdiction to adopt the procedure under the Sea Custons
Act cannot be accepted as correct.

This brings us to the second nmain contention urged on behal f
of the appellant. By the inpugned order the Collector of
Custonms confiscated the gold, and in lieu thereof gave the
appel lant an option to pay a fine of Rs 10,00,000 (Rupees
ten lakhs). It is not disputed that the inpugned order up
to the extent stated above was within his jurisdiction to
make. The Coll ector, however, inposed two other conditions
for the release of the confiscated gold; one was the
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production of a permt fromthe Reserve Bank of India in
respect of the gold within four nonths from the date of
despatch of the inpugned order and the other was the paynent
of proper ~custons duties and other charges leviable in
respect of the gold within the sane period of four nonths.
The Hi gh Court held, rightly in our opinion that the
Collector had no jurisdictin to inposposed the aforesaid
two conditions. It has been fairly concened by the |[earned
Solicitor-Ceneral that there is no provision in the Foreign
Exchange Act or the Sea Customs Act under which the Reserve
Bank coul d give perm ssion in respect of smuggled gold wth
retrospective effect; if it could, there would be no of fence
under s. 167(8) and the order of confiscation itself would
be

107
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bad. As to the second condition of paynment of custons duty
etc., the learned Solicitor-General referred us to a

deci si on of the Bonbay Hi gh Court in Keki Hormasji Elavia v.
The Union of India (Cvil Application No. 1296 of 1953
deci ded on August 18, 1953) referred to in a Conpilation of.
Judgnents in Custons Cases, published by the Central Board
of Revenue, and submitted that custons duty was payable
under s. 88 of the Sea Custons Act, as in the Bonmbay case.
The facts of the Bonbay case were entirely different; it was
found there that the goods, which were toilet and perfunery
goods, had been snuggl ed through the port of Kantiajal near
Sur at wi t hout paynent of any duty and in t hose
circunmstances, it was held that s. 88 applied. In the case
before wus there is no finding by what means the gold was
smuggl ed-by sea or landand it is difficult to see how s. 88,
which relates to goods not cleared or warehoused within four
nonths after entry of vessel, can be of any help in the
present Case.

We are, therefore, of the view that the Collector of Custons
had no jurisdiction to inpose any of the two conditions
mentioned above-. What then is the result? On behalf of
the appellant it has been argued that the order  being a
conposite and integrated order, it is not severable; and
secondly, it is contended that on an application for ' a wit
of certiorari, the superior Court nust quash the whole order
when it is found to be bad and in excess —of jurisdiction
even as to a part thereof The question of severability does
not present any great difficulty. It has been the subject
of consideration in nore than one decision . of this Court,
and in the recent decision in R M D. Chamarbaugwalla v.
Union of India (1) the principles governing.it ~have been
summari sed. Applying those principles we find no difficulty
in holding that the invalid conditions inposed hy the
Col l ector are not so inextricably m xed up that they cannot
be separated fromthe valid order of confiscationtand fine
in lieu thereof; there is also no doubt that the Collector
woul d have passed the order of confiscation and fine in lieu
thereof on his finding

(1)[1957] S.C. R 930.
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that the gold was snuggled gold, even if he realised that
the conditions he was inposing were invalid; it is also
clear that the conditions do not formpart of a single
scheme which can be operative only as a whole. Lear ned

counsel for the appellant has referred us to the sixth rule
enunci ated in Chamarbaugwal la’s decision (supra) and has
contended that if the invalid conditions are expunged, what
remains of the inpugned order cannot be enforced w thout
making an alteration or nodification as to the time Ilimt
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fixed, and therefore the whole order nust be struck down as
void. W are unable to agree. The sixth rule aforesaid is
based on the ground that the Court cannot nmake alterations
or modifications in order to enforce what remains of a
statute after expunging the invalid portions thereof ;
otherwise it will anpbunt to judicial legislation. No such
consideration arises in the case before us. There is no
legal difficulty in enforcing the rest of the inpugned order
after separating the invalid conditions therefrom on the
passing of the order of confiscation, the gold vests in
CGovernment and s. 183 does not nake it obligatory on the
Collector to fix atime limt for payment of the fine in
lieu of confiscation. It is really for the benefit of the
owner that a tine is fixed for paynent of the fine. Even if
the time linmt is altered, by no stretch of inagination can
it be said that such alteration amunts to judicial |egisla-
tion. For these reasons we agree with the Division Bench of
the Hi.gh Court that the invalid conditions inposed by the
Collector / inthis case are severable fromthe rest of the
i mpugned ‘order.

Learned counsel has relied on the decision in The King wv.
Wl esden Justices, Ex parte Uley(l) for his contention
that the Hi gh Court has no power, on certiorari, to amend
the inpugned order by striking out the invalid conditions;
nor has this Court,  on an appeal from an order on an
application for the issue of a wit of certiorari, any power
hi gher than that of the High Court. ~He has contended that
the essence of the remedy of certiorari is that it
necessarily involves revising the decision of the inferior
court to which it is

(1)[1948] 1 K B. 397.
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directed in one of three ways: (a) by quashing it ; (b) by
renoving the case and trying it in a court of conpetent

jurisdiction ; or (c) by causing it to be reheard.
According to English precedents, so-argues |earned counsel
certiorari involves an exam nation of a decision’/ of the

Court to which it is addressed to see " Wat of right and
according to the | aw and custom of Engl and we shall see fit
to be done " (see Short and Mellor’s Practice of the Crown
Ofice, 2nd Edn. pp. 504-505). We do not think that we are
called upon in this case to go into the early history of the
prerogative wit of certiorari in England or even to decide.
what is the extent of the power of the High Court, on a
prayer for the issue of a wit in the nature of a, wit of
certiorari, under Art. 226 of the Constitution. Br oadl y
speaking, it is true that an essential feature of ‘a wit of
certiorari is that the control which is exercised through it
over judicial or quasi-judicial tribunals or bodies i's not
in an appellate but supervisory capacity. This /Court
observed in T. C. Basappa v. T. Nagappa

and Anot her (1), at p. 257-

" In granting a wit of certiorari the superior Court . does
not exercise the powers of an appellate Tribunal. It does
not review or reweigh the evidence upon whi ch t he
determ nation of the inferior Tribunal purports to be based.
It demolishes the order which it considers to be wthout
jurisdiction or palpably erroneous but does not substitute
its own views for those of the inferior Tribunal. The
of fending order or proceeding so to say is put out of the
way as one which should not be used to the detrinment of any

person.”

In the sane decision, it was al so observed:

" In view of the express provisions in our Constitution we
need not now |look back to the early history or the
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procedural technicalities of these wits in English | aw, nor

feel oppressed by any difference or change of opinion
expressed in particular cases by English Judges. W can
make an order or issue a wit in the nature of certiorari in
all appropriate cases and in appropriate nmanner, so long as
we keep

(1)[1955] 1 S.C. R 250.
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to the broad and fundanmental principles that regulate the
exercise of jurisdictionin the matter of granting such
wits in English |aw "

In King v. WIIlesden Justices (supra) the applicant was
convicted and fined pound 15 for failure to stop his vehicle
on being so required by a police constable in wuniform

contrary to the Road Traffic Act, 1930, s. 20, sub-section
3. The ground for the application was that the maximm
penalty prescribed by s 20, subsection 3, for the offence
in question was a fine of pound 5 and that therefore the
penalty of pound 15 inposed by the justices was bad in |aw
and in. ‘excess of their jurisdiction. Lord Goddard C. J.

sai d:

" Qur attention has been called to several cases, including
Reg. v. Stade, (1895) 64 L. J. (M C.) 232, Reg. V. Kay,

(1873) L. R 8 Q B. 324, and Reg. v. Cridland, (1857) 7 E.

& B. 853, but having considered themall, ny opinion renmains
as it was at the outset, that if a sentence be inposed which
is not authorised by law for the offence for which the
def endant is convicted, that nmakes the conviction bad on its
face and being a bad conviction; it can be brought up here
to be quashed, and when so brought up, nust be quashed, for
this court has no power, and never has had any  power, on
certiorari, to amend the conviction."

It is worthy of note that the decision proceeded on the
footing that the man had a penalty inposed upon him ' which
the law did not permt himto suffer and that nade the
convi ction bad; and the conviction being bad, the applicant
was entitled to his order of certiorari.

But we think that there is a nore convincing answer to the
contention urged on behalf of the appellant. In-an earlier
part of this judgment. we have quoted in extenso the prayers
which the appellant had made in its petition in-the High
Court. The appellant did not confine itself to asking for a
wit of certiorari only, but asked for a mandanus requiring
respondents | to 3 to forbear fromgiving effect” to the
orders of seizure, detention and confiscation of° the gold
and further requiring themto return the gold, and also
asked for a wit of prohibition restraining respondents
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1 to 3 fromtaking further steps in pursuance of the order
of confiscation. These prayers were neither unnecessary nor
a inere surplusage; they were appropriate for the purpose of
avoi ding the conditions which the Collector had inmposed for
rel ease of the gold. It is well settled that ‘where
proceedings in an inferior court or tribunal are partly
within and partly without its jurisdiction, prohibition wll

lie against doing what is in excess of jurisdiction. (see
Hal sbury’s Laws of England, 3rd Edn. vol. 11, para. 216, p.

116) . In the recent decision in Dalma's case, Shri Ram
Kri shna Dalma V. Shri Justice S. R Tendol kar and
others(1l), this Court held a part of a notification made
under s. 3 of the Comm ssion of Enquiry Act (LX of 1952) to
be bad, and holding that it was severable fromthe rest of
the notification, deleted it and held that rest of the
notification to be good.

Therefore, we do not see any insuperable difficulty in the
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present <case in prohibiting respondents | to 3 from
enforcing the two invalid conditions which the Collector of
Custons had inposed for release of the gold on payment of
the fine in lieu of confiscation, and the time limt of four
nont hs fixed by the Collector must accordingly run from the
date of this order.

The only other points that require consideration are the
points wurged on behalf of the two banks, respondents 4 and
5. These respondents say that though the general property in
the goods pledged remained with the pledgor, a specia

property passed to the pledgee in order that he mght be
able to sell the pledge if and when his right to sell arose.
They conplain that they have been deprived of this specia

property by reason of the proceeding resulting in the
i mpugned- order, adopted under the Sea Custons Act by the
Coll ector of Custons; they contend that their right is
guar anteed under Art. 19(1)(f) of the Constitution, and the
provisions of the Sea Customs Act in so far as they take
away the pledgee’ s right without providing for a notice to
the pledgee or ~an optionto pay the fine in lieu of
confi scation are not reasonable restrictions in t he
i nterests of the general

(1)[1959] S.C.R 279.
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public wthin the neaning of el. (5) of the said Article.
Qur attention has been drawn to s. 19A of the Sea Custons
Act whi ch enables the Central Gover nnent to make
regul ations, either general or —special, respecting the
detention and confiscation of goods the inportation of which
is prohibited, and the conditions, if any, to be fulfilled
bef ore such detention and confiscation, and also to
subsection (1) thereof under which the Chief Custons Oficer
may require the regulations to be conplied with ‘and nay
satisfy himself in accordance with those regulations that
the goods are such as are prohibited to be inmported. It is
poi nted out that no regul ati ons have yet been made, and in
the absence of any regul ations the Custons officers have an
uncontrolled and unguided power in the matter of ~detention
and confiscation of goods.

So far as the National e Handels Bank N. V., respondent 4, is
concerned, it has no right under Art. 19. Assuming that a
conpany can be a citizen as defined in the Constitution

respondent 4 admttedly is a foreign Conpany possessing no
rights of a citizen of this country. On the sane assunption
the Bharat Bank Ltd., respondent 5, being an Indian Conpany
may have the rights of a citizen under Art. 19; but in the
circunmstances which we shall presently state, we do not
think that its conplaint as to the infraction of a
fundanental right can be raised at this stage. Apart
al t oget her from the considerations which the | ear ned
Solicitor-General has pressed (as to which it<is -un-
necessary for us to express any final opinion), nanmely, (1)
that a pl edgee cannot have a right higher than that of the
pl eader, (ii) that the pledgor does not cease to be the
owner by reason of the pledge, and (iii) that in an action
in remthe order operators directly upon the status of the
property and, as in this case, vests the property absolutely
in Government, there are certain other circunstances which
mlitate against the claimnow put forward by respondent 5.
The order of the Collector shows that all throughout the
adj udi cation proceedings respondent 5 was represented by
counsel before the Collector. The Collector passed his
order oil May 14, 1952, and a copy was forwarded
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to respondent 5. The respondent took no steps against the
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order, but was content with its position as respondent to
the application which the present appellant filed in the
Hgh Court. It is also to be noticed that the Collector’s
order shows that he was not fully satisfied with the story
of the appellant that the gold had been pledged with the
Banks in the manner suggested. So far as the transactions
with the Bharat Bank are concerned, he said:

"  The Mjud Bahi (stock book) of the firmshowed a closing
bal ance of gold weighing tolas 2,457-6-0 as lying with the
Bharat Bank Ltd., on 17th Novenber, 1950, whereas the
closing balance on that date according to the Bank's
statement was tolas 4,651-14-0. The firms representative
gave reasons for this difference which was nmainly that
instructions were given to the Bharat Bank on the 17th
Novermber, 1950 to send gold weighing tolas 2,236-7-0 to
Sewadi n Bansil al of Bonbay but the actual delivery of this
gold to this person at-Bonbay did not take place until the
22nd Novenber 1950. The Auditors, however, observed that
they had not" seen any correspondence wth the Bank in
support. ‘of - the ~above information which they recei ved
verbal ly."

In the Hgh Court when the case was before Bose J.
respondent 5 challenged the order of the Collector on
several points including the alleged infraction of his

f undanent al right. This objection was not, however,
accepted, and Bose J. allowed the wit application on two
other grounds which we have nentioned earlier. In the

appeal before the Division Bench, respondent 5.again relied
on Art. 19 (1) (f ), and the Division Bench affirnmed the
finding of Bose J. that as the Sea Custons Act did not
directly legislate in respect of the freedom guaranteed by
Art. 19 (1) (f ), that Article had no application. Agai n

respondent No. 5 took no steps against the judgnment and
order of the Division Bench dated July 3, 1953-a judgment
and order which it now chal lenges as incorrect. Al 'along
the line, it preferred to sail wth the appellant but
figuring as a respondent only; it was the appellant who
noved the H gh Court for a certificate, obtained such
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certificate and brought this appeal to this Court .
Respondent 5 took no action against the judgnment -and order
of which it now conplains. |In these circumstances, we do
not think that respondent 5 can now be allowed to conplain
of a wviolation of its fundanental right, apart from -and
i ndependently of the appellant.

The result, therefore, is as follows. The inmpugned order is
good as to the confiscation of the gold and the payment of
fine in lieu thereof. The Collector of Custons had
jurisdiction to make that order on his finding that the gold
was snuggled gold. He, however, had no jurisdiction to
i mpose the other two conditions which he inposed. for the
rel ease of the gold. Though the Hi gh Court held on ' appea

that the invalid conditions were severable fromthe rest of
the order, it did not give any appropriate direction regard-
ing those conditions as it should have done, but allowed the
appeal and dismissed the wit application in too. W think
that the appropriate order to pass in this case is to
dismss the wit application in so far as it seeks to quash
the inpugned order of confiscation of the gold and the
payment of fine in lieu thereof, and to allowit in so far
as it wants a direction restraining respondents 1 to 3 from
enf orci ng the two invalid conditions inposed by t he
Col | ect or of Custons, which the Col | ect or had no
jurisdiction to inmpose. The tine Iimt of four nonths given
by the Collector will accordingly run fromthe date of this
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order.

The appeal is accordingly allowed to the very linited extent
i ndi cated above but dismissed as to the rest, and in the
circunstances of this case, particularly in view of the
invalid conditions inposed by the Collector, we direct that
the parties must bear their own costs of the hearing in this
Court.

Appeal allowed in part.

| B
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