http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 8

PETI TI ONER
BANARASI DEVI

Vs.

RESPONDENT:
I NCOME- TAX OFFI CER, CALCUTTA

DATE OF JUDGVENT:
31/ 03/ 1964

BENCH

SUBBARAO, K.

BENCH

SUBBARAO, K.

SHAH, J.C.

SIKRI, S M

Cl TATI ON
1964 AR 1742 1964 SCR (7) 539
Cl TATOR | NFO
R 1968 SC 623  (28)
D 1987 SC1378 (2)

ACT:

Income-tax Act, (11 of 1922), as anmended by Incone-tax
(Amendrent) Act (1 of 1959) s. 4-Fiscal enactnents--Inter-
pretation of-"Issued" in s. 4 of the Amending  Act-Meaning
of .

HEADNOTE

For the assessnent year 1947-48 the appellant in the first
case field a return of her incone-and the assessnent was
conpl eted sonetine in 1948 as a result whereof it was found
that no tax was payable by her. On April 2,1956, the
appel l ant was ,served with a notice dated March - 19, © 1956,
under s. 34 (1) of the Incone-tax Act, 1922, on the ground
of escaped assessnent. The date of the notice fell within'8
years from the end of the relevant assessment year i.e.
March 31, 1948, but it was served beyond 8 years from the
date and therefore was clearly out of tine under the

provisions of the said section. |In the second case, the
appel l ant was assessed for the assessnent year 1947-48 and
the tax thereon was deposited on his behalf.  On April 2,
1956, the appellant was al so served with a simlar notice as
af or esai d. The appellants filed two petitions under / Art.

226 for quashing the said notices and the | earned Judge of
the High Court issued rules nisi to the Income-tax O ficer

the Conmi ssioner of Incone-tax and the Union of India. On
Septenmber 11, 1958, the rules were made absolute. The
respondents then preferred appeals to a Division Bench  of
that Court. Pending the appeals, on March 12, 1959, s. 34
of the Act was anmended by s.2 of the Anending Act, 1959.
After the said amendnment the appeals were heard and relying
upon the said amendnent the |earned judges held that the
said notices, though served on the appellants after the
prescribed tinme, were served under s. 4 of the Amending Act.
On appeal by Special Leave it was urged on behalf of the
appel l ants that s.4 of the Anending Act only saved a notice
issued after the prescribed tinme, but did not apply to a
situation where notice was issued within but served out of
time. The respondents contended that the expr essi on
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"issued" nmeans "served" and that, in any view, it was
conpr ehensi ve enough to take in the entire process of giving
and serving of noti ce.

Hel d: To the present case the general rule of construction
of fiscal Acts would apply, and not the exception engrafted
on the rules; for, s. 4 of the Arending Act, cannot be
described as a provision |laying down the machinery for the
cal culation of tax. |In substance it enables the Incone-tax
Oficer to reassess a person’s income which has escaped
assessment, though the time within which he could have so
assessed had expired under the Act before the anendment of
1959. It resuscitates barred clainms. Therefore, the sane
stringent rules of construction appropriate to a charging
section shall also apply to -such a provision

Case | aw di scussed.

On a true construction of s. 4 of the Amending Act, it nust
be held that the clear intention of the |legislature was to
save the wvalidity of the notice as well as the assessnent
from an

540

attack on the ground that the notice was given beyond the
prescribed period. That intention would be effectuated if
the wi der meaning is given to the expression "issued". The
di ctionary neaning of the expression "issued" takes in the
entire process of sending the notice as well as the service

t her eof . The said word used in s. 34(1) of the Act itself
was interpreted by courts to nean 'served". The limted
meani ng, nanely, "sent" will exclude fromthe operation of
the provision a class of cases and introduce anomali es. In
the circunmstances, by interpretation, the wider neaning of
the word "issued" nust be accepted. 1In this view, though

the notices were served beyond the prescribed tinme, they
were saved under s.4 of the Anending Act.
Case law referred to

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 142 and
143 of 1963. Appeals by special |eave fromthe judgnent and
order dated July 13, 1961, of the Calcutta High Court _in
Appeal s from Original Orders No. 41 and 69 of 1959.

S. Chaudhury and K. R Chaudhuri, for the appellants (in
C. A No. 142/63).

M Raj agopal an, K. Raj endra Chowdhary and K. R- Chaudhuri,
for the appellants (in C. A No. 143/1963).

K. N. Rajagopal Sastri and R N Sachthey, for the res-
pondent (in both the appeals).

March 31, 1964. The Judgnment of the Court was delivered by
SUBBA RAO, J.-These two appeals filed by special |eave raise
the question of the true construction of the provisions of
s. 4 of the Indian Income-tax (Anendment) Act, 1959 (Act No.
1 of 1959), hereinafter called the Anending Act. The
material facts lie in a small conpass and they are as
fol | ows. For the assessnent year 1947-48 the appellant _in
Cvil Appeal No. 142 of 1963 filed a return of her incone
before the Incone-tax Officer, District IV, Calcutta, and
the assessnent was conpleted sonetinme in 1948 as a result
whereof it was found that no tax was payable by her. on
April 2, 1956, the Income-tax O ficer served on her a notice
dated March 19, 1956, under s. 34(7) of the Indian Incone
tax Act, 1922, hereinafter called the Act, on the ground of
escaped assessnent. The date of the notice fell wthin 8
years from the end of the rel evant assessment year i.e.
March 31, 1948; but it was served beyond 8 years from that
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date and, therefore, was clearly out of tine wunder the
provi sions of the said section

In Givil Appeal No. 143 of 1963, for the assessment vyear
1947- 48 the appell ant was assessed on a total income

541

of Rs. 28,993/- on Decenber 30, 1948, by the Incone-tax
Oficer and the tax thereon anounting to Rs. 4,747-13-0 was
deposited on behalf of the appellant in the Reserve Bank
of,,, India. On April 2, 1956, the appellant was served
with a notice dated March 19, 1956, by the |Income-tax
Oficer purporting to be under s. 34 of the Act on the
ground of escaped assessnent. The date of the notice fel
within 8 years fromthe end of the rel evant assessnent year
i.e., March 31, 1956; but it was served beyond 8 years from
that date and was, therefore, clearly out of tine under the
provi sions of the said section

The appellants in the two appeals filed two petitions in the
Hi gh Court of Calcutta under Art. 226 of the Constitution
for quashing the said notices and for other appropriate
reliefs. ~.On March 20, 1957, Sinha, J., of that Court issued
rules nisi onthe said two applications to the Incone-tax
Oficer, the Conmissioner of Incone-tax and the Union of
India. On Septenber 11, 1958, the said Judge made the rules
absol ut e. The respondents to the applications preferred
appeal s fromthe judgnent of Sinha, J., to.a Division Bench
of that Court. Pending the appeals, on March 12, 1959, s.
34 of the Act was anended by s. 2 of the Amendi nAct. After
the said anmendnent the appeals were heard by a Division
Bench of the Hi gh Court, consisting of Bose, C. . J., and G
K. Mtter, J. Relying upon the said amendnent the | earned
Judges held that the said notices, though served on the
appel l ants after the prescribed tinme, were saved under s. 4

of the Amending Act. |In that view they set aside the orders
of Sinha, J., and dismissed the wit petitions. Hence the
appeal s.

Learned counsel for the appellants contends that the notices
under s. 34(1) of the Act were served on the appellants
beyond 8 years fromthe end of the assessnent year and.
therefore, were barred and that on a true construction of
the provisions of s. 4 of the Arending Act, the said notices
were not saved thereunder. To appreciate the contention it
is necessary to read the relevant provisions of the -Act.
before and after the amendnent.
Section 34(1) of the Indian Income-tax Act, 1922. before it
was anended by the Finance Act No. XVIII of-1956:
| f-
(a) the Income-tax Oficer has reason to
believe that by reason of the omssion or
failure on the part of an assessee to make a

return of hit-, incone under Section 22 for
any year or to disclose fully
542

and truly all material facts necessary for his
assessnment for the year, inconme, profit  or
gain

chargeabl e to i ncome-t ax have escaped
assess-

ment for that year, or have been under -
assessed,

or assessed at too lowa rate or have been
made

the subject of excessive relief under the Act
or excessive loss or depreciation allowance
has been computed, or

(b)
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he may in cases falling under clause (a) at
any time within eight years serve on the
assessee a notice containing all or any

of the requirenments which may be included in a
noti ce wunder sub-section 2 of Section 22 and
may proceed to assess or reassess such incone,
profits or gains or re-conpute the 1loss or
depreci ation all owance; and the provisions of
this Act shall, so far as may be applied
accordingly as if the notice were a notice
i ssued under that subSection.

Provided that where a notice under sub-
Section (1) has been issued within the tine
therein limted, the assessment or re-
assessment’ to. be made in pursuance of such
noti ce ~may be nade before the expiry of one
year ~ from the date of the service of the
notice even if such period exceeds the period
of eight years or four years, as the case nay

be.

Section 4 of the Anending Act, (Act 1 of
1959)
No notice i ssued under clause (a) of sub-

section (1) of section 34 of the principal Act
at any time before the commencenent of this
Act and no assessnent, re-assessnent or
settl enent made or
ot her. 'proceeding-, taken in consequence of
such notice shall be called in question in any
Court, ~tribunal or other authority merely on
the ground that at the tine the notice was
issued or at the tine the assessment or re-
assessment was nade, the tinme wthin which
such notice should have been issued or the
assessment or reassessment should have been
made under that section as in force before its
amendment by clause (a) of section 18 of the
Fi nance Act, 1956, and expired.

Section 34(1) (a) of the Act enpowered the  |ncone-tax

,OFficer to assess conceal ed i ncome which escaped assessnent

by serving a notice on the assessee at any tine within 8

years

543

of the end of the assessnment year in respect whereof the
said income has escaped assessnent. Section 4 of the

Amendi ng Act debars the court from questioning the validity
of notice issued or the assessnment or re-assessment made
under sub-s. (1) (a) of s. 34 of the Act on the ground . that
the time for the issue of such notice or the naking of /such
assessment or re-assessnment had expired under the said sub-
section before it was anmended by s. 18 of the Finance Act of
1956.

Learned counsel for the appellants contends that s. 4 of the
Amending Act only saver, a notice issued after the pres-
cribed tine. but does not apply to a situation where notice
is issued within but served out of tinme. Learned counse
for the respondents argues that the expression "issued"
nmeans "served" and that, in any view, it is conprehensive
enough to take in the entire process of giving and serving
of notice.

Before construing the section it will be useful to notice
the relevant rules of construction of a fiscal statute. In
Oiental Bank v. Wight(1l) the Judicial Commttee held that
if a statute professed to inpose a charge, the intention to
i npose a charge upon a subject must be shown by clear and
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unanbi guous | anguage. |In Canadian Eagle Gl Co. v. R ,(2)
Vi scount Sinmon L. C. observed:
"In t he wor ds of Rowl at t
B in a taxing
Act one has to look at what is clearly said.
There is no roomfor any intendnment. There is
no equity about a tax. There is no presunp-
tion as to atax. Nothing is to be read in
nothing is to be inplied. One can only
ook fairly at the | anguage used."
In other words, a taxing statute must be couched in express
and unanbi guous | anguage. The sane rul e of construction has
been accepted by this Court in Gursahai Saigal v. Com
m ssi oner of Income-tax, Punjab (3), wherein it was stated:
“I't is well ‘recognized that the rule of
construction that if a case is not covered
within the tour corners of the provisions of a
taxing -statute, 'no tax can be inmposed by
i nference or by analogy or by trying to probe
into the intentions of the legislature and by
consi deri ng ~what ~was the substances of the
matter applies only to a taxing provision has
no application to all provisions in a taxing
statute. It does not apply to a provision not
creatinga charge for the tax but laying down
t he nmachi nery for its cal cul ation or
procedures
(1) (21880) 5 A C 842, 856
(2)[1946] A.C. 119, 140.,
(3) 1868 Punj.~ Rec. Crl. Case No. 6.
544
for its collection. The provisions in a
taxing statute dealing wth nmachinery for
assessment have to be ~construed by t he
ordinary rules  of construction, that is to
say, in accordance with the clear intention of
the legislature, which is to make a charge
l evied effective.
In that case, the court was called upon to construe the
provi sions of s. 18A of the Income-tax Act, 1922, which laid
down the machi nery for assessing the anpunt of interest and,
therefore, this court did not apply the stringent rule of
construction. Apart fromthe enphasis on the letter of the
law, the fundamental rule of <construction of ~a taxing
statute is not different fromthat of any other statute and

that rule is stated by Lord Russell of Killowen C.~ J. in
Attorney-General v. Calton Ban(1l), thus:
"The duty of t he court
IS e e to give -effect

to the intention of the legislature, as/ that
intention is to be gathered fromthe | anguage
enpl oyed, having regard to the context in
connection with which it is enployed."
To the present case the general rule of construction  of
fiscal Acts would apply, and not the exception engrafted  on
that rule; for, s. 4 of the Anendi ng Act cannot be descri bed
as a provision laying down the machinery for the cal cul ation
of tax. |In substance it enables the Incone-tax Officer to
reassess a person’s incone which has escaped assessnent,
though the time within which he could have so assessed had
expired under the Act before the amendnent of 1959. It
resuscitates barred claims. Therefore, the sane stringent
rules of construction appropriate to a charging section
shall also apply to such a provision
Before the Amending Act of 1959 was passed, Income tax
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Oficers issued notices before April 1, 1956, and al so after
that date for reopening assessnents made beyond 8 years from
the issue of such notices. The validity of such notices was
guesti oned. To save the validity of such notices the
Amendi ng Act was passed. This Court in S. C  Prashar v.
Vayasant sen Dwar kadas(2) held, on a construction of s. 4 of
the Anending Act, that it operated and validated the notices
i ssued wunder s. 34(1) (a) of the Act. as amended in 1948,
even earlier than April 1, 1956. 1In other words, notices
i ssued wunder s. 34(1) (a) of the Act before or after Apri
1, 1956, ,could not be challenged on the ground that they
were issued beyond the tinme limt of 8 years from the
respecti ve assessment years prescribed by the 1948 anendnent
Act. Section

(1) [1899] 2. Q B. 158, 164.

(2) [1964] 1 S.C R 29.

545

4 of the Anending Act of 1959, therefore, was enacted for
the sole purpose of saving the validity of such notices in
respect of all escaped incones relating to any year comrenc-
ing fromthe year ending on March 31, 1941, though they 1In
were issued beyond the prescribed time. |f the construction
sought to be placed by the |I|earned counsel for t he
appel l ants be accepted, it woul d defeat the purpose of the
amendnent in sonme cases. |If the words were clear and
exclude the class /of cases where the  notices were sent
before 8 years fromthe date of assessnent, but served
thereafter, this Court has to give themthe said neaning.
This bring us to the question of construction of the pro-
visions of s. 4 of the Amending Act. The crucial word in
the said section is "issued". ~The section says that though
a notice was issued beyond the tine within which such notice
shoul d have been issued, its wvalidity could not be
guestioned. |If the word 'issued" neans "sent", we find that
there is no provision in the Act prescribing a time limt
for sending a notice, for, under s. 34(1)(a) of the Act a
notice could be served only within 8 years fromthe rel evant

assessment year. It does not provide any period for sending
of the notice. Qoviously, therefore, the expressi on
"issued" is not wused in the narrow sense of "sent".
Further, the said expression has received, before the
amendment, a clear judicial interpretation. Under S.

34(1)(a) of the Act the Incone-tax Officer nmay in~ cases
falling wunder cl. (a) at any tine within 8 years serve  on
the assessee a notice. The proviso to that section  says
that where the notice under s. 34(1)(a) is wthin time
therein limted, the assessnent or re-assessnent to be made
in pursuance of such notice nmay be made before the expiry of
one year fromthe date of the service of the notice even if
such period exceeds the period of 8 years or 4 years, as the
case may be. In Conmi ssioner of |nconme-tax, Bonbay South v.
D. V. Churve(l1), it was argued that a notice sent before 8
years though served beyond 8 years was in conpliance wth
the section; and in support of that argunent the expression
"issued" in the proviso was relied upon to limt the neaning
of the word "served" in the substantive part of the section
Rejecting that argunent, Chagla, C. J., speaking for the
Court, observed:

"I'n other words, the attenpt is to equate the

expres-
sion "served" used in section 34 with the
expr es-
sion "issued" wused in the proviso to sub-
section

(3). Now we must frankly confess that we find
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it

difficult to understand why the Legislature
has used in the proviso the expression "where
a notice under sub-section (1) has been issued

within the

(1)(1937) 31 |I.T.R 683, 686.

546

time therein limted". 1In sub-section (1) no

time is linmted for the issue of the notice:
time isonly linmted for the service of the
notice-, and therefore it is nore appropriate
that the expression "issued" wused in the
proviso to sub-section (3) should be equated
with the expression "served" rather than that
the expression "served" used in sub-section
(1) should be equated with the expression
"issued" used in the proviso to sub-section
(3)."
This deci'sion equated the expression "issued" with expres-
sion "served". The Al | ahabad H gh Court in Sri N was V.
I ncome-tax O ficer(1l) has also interpreted the word "issued"
to nmean "served". The relevant rule of construction is
clearly stated by Viscount Buckmaster in Barras v. Aberdeen
Steam Trawl i ng and Fi shing Co. Ltd.(2) thus:
"I't has l'ong been a well established principle
to be applied in the consideration of Act of
Parliament that where a word of doubtfu
meani.ng has received a clear judicia
interpretation the subsequent statute which
i ncorporates the same word or the sane phrase
in a simlar context, must be con,-,trued so
t hat the word or phrase is i nterpreted
according to the nmeaning that has previously
assigned to it."
Section 4 of the Anending Act was enacted for saving the
validity of notices issued under s. 34 (1) of the Act. Wen
that section used a word interpreted by courts’ in the
context of such notices, it would be reasonable to assune
that the expression was designedly used in the sane sense.
That apart, the expressions "issued" and "served" are used
as interchangeable terns both in dictionaries and in other

statutes. The dictionary nmeaning of the word "issue" is
"the act of sending out, put into circulation, delivery wth
authority or delivery". Section 27 of the General~ C auses

Act (Act X of 1897) reads thus:
"Where any Central Act or ‘Regulation nade
after the conmrencenment of this Act ~authorizes
or requires any docunent to be served by post,
whet her the expression "serve" or . either of
the expression, "give" or "send" or any / other
expression is used, then, unless a “different
intenti on appears, the service shall be deened
to be effected by properly addr essi ng,
prepayi ng and posting
(2) [1933] A.C. 402, 411
(1) (1956) 30 I.T.R 381.
547
by, registered post, a letter containing the
docunent, and unless the contrary is proved,
to have been effected at the tinme at which the
letter would be delivered in the ordinary
course of post."
It would be seen fromthis provision that Parlianent used
the words "serve", "give" and "send" as interchangeable
wor ds. So too, in ss. 553, 554 and 555 of the Calcutta
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Muni ci pal Act, 1951, the two expressions "issued to" or
"served upon" are used as equival ent expressions. In the
| egi slative practice of our country the said two expressions
are sonetinmes used to convey the sane idea. In other words,
the expression "issued" is used in alimted as well as in a
wi der sense. We rmust, therefore, give the expression

"issued" in s. 4 of the Amending Act that neaning which
carries out the intention of the Legislature in preference
to that which defeats it. By doing so we wll not be
departing fromthe accepted neaning of the expression, but
only giving it one of its meanings accepted, which fits into
the context or setting in which it appears.

Wth this background Ilet us give a closer look to the
provisions of s. 4 of the Anending Act. The object of the
section is to save thevalidity of a notice issued beyond
the prescribed tine. Though the tine wthin which such
noti ce shoul d have been issued under s. 34(1) of the Act, as
it stood before its anmendnment by 's. 18 of the Finance Act of
1956, had expired, the said notice would be valid. Under s.
34(1) of the Act, as we have already pointed out, the tine
prescribed was only for-service of the notice. As the
notice mentioned in s. 4 of the Arending Act is linked wth
the time prescribed under the Act, the section becones
unworkable if the narrow meaning is given to the expression
"i ssued". On the/other hand, if we give wider nmeaning to
the word, the section would be consistent wth t he
provisions of s. 34(1) of the Act. ~Mdrreover, the narrow
meani ng woul d i ntroduce anonelies in the section: while the
noti ce, assessnment. or re-assessment were saved, t he
internediate state of service would be avoided. To put it
in other words, if the proceedings were only at the stage of
i ssue of notice, the notice could not be questioned, but if
it was served, it could be questioned; though it was ' served
beyond tine, if the assessment was conpleted, its validity
could not be questioned. The result would be that the
validity of an assessment proceeding woul d depend upon the
stage at which the assessee seeks to question it. That could
not have been the intention of the Legislature. Al /these
anonmal ies would disappear if the expression was  given the
wi der meani ng.

LP(D)1SCl-18(a).....

548

To 'summarize: the clear intention of the Legislatureis to
save the validity of the notice as well as the assessnent
from an attack on the ground that the notice was given be
yond the prescribed period. That intention would be effec-
tuated if the wder meaning is given to the ~expression
"issued” takes in the entire process of sending the notice
as well as the service thereof. The said word used in s.
34(1) of the Act itself was interpreted by courts to nean
"served". The linmited neaning, nanely, "sent" wll - exclude
from the operation of the provision a class of cases and
i ntroduce anomal i es. In t he ci rcumst ances, by
interpretation, we accept the wder neaning the wor d
"issued" bears. In this view, though the notices were
served beyond the prescribed tine, they were served under s.
4 of the Anending Act. No other point was raised before us.
In the result, the appeals fail and are di;-,nmssed wth
costs. There will be one hearing fee.

Appeal s di sm ssed.
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