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English law-Civil servant--Holding office at the pleasure
of Crown--Wether applicable in India.

HEADNOTE

Hel d, that the rule of English law that a civil servant
cannot’ nmaintain a suit against the State or agai nst/ the
Crown for the
787
recovery of arrears of salary does not prevail in  India
and it has been negatived by the provisions of the statute
law i n I ndia.

Section 240 of the Governnent of India Act, 1935,
places restrictions and limtations on the exercise of
the pleasure of the Crown and these restrictions nust be
gi ven ef f ect to. They are inperative and mandatory.
Therefore whenever there is a breach of restrictions
i mposed by the statute’ by the Governnent or the Crown
the matter is justiciable and the aggrieved party is
entitled to suitable relief at the hands of the court.
CGovernment servants are entitled to relief |ike any ot her
per son under the ordinary law, and that relief nust be
regul ated by the Code of Civil Procedure.
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Punjab Province v. Pandit Tara Chand ([1947] F.C R
89) approved.

H gh Conmi ssioner OF India and Pakistan v. [|.M Lal
([1948] L.R 75 1.A 225) distinguished.

JUDGVENT:

Cl VI L APPELATE JURI SDI CTI ON: G vil Appeal No. 70
of 1952.

Appeal by special leave fromthe Judgment and Decree

dated the 5th May, 1949, of the High Court of Judicature at
Pat na (Manohar Lall ‘and Mahabir Prasad JJ.) in Appea
from Appellate Decree No. 2091 of 1946.

C. K. Daphtary, Solicitor-General far India (G N Josh
and Porus A. Mehta, with hin) . for the appellant.

8. P. Sinha (Nuruddin Ahmed, with him for t he
r espondent..

1954, February 11. The Judgnent of the Court was
del i vered by
MAHAJAN G 1.--This is an appeal by the State of Bihar
against the judgment of the H gh Court of Judicature at
Patna whereby the High Court passed a decree for arrears
of salary of the respondent against the State fromthe 30th
July, 1940, up to/'the date of the institution of the suit.

The undi sputed facts of the case are: That the respondent

was appoi nt ed a Sub- | nspect or of Police by t he
| nspect or- General of Police, Bihar and Orissa, in January,
1920. In the year 1937 departnental proceedings wer e
taken against himand he was found guilty of cowardice and
of not preparing search lists and was puni-shed by
denoti on for ten years. On  appeal ; the Deput y
| nspector-General of Police held
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t hat t he r espondent was guilty of cowardice but
acquitted him of the other charge. By an order dated
the 23rd July, 1940, which was comunicated’ to the
r espondent on the 29th of  July, 1940, the Deputy
| nspect or - Gener al of Police having found him  guilty of
cowardice nmde an order dismissing him from _service.
Furt her appeal s by the respondent  to the Inspector-
Gener al of Police and to the Governor of Bihar were
unsuccessful .

Aggri eved by the departnmental action taken against him
the respondent filed the suit out of which this —appea
arises in the court of additional subordi nate judge agai nst
the State of Bihar for a declaration that the order of the
Deput y I nspector-Ceneral of Police dismssing himfrom
service was illegal and void and that he should be regarded
as continuing in office. He also clained a sumof Rs. 4,241
from30th July, 1940, to the date of the suit on account of
arrears of salary. The State contested the claim and
pl eaded t hat t he plaintiff held his service at the
pl easure of the Crown, and could not call in question the
grounds or the reasons which led to his dismssal, and that
in any case he had been reinstated in service from the
30th of July, 1940, and t he or der of disnissa
therefore was no |longer operative, and the suit had
thus becone infructuous. The addi ti onal subor di nat e
j udge by his judgnent dated the 2nd February, 1945,
dismssed the suit on the finding that t he Gover nirent
havi ng reinstated t he respondent he had no cause of
action. As regards the arrears of salary, it was held that
the claim to it could only be mde according to the
procedure prescribed under rule 95 of section 4-of Chapter
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IV of Bihar and Oissa Service Code. This decision was
confirnmed in appeal by the additional district judge.
On further appeal t he Hi gh Court reversed t hese
deci si ons and decreed the claimfor arrears of salary
in the sumof Rs. 3,099-12-0. It was held that rule 95
of the Bihar and Orissa Service Code had no application
because the respondent had never been dismissed wthin
the neaning of that rule. It was further held that the
plaintiff was entitled to maintain the suit for arrears of
pay in view of the decision
789
of the Federal Court in Tara Chand Pandit’s case(1l) the
correctness 015 which was not affected by decisions of the
Privy Council in cases of 1. M Lall(2) and Suraj Narain
Anand(3).
The principal questions involved in this appeal are:
(1) Wiether the High Court <correctly held that rule 95
above nmentioned had no application to the case ?
(2) Wiether a suit 15or arrears of salary by a civi

servant . is~ conpetent in a civil court ?

Rule 95 of the Bihar and Orissa Service Code provides:
Rule 95 "Wen the suspension of a Governnent servant as
a penal ty for msconduct is, wupon reconsideration or

appeal , hel d to have been wunjustiliable or not wholly
justifiable; or when a Governnent servant who has been
di smssed or renoved, or suspended pendi ng enquiry into

al | eged m sconduct is reinstated;
the revising or appellate authority may grant to him for
the period of his absence from duty

(a) if he is honourably ~acquitted, the full pay to

which he would have been entitled if he had not been
di smi ssed, renoved or suspended and, by an order to
be separately recorded, any allowance of which he was in
recei pt prior to his dismissal, renpval or suspension; or
(b) if otherwi se, such proportion of such pay and
al | owances as the revising or appellate authority may
direct."
The provisions of this rule enable an appellate or  revising
aut hority, when nmaking an order of reinstatement” to  grant
t he reliefs mentioned in the rule. Cbviously these
provi sions have no application to the situation that arose
in the present case. The respondent here was dism ssed by
the Deputy Inspector-GCeneral of Police, though he was
appointed by the |Inspector-General of Police. This was
clearly contrary to the
(1) [1947] F.C.R 89.
(2) 75 1. A 225,
(3) 75 1. A 343.
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provisions of section 240 (3) of the Government of /India
Act, 1935, which provides that no person shall be “disnissed
from the service of H's Mjesty by an authority
subor di nat e to that by which he was appointed. But
nevert hel ess the appeal -preferred by him to the
I nspector-CGeneral of Police was rejected and his petition
to the GCovernment of the State met with the same fate
so that he was never reinstated by the order of any
revising or appel late authority. It was only after the
present suit was filed that the Government reinstated him
This was no proceeding in revision or appeal. In these
ci rcunst ances the enabling provisions of rule 95 had
no application whatsoever to the case of the plaintiff.
What happened subsequent |y is a matter whol |'y
out si de the contenplation of the rule. After the
institution of the suit, the Chief Secretary to the




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 4 of 12
Governnment of Bihar realising the wuntenability of the
Covernment’s position wote to the | nspect or - Gener a
of Police that the order of dismssal should be treated as
null and void and that the respondent should be
rei nst at ed. Thus t he r ei nst at enent of t he

plaintiff the tel egram of the 30t h Decenber, 1943,
was not nade at the instance of any of the authorities
nentioned in the rule in exercise of their jurisdiction
appel l ate, or revisional, but was nmade at the instance of
t he def endant in the suit who had realised that it was not
possi bl e to defend the order of dism ssal. For the reasons
gi ven above we are of the opinion that the Hi gh Court was
right in holding that rule 95 had no application to the
facts and circunstances ~ of this case and that the enabling
provisions of this rule did not operate as a bar to the
plaintiff’s action.

The next contention of the I|earned Solicitor-Genera
that a suit by a public servant. against the State for
recovery ~/of ~arrears of salary cannot be nmaintained in a
civil court-is again, in our opinion, wthout substance. W
think that the matter is covered by the decision of the
Federal Court in Tara Chand Pandit’s case(1) wi th which
we find ourselves in respectful agreenent. |In that case the
| earned Attorney Ceneral had argued with great force all the
points that were
(1) [1947] F.C.R 89.
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ur ged in this appeal before us by the | ear ned
SolicitorCeneral and were dealt with by the Federal Court in
great detail. It was there held that the prerogative right
of the Crowmn to dismss its servants at wll having

been given statutory formin sub-section (1)of section 240
of the Governnent of India Act, 1935, it could only be
exerci sed subject to the Ilimtations inposed by the
remai ni ng sub-sections of ‘that section and that it nust
follow as a necessary consequence-that if any of those
limtations was 'contravened the public servant concerned
had a right to maintain an action against the Crown for
appropriate relief and that there was no warrant for the
proposition that that relief nust be linted to a
decl arati on and should not go beyond it. It was further held
that even if apart fromthe prerogative of the Crown to
termnate the service of any of its servant at wll, t he
further prerogative could be invoked that no servant of
the Crown could maintain an action against the Crown to
recover arrears of pay even after the pay had been
earned and had becone due and that the prerogatives of the
Crown had been preserved in the case of India by section 2

of the Constitution Act, it rmust be presunmed  that 'this
further prerogative had been abandoned in the case of
India by the provisions of’ the Code of Givil Procedure
and that it was not possible to subscribe to the

proposition that while a creditor of a servant of the
Crowmn was entitled as of right to conpel the Crown to pay
to hima substantial portion of the salary of such servant
in satisfaction of a decree obtained agai nst him the
servant hinmself had no such right. M. Justice Kania, as he
then was, in a separate but concurring j udgrent ,
negati ved the contention of the Attorney-Ceneral in these
termns:

"The question whether the lawin England and India is
the sanme on this point should be further considered having
regard particularly to the provisions found in the
Cvil Procedure Code. |In this connection, section 60(1)
and clauses (i) and (j) of the proviso, and expl anati on
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(2) should be noted. Under section 60 al | property

bel ongi ng to the judgnment debtor is liable to be

att ached. In stating the

792

particul ars of what may not be attached and sold,
exenption to a limted extent is given in respect of
the salary of a public servant. These provi si ons of

the Code of Cvil Procedure were not noticed in Lucas
v. Lucas and High Commissioner for India(l ), as the
application was made in England and the Civil Procedure

Code of 1908 did not apply there. The provisions of
section 60 of the Civil Procedure Code give aright to
the creditor to attach the salary of a servant of the
Crowmn. There can be no dispute about that. | f t he
contention of the appellant  was accepted, the result will
be that while the civil servant cannot recover the noney
in asuit against the Crown,~ his ,creditor can recover
the same in _execution of a6 decree against the civi

servant . Thi's right of the creditor to receive noney in
that nmanner has been recognised in innunerable decisions
of all Hi.gh Courts. There were sinmilar provisions in the

Cvil Procedure Code of 1882 al so. By reason of section 292
of the Constitution Act, the Code of Civil Procedure, 1908,
continues in force, in spite of the repeal of the Government
of India Act of 1915.  Could the Inperial Parlianent’ in
enacting section 240 and being deened aware of the
provi sions of section 60 of the CGvil Procedure Code, have
thought it proper to give this privilege to  a creditor,
while denying it to the officer hinmself ? To hold so, the

words of section 240 of the Constitution Act will have to
be undul y and unnaturally st rai ned. NMor eover in
expl anation (2) of section 60 the word *salary’ is defined.

In the proviso to section 60 clause (i) the word 'salary’
is used as applicable to private ~“enployees and to
CGovernment servants al so. The word ’salary’ in respect of a
private enployee nust nean an enforceable right to receive
the periodical paynents nentioned in the explanation. In
t hat connection it is not used in the sense of a bounty.
It will therefore be inproper to give the same word, when
used with regard to a civil servant under the Crown a
different meaning in the sane clause. It seems to me
therefore that the Inmperial Parlianent has not accepted
the principle that the Crown is not liable to pay its
servant sal ary

(1) (1943) P. 68.
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for the period he was in service, as applicable to
British I ndi a or as formng part of the doctrine t hat
service under the Crown is at H's Majesty’s pleasure.™

The | earned Solicitor-Ceneral contended t hat t he
decision in Tara Chand Pandit’s case(1), was no |onger good
aw and should be deened to have been dissented from and
overruled by the decision of their Lordships of the ‘Privy
Council inl. M Lall’s case(2), and that in any event the
vi ew expressed in that decision should be preferred to the
view expressed in Tara Chand Pandits case. W are unable
to uphold this contention. It seems that during the
argunents in Lall’s case attention of their Lordships was
not drawn to the decision of the Federal Court in Tara
Chand Pandit’s case because the point was not directly
involved therein. 1In that case no claimhad been nade
by the plaintiff for arrears of his pay. The plaintiff had
sued for a declaration sinmpliciter that the order of
his renmoval fromthe office was illegal and that he was
still a menber of the Indian CGvil Service. The Hi gh
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Court granted that declaration. The Federal Court, on
appeal, substituted for the declaration nade by the High
Court a declaration that the plaintiff had been wongfully
di sm ssed. The case was renitted to the High Court wth
a direction to take such action as it thought necessary in
regard to any application by the plaintiff for leave to
amend the claim for recovery of danmages. On appeal to
t he Privy Council the decree and the order nade by the
Federal Court was nodified and their Lordships held that
in their opinion the declaration should be varied so as
to declare that the purported dismssal of the respondent
on the 10th August, 1940, was void and inoperative and

the r espondent remained a nmenber of the I ndi an
Cvil Service at the date of the institution of the suit,
20th of June, 1942. The Hi gh Commissioner for |India had
al so appeal ed against the order of the Federal Court

remtting the caseto the High ~Court for anendnment of the
plaint. The plaintiff ~did not want to maintain the order of
t he Feder al Court to renit,” before the

(1) [1947] F.C.R 89

(2) 75 1. A 225.

14--95 S.C.1./59
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Privy Council. He however wurged that he was entitled to
recover in the suit his arrears of pay fromthe date of the
purported order of dismssal wup to the date of action

t hough this was not one of the reliefs claimed by him in
the suit at all. This relief that was claimed by him
before the Board was negatived by their Lordships on the
ground that no action in tort could lie against the
Crowmn and that such an action nmust either be  based on

contract or conferred by st at ut e. Thei r Lordshi ps
approved of the judgnment of Lord Bl ackburn in t he
Scottish case of Mulvenna v. The Admralty(1l), in which
t hat | ear ned Judge laid down the rule in the follow ng

terns after review ng various authorities:

"These authorities deal only with the power of the
Crowmn to dismiss a public servant, but they appear to ne
to establish conclusively certain inportant points. The
first is that the ternms of service of a public servant are
subj ect to certain qualifications dictated by public
policy, no matter to what service the servant may belong,

whet her it be naval, mlitary or civil, and no matter what
position he holds in the service, whether exalted or
hunbl e. It is enough that the servant is a public
servant, and that public policy, no matter on what

ground it is based, demands the qualification. The next
is that these qualifications are to be inplied in_ the
engagenent of a public servant, no matter whether /they
have been referred to when the engagenent was made or not.
If these conclusions are justified by the authorities to
which | have referred, then it would seemto follow that the
rul e based on public policy which has been enforced agai nst
mlitary servants of the Crown, and which prevents such
servants suing the Crown for their pay on the assunption
that their only claimis on the bounty of the Crown and not

for a contractual debt, nust equally apply to every
public servant. It also follows that this qualification
must be read, as an inplied condition, into every contract

between the Crown and a public servant, wth the effect
that, in terns of their contract, they have no right to
their remuneration which can be

(1) [1926] S. C. 842.
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enforced in a civil court of justice, and that their only
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remedy under their contract lies in an appeal of an officia
or political kind ."

The observati ons nmade in Mul venna V. The
Admiralty(1l), which is a Scottish case, could not have been
made if in the law of that country there were provisions
simlar to the provisions nmade in various sections of
the Code of Civil Procedure referred to by the Federal Court
in Tara Chand Pandit’'s case(2). It was further urged that
the sanme view was taken by Pilcher J. inLucas v. Lucas and
the High Comm ssioner for India(a). There the question for
consi derati on was whether the sterling overseas pay of an
Indian civil servant was a debt oW ng and accruing
wi thin the neaning of rule 1 of Order XLV of the Rules of
t he Supr ene Court and which could be attached in
sati sfaction of an order for the paynment of alinony. The
real point for decision in that case was whether the whole
or any portion of the salary of a nenber of the Indian
Cvil /Service was liable to attachment in England in
sati sfaction of the judgnment debt. It appears t hat
the attention of the | earned Judge was not invited to the
provi sions of section 60 and other rel evant provisions of
the Code of G vil Procedure and the |earned Judge applied
the dictumof Lord Blackburn in Milvenna v. The Admiralty(
1 ), to the case of a civil servant fromIndia. As the
application was nade in England and the G vil Procedure Code
did not apply there, ' the provisions of the Code were not
noticed in that case. W are therefore of the opinion that
the rule laid down by their Lordships of the Privy Counci
in 1. M Lall’s case(4), wthout a consideration of t he
provisions of the Code of Civil Procedure relevant to the
inquiry and without a consideration of the reasoni ng of
the Federal Court in Tara Chand Pandit’'s case(2), cannot be
treated, particularly because the matter was not ‘directly
involved in the suit, as the final word on the subject. We
are in no way bound by the decision given either in Tar a
Chand Pandits case(2 ), or by the

(1) [1926] S.C. 843. (3) [1943] P. 68,

(2) [1947] F. C R 89. (4) 75 1. A 225,
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decision given by the Privy GCouncil-in 1. M Lall’s case

(1). But on a consideration of the reasons given-in the two
judgnents we think that the rule of English law that a,civi
servant cannot naintain a suit against the State or
against the Crown for the recovery of arrears of salary
does not prevail in this country and that it has  been
negatived by the provisions of the statute l'awin India.
Reliance was also placed by the |earned Solicitor-
CGeneral on the decision of the Federal Court in Suraj Norgin

Anand v. North West Frontier Province(2). In. that /case
Suraj Narain having been appointed a Sub- | nspect or of
Police posted in the North West Frontier Province by the
| nspect or - Gener al of Police of t he Provi nce was

subsequent |y dism ssed by the Deputy Inspector-General of
Police. Failing to get relief-by departnental proceedings
he instituted a suit in the Court of the Senior Subordinate
Judge, Peshawar. The subordinate judge di smi ssed t he
sui t as being unsustainable. This decision was upheld by
the Court of the Judicial Conm ssioner. The Federal Court
held that the Courts below were not justified in dismssing
the suit, that the plaintiff was at |least entitled to a
declaration that the order of dism ssal passed against him
was void. That ~court accordingly set aside the decree
of the Judicial Commissioner and remitted the case with a
decl arati on that there shal | be substituted for the
decree appeal ed agai nst a declaration in the terns
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above st at ed, with such further directions as the
circunstances of the case nay require in the light of the
observations of their judgnent. The Province appealed to
t he Privy Council against the decision of the Federa
Court . It was held by the Board in the first instance
allowing the appeal of the North West Frontier ’Province
and reversing the decision of the Federal Court of India,
that the North West Frontier Province Police Rules, 1937,

had becone operative in 1938 at sone date before April 25,
1938, when the respondent was di smissed, and that rule 16
(1) was a valid rule made under t he aut hority

conferred on the

(1) 75 1. A 225,

(2) [1941] F.C. R 37.
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appel l ant by section 243 of the Governnent of India Act,
1935, and that the respondent’s suit was rightly dismssed,
but subsequently on-the petition of the respondent asking
the Board to reconsider’ their decision on the ground
that it 'had been ascertained that the Police Rules of 1937
were in fact printed and published on April 29, 1938, that
was, four days after the date of his dismissal, the Board
hear d t he appeal further, when t he respondent’s
al | egati on was admitted and, :applying the reasoning in
their previously delivered judgment, the Board reversed
their fornmer decision and affirned the judgnent of the
Federal Court which had held that’ the respondent’s
di smissal was void.and :inoperative. During the arguments
before the Privy ,Council reference was nade to section 60

of the Code of-Civil Procedure -and to the decision of the
Federal 'Court in Tara Chand Pandit’'s case(1l), and it was
also noticed that following on the renmit of the case to
the Judicial. Comnissioner by the order ~of the Federa

Court, dated Decenber 4, 1941, the respondent had , obt ai ned
a decree for paynment of Rs. 2,283 against the appellant in
respect of arrears of pay fromthe date of dism ssal to
the institution of the suit. Wen the appeal cane
before the Board for further hearing their Lordships on the
6t h August, 1948, caused a letter to 'be addressed 'to the
solicitor representing the appellant, informng him that
their Lor dshi ps now proposed 'hunbly to advise H's
Maj esty that the appeal should 'be dismssed, and stating
that the order as to costs would not be varied. The
letter pointed out that if this :advice were tendered, and
if H s Majesty were pleased to accept it, the effect ~would
be that the declaratory 'judgnment of the Federal Court woul d
stand. Finally, '"the letter referred to the award of Rs.

2,283 to the respondent by the Court of ‘the Judicia

Conmi ssi oner 'which, according to a subm ssion mde by the
appel lant’s counsel, was open to challenge, and -inquired
whet her the appellant wished to have an opportunity , of
satisfying their Lordships that the point was open, ‘and of
being heard on it. By their Lordships’ direction a copy of
this letter was sent to the respondent.

(1)[1947] F.C. R 89.
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An intimation was received by the Privy Council that the
appel l ant did not wish to offer any further arguments on the
case. The respondent also did not desire an opportunity of
arguing that he-should now beawarded arrears of pay from
the date of the institution of the suit onwards. In these
circunstances the Board refused to deal further wth the
matter and advised H's Mjesty t hat t he decl aratory
judgrment of the Federal Court be restored and proceeded to
observe that it would be open to the respondent to pursue
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any remedy which flows fromthat declaratory judgnment in an
appropriate court. Thei r Lordshi ps concl uded t he

judgrment with the followi ng observations :-

"Their Lordships nmust not be understood, however, as
expressing an opinion that the respondent was entitled as
of right to recover the sumof Rs. 2,283 which was awarded
to him or that he has any claimto a further sum in
respect of arrears of pay. It is unnecessary, owing to
the very proper attitude of the appellant, to express any
view as to the former question, and the latter question
does not arise in this appeal which is fromthe decision
of the Federal Court. If that decision is affirnmed the
respondent who did not hinself enter an appeal, cannot now
ask for anything nore."

It is thus clear that in express terns in this decision
their Lordships decl i ned to give any opinion on the
guestion whet her the” respondent was entitled as of
right to recover arrears of pay awarded to him by the"
Judi ci al Conmi ssi oner, in spite of the ci rcunst ance
that their attention had been drawn to the decision of
the Federal Court in Tara Chand Pandit’'s case(l). This
decision therefore cannot be said to support the view
cont ended for by the learned Solicitor-Ceneral. On t he

other hand, it nust be assuned that in spite of their
decision in 1. M Lall’s case(l), their Lordships in this
case, the judgnent /in which was delivered subsequent to

the decisionin 1, M Lalls case(2), on Novenber 4, 1948,
did not reaffirm the propositions

(1) [1947] F.C.R 89.

(2) 75 1. A 225,
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laid down in that case but preferred to express no ' opinion
on the point.

It was suggested that the true viewto take is that. when
the statute says that the office is to be held at
pl easur e, it means "at pleasure”, and no-rules or
regul ations can alter or nodify (that; nor can section 60
of the Code of Civil Procedure,  enacted by a subordinate
| egislature be used to construe an Act of ~a superior
| egi sl ature. It was further suggest ed t hat some
meani ng rnust be given to the words "holds office during
H's Mjesty's pleasure” as these words cannot be ignored
and that they bear the neaning given to themby the  Privy
Council in 1. M Lall’'s case (1).

In our judgnent, these suggestions are based on a

nm sconcepti on of the scope of this expressi on. The
expression concerns itself with the tenure of office of the
civil servant and it is not inmplicit init that a civi

servant serves the Crowmn ex grati or that his salary is
inthe nature of a bounty. It has again no relation or

connection with the question whether an action can'be filed
to recover arrears of salary against the Crown. The origin
of the tw rules is different and they operate on two
different fields.

The rule that a civil servant holds office at the
pl easure of the Crown has its originin the latin phrase"
durante bene placito" ("during pleasure") neaning that
the tenure of office of a civil servant, except where
it is otherwise provided by statute, can be term nated
at any time wthout cause assigned. The true scope and
effect of this expression is that even if a special contract
has been made with the civil servant the Crown is not bound
thereby. In other words, civil servants are liable to
di smissal wthout notice and there is no right of action
for wongful dismssal, that is, that they cannot <claim
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danages for premature term nation of their servi ces.
[ See Fraser’'s Constitutional Law, page 126; Chal ner’s
Constitutional Law, page 186; Shenton v. Smith (2); Dunn v.
The Queen(3) ].

This rule of English | aw has not been fully adopted in
section 240. Section 240 itself places restrictions

(1) 75 1.A 225, (2) [1895] A.C 229, 234. (3) [1896]
Q B. 116.
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and l[imtations on the exercise of that pleasure and
t hose restrictions must be given effect to. They are
i mperative and mandatory. It follows therefore t hat

whenever there is a breach of restrictions inposed by the
statute by the Governnent or the Crown the nmatter is
justiciable and the “party aggrieved is entitled to
suitable relief at the hands  of the court. As pointed out
earlier in this -judgnent, there is no warrant for the
propositian t hat the relief nust be limted to the
declaration and cannot go beyond it. To the extent that
t he rul'e ~that ~ Governnent ~ servants hold office during
pl easure —has ~been departed from by the statute, t he
CGovernment servants are entitled to relief Iike any other
person under the ordinary ~law, and that relief therefore
must be regulated by the Code of Cvil Procedure.
Section 292 of the Governnent of  India Act, 1935,
provides that the law in force in British India imrediately
bef ore the comrencenent of the Act shall continue in force

until altered, 'repealed or amended by a conpet ent
| egi sl ature. Sections 100 to 104 of the Covernment of
India Act. 1935, confer | egislative powers on the
di fferent | egi sl atures inthe country. Item 4 of the
concurrent list in the Seventh Schedul e reads thus:. "G vi

Procedure and all matters includedin the Code of GCvi

Procedure, at the date of the passing of this Act." It

is cl ear therefore that the Indian Legislatures were
conferred by the Government of India Act, 1935, power to
regulate the procedure in regard to actions against the
Gowmn and to nake provision for reliefs that could be
gr ant ed in such actions. These provi si ons of t he
CGover nirent of India Act, 1935, stand by thensel ves
i ndependent |y of what is contained in section 240, and
therefore no question arises that section 60 of the Code
of Civil Procedure which has the sanction of t he
Gover nnent of India Act, 1935, itself is in status |ower
than the rule laid down in section 240.

The rules of English [aw that the G own cannot be sued
by a civil servant for money or salary or for conpensation
has its origin in the feudal theory that the Crown cannot be
sued by its vassals or subjects inits
801
own courts. Fromthis theory the comon |aw | awers in
Engl and deduced two rules, nanely, (1) that the King can
do no wong, and (2) that as a matter of procedure no action
can lie inthe King's courts against the Cr own. (See
Ri dge’s Constitutional Law, eighth edition, page 295, —and
Fraser’s Constitutional Law, page 164). The subject, in this
situation, could only proceed by way of a petition of right
which required the previous permission of t he Cr own.
Per m ssi on was given by a fiat justitia issued by the
Crowmn. It was not in practice refused to a petitioner who
had any shadow of a claim so that pr obabl y t he
di sadvant ages of this form of procedure wer e nor e
theoretical that substantial. Petitions of right and
vari ous ot her special fornms of Engl i sh procedure
applicable exclusively to actions by and against the Crown
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were abolished by the Crown Proceedings Act, 1947, whi ch
provi des that in future clains against the Crown m ght
be enforced as of right and without the fiat of His
Maj esty, and that they shoul d be enforceable by ordinary
procedure in accordance with the rules of the Hi gh Court or
the County Court as the case m ght be. Arrears of
sal ary were being actually recovered by the procedure
of petition of right in England. '[See Bush v. R (1)]-
There the judgnent resulted in favour of the suppliant.
The claimwas in respect of the ampunt of salary due to him
as Master of the Court of Queen’s Bench in I rel and.
(Robertson’s Cvil Proceedings by or agai nst the
Crown, page 338).

In India, fromthe earliest tinmes, the node of procedure
to proceed agai nst the Crown has been laid down in the Code
of Civil Procedure and the procedure of petition of
right was never - adopted in.this country, and the sane
seens to have been the rule in Australia and ot her Col onies.
Section 56 of the  Judiciary ~Act, 1903, relating to the
Conmonweal th of Australia provides:

" Any person maki ng any claim against t he
Conmonweal th, whether in contract or in tort, may respect
of the claim bring~ a suit against the
(1) [1869] Tinmes News, My 29.
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Conmonweal th in the H gh Court or in the Suprene Court of
the State in which the claimarose."

Under the New ' South Wl es Act, 39 Vict. No. 38,
the Governnment of the Colony is liable to be sued in an
action of tort as well as in contract. Section 65 of the
Government of India Act, 1858, conferred the right of suit
against the CGovernment. It provided that "all persons and
bodies politic shall and nay have and take the sanme suits,
renedi es and proceedings |egal and equitable, against the
Secretary of State in Council of India as they could have
done against the said company” (the East India Conpany).
This was replaced by section 32 of the Governnment /of India
Act, 1915. Sub-section (2) of that section ran as follows

"Every per son shal | have the sane remedi es
against the Secretary of State in Council as he might have
had against the East India Conpany if —the Governnent

of India Act, 1858, and this Act had not been passed.™
This was repl aced by section 176(1)of the Governnent -~ of
India Act, 1935, which substantially reproduced these

provisions. Fromthese provisions it is clear that the
Ctowmn in India was liable to be sued in respect of acts,
which in England could be enforced only by a petition of

right. As regards torts of its servants in exercise of
sovereign powers, the conpany was not, and the Crown in
India was not, |iable unless the act had been ordered or
ratified by it. Be that as it may, that rule 'has no

application to the case of arrears of salary earned by a
public servant for the period that he was actual ly in
office. The present claimis not based on tort but is based
on quantum neruit or contract and the court is entitled to
give relief to him The Code of G vil Procedure from 1859
right up to 1908 has prescribed ’'the procedure for al
ki nds of suits and section 60 and the provision of Oder
XXl substantially stand the same as they were in 1859 and
t hose provi si ons have received recognitionin all the
CGovernment of India Acts that have been passed since the
year 1858. The salary of its civil servants in the
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hands of the Crown has been made subject to the wit of
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civil court. It can be seized in execution of a decree
att ached. It is thus difficult to see on what grounds

the claim that the Crown cannot be sued for arrears of
salary directly by the civil servant, though his creditor
can take it, can be based or substai ned. VWhat coul d
be clained in England by a petition of right can be
claimed in this country by ordinary process.

For the reasons given above we are of the opinion that
this appeal is without force and we accordingly dismnss
it with, costs.

Appeal dism ssed.
Agent for the appellant: R H Dhebar
Agent for the respondent: S.P. Varna.




