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CASE NO. :
Appeal (civil) 3018 of 2006

PETI TI ONER:
State of CGujarat & Anr.

RESPONDENT:
Kar shanbhai K. Rabari & Os.

DATE OF JUDGVENT: 18/ 07/ 2006

BENCH:
ARI JI T PASAYAT & LOKESHWAR SI NGH PANTA

JUDGVENT:
JUDGMENT
(Arising out of SLP (C) Nof . 6979 of 2005)

ARI JI T PASAYAT, J.
Leave granted.

The State of Cujarat and Superintendi ng Engi neer,

Capital Project Crcle, Gandhi nagar, Gujarat, question legality
of the judgment rendered by a Division Bench of the CGujarat

H gh Court . By the inpugned judgnment the Division Bench

set aside the judgnent of a |learned Single judge who had

dism ssed the wit petition filed by the respondents. Learned
Si ngl e Judge hel d that the respondents were daily workers

who were tenporarily appointed for transitory work on a work
charge basis and could not be treated at par with regul ar

enpl oyees who were appoi nted on the basis of Recruitnent

Rul es.

The Divi sion Bench by the inpugned judgnment held that
the respondents were entitled to all the benefits available to
per manent enpl oyees of the State Governnent under the
Governnment Resol ution dated 17.10.1988 and no order
di luting/reversing the sane can/could be passed by any
ot her Authority/Functionaries of the State Government.
Accordingly the Letters Patent Appeal filed by the respondents
was al |l owed and the Communi cation/ Order dated 12.8.1991
by the State Governnent was quashed. It was held that
benefits apart fromthose clearly nentioned in the resolution
dated 17.10.1988 like | eave travel concession, |eave increnent,
various advances, allotment of Governnent quarter were
adm ssible to daily wagers covered under the said resol ution.
Learned counsel for the appellant submtted that the
vi ew expressed by the Division Bench is clearly contrary to
what has been stated by a Constitution Bench of this Court in
Secretary, State of Karnataka and Qthers v. Umradevi and
Os. [2006 (4) SCC 1]. It was further submitted that the
Di vi sion Bench erroneously held that other benefits apart from
those expressly nentioned in the Resolution dated 17.10.1988
were admi ssible as the expression "etc"(etcetera) has been
nmentioned. It was subnmitted that the view expressed in this
Court is clearly contrary to what has been stated in Union of
I ndia and Another v. Manu Dev Arya [2004(5) SCC 232].

Learned counsel for the respondents on the other hand
submitted that the Hi gh Court has adopted the view necessary
to be taken in the case of poor enpl oyees who have been
rendering services for a very |long period.
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We find that the case of the parties has to be considered
in the light of what has been stated by this Court in Urma
Devi’'s case (supra). It has been inter alia observed by the
Constitution Bench as follows :

"Even at the threshold, it is necessary to keep
in mnd the distinction between regul arization
and confernent of permanence in service
jurisprudence. In State of Mysore v. S. V.

Nar ayanappa Al R 1967 SC 1071 this Court

stated that it was a m s-conception to consider
that regul arization meant pernanence. In R N
Nanj undappa v. T. Thinmm ah and Anr. [1972

(1) SCC 409], this Court dealt with an

argunent that regularization would nean
conferring the quality of permanence on the
appoi ntnent. This Court stated:-

"Counsel on behal f of the

respondent, cont ended that

regul ari zati on woul d mean

conferring the quality of

per manence on-the appoi nt ment,

wher eas counsel on behalf of the

State contended that regul arization

did not mean permanence but that

it was a case of regularization of the

rul es under Article 309. Both the

contentions are fallacious. If the

appointnent itself \is in infraction of

the rules or if it is.in violation of the

provi sions of the Constitution,

illegality cannot be regul arized.

Ratification or regularization is

possi bl e of an act which is within

the power and province of the

authority, but there has been some

non- conpl i ance with procedure or

manner whi ch does not go to the

root of the appointnent.

Regul ari zati on cannot be said to be

a node of recruitnment. To accede to

such a proposition would be to

i ntroduce a new head of

appoi ntnent in defiance of rules or

it may have the effect of setting at

naught the rules."

In B.N. Nagarajan and Os. v. State of
Kar nat aka and Ors. [(1979) 4 SCC 507]
this court clearly held that the words
"regular” or "regularization" do not
connot e pernanence and cannot be
construed so as to convey an idea of the
nature of tenure of appointnments. They
are terns cal cul ated to condone any
procedural irregularities and are neant to
cure only such defects as are attributable
to net hodol ogy followed in making the
appoi ntnents. This court enphasi zed
that when rules franmed under Article 309
of the Constitution of India are in force,
no regularization is permssible in
exerci se of the executive powers of the
CGovernment under Article 162 of the
Constitution in contravention of the
rul es. These deci sions and the principles
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recogni zed therein have not been

di ssented to by this Court and on

principle, we see no reason not to accept

the proposition as enunciated in the

above deci sions. W have, therefore, to

keep this distinction in mnd and proceed

on the basis that only sonething that is
irregular for want of conpliance with one

of the elenents in the process of selection
whi ch does not go to the root of the

process, can be regularized and that it

al one can be regul arized and granting

per manence of enploynent is a totally

di fferent concept and cannot be equated

with regul ari zati on.

One aspect arises. Qbviously, the State is

al so controll ed by econonic

consi derations and financial inplications

of any public enploynent. The viability of
the departnment or the instrumentality or

of the projectis also of equal concern for
the State. The State works out the

schene taking into consideration the
financial inplications and the economc
aspects. Can the court i mpose on the

State a financial burden of this nature by
insisting on regularization or permanence

in enpl oyment, when those enpl oyed
tenmporarily are not needed permanently

or regularly? As an exanple, we can

envi sage a direction to give pernmanent

enpl oyment to all those who are being
temporarily or casually enployed in a

public sector undertaking. The burden

may becone so heavy by such a direction

that the undertaking itself may col l'apse
under its own weight. It is not as if this
had not happened. So, the court ought

not to inpose a financial burden on the

State by such directions, as such

directions may turn counter- productive.

In Director, Institute of Managenent

Devel opnent, U.P. v. Pushpa Srivastava (Snt.)
[1992 (4) SCC 33], this Court held that since
the appoi ntnent was on purely contractual

and ad hoc basis on consolidated pay for a
fixed period and term nable wi thout notice,
when the appoi ntnent came to an end by

efflux of tine, the appointee had no right to
continue in the post and to claim

regul arization in service in the absence of any
rule providing for regularization after the
period of service. Alimted relief of directing
that the appointee be permtted on

synpat hetic consideration to be continued in
service till the end of the concerned cal endar
year was issued. This Court noticed that when
the appoi ntnent was purely on ad hoc and
contractual basis for a limted period, on the
expiry of the period, the right to remain in the
post cane to an end. This Court stated that
the view they were taking was the only view
possi bl e and set aside the judgnent of the

H gh Court which had given relief to the
appoi nt ee.
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This Court also quoted with approval the
observations of this Court in Teri Oat Estates
(P) Ltd. v. UT., Chandigarh [2004 (2) SCC 130]
to the effect:

"W have no doubt in our mnd that

synmpat hy or sentinent by itself

cannot be a ground for passing an

order in relation whereto the

appel l ants miserably fail to establish

alegal right. It is further trite that

despite an extraordi nary

constitutional jurisdiction contained

in Article 142 of the Constitution of

India, this Court ordinarily would

not pass an order which-would be in
contravention of a statutory

provision."

This decision kept in-mnd the distinction

bet ween 'regulari zation’ and ' pernmanency’ and

| ai d down that regularization is not and cannot
be the node of recruitment by any State. It

al so held that regul arizati on-cannot give

per manence to an enpl oyee whose services are
ad hoc in nature.

It is not necessary to multiply authorities on
this aspect. It is only necessary to refer to one
or two of the recent decisions in this context.
In State of U.P. v. Niraj Awasthi and Os. 2006
(1) SCC 667 this Court after referring to a
nunber of prior decisions held that there was
no power in the State under Art. 162 of the
Constitution of India to nake appoi ntnents

and even if there was any such power, no
appoi nt nent could be nmade in contravention

of statutory rules. This Court al'so held that
past all eged regul ari sati on or appoint nment

does not connote entitlement to further
regul ari zati on or appointrment. It was further
hel d that the H gh Court has no jurisdiction to
frame a schene by itself or direct the fram ng
of a schene for regularization. This view was
reiterated in State of Karnataka v. KGSD

Cant een Enpl oyees Wl fare Associ ation

[ (2006) 1 scCC 567]."

So far as the entitlement of the respondents on the basis
of the Resolution dated 17.10.1988 where the word "’ etc’ has
been used is concerned, has to be considered in the |ight of
what has been stated by this Court in Mnu Dev Arya’s case
(supra).

We, therefore, renit the matter to the H gh Court for
fresh consideration, keeping in view what has been indicated
by this Court in Una Devi’s Case (supra) and Manu Dev Arya’'s
case (supra).

Accordingly, the appeal is allowed, but wthout any order
as to costs.




