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ACT:

I ndustrial Enployment (Standing Orders)  Act, 1946-
Construction of Standing O ders-Standing orders. providing
for inposition of penalty on proof of ‘msconduct’ should be
construed strictly like penal statutes.

HEADNOTE:

The appel | ant - conpany char gesheet ed t he second
respondent and sonme of his striking co-workmen for violation
of cls. 10,16 and 30 of Standing Oder 22 on the all egation
that they had boarded a bus carrying ‘loyal workmen’ and
manhandl ed them at different places during the journey.
Clause 10 of S.O 22 provided that "drunkenness, fighting,
i ndecent or disorderly behaviour use of abusive |anguage,
wongfully interfering with the work of other enployees or
conduct likely to cause a breach of the - peace or conduct
endangering the |life or safety of any other person, assault
or threat of assault, any act subversive of discipline and
efficiency and any act involving noral turpitude, comitted
within the prem ses of the establishment, or in the vicinity
thereof" would be treated as msconduct. Standing order 23
prescri bed puni shment for misconduct. The second respondent
approached the Labour Court under s.11-C of the U P
Industrial Disputes Act, 1947 for a correct interpretation
of the Standing Order. The Labour Court held that the acts
of mi sconduct were not covered by the provisions of the
Standing Order as they were alleged to have been comitted
outside the premises of the establishment and not inits
vicinity. The High Court upheld the construction put by the
Labour Court and dismissed the wit petition filed by the
appel | ant .

Counsel for appellant contended that if the notivation
for commtting an act of m sconduct any-where is to have an
adverse effect on the peaceful working of the establishnent,
then, irrespective of the fact where the misconduct is
conmitted, it should be deenmed to have been conmitted within
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the premises of the establishment or inits vicinity; and,
further, that since the expression ‘msconduct’ under S.Q 23
is not qualified as the one set out in S. O 22, any other act
of om ssion or comm ssion which would per se be mi sconduct
woul d be punishable under S.O 23 irrespective of the fact
whether it finds its enuneration is S.O 22 or not.

231

Di sm ssing the appeal

HELD : The Industrial Enploynent (Standing Orders) Act,
1946 confers the power to prescribe conditions of service of
wor kmen on the enployer to enable himto peacefully carry on
his industrial activity and he has jurisdiction to regulate
the behavi our of worknmen wthin the premses of his
establishnment or inits vicinity. This being the |arger
obj ective behind issueof certified Standing Oders, the
only construction one can- put on cl.10 is that the various
acts of msconduct set ~out therein would be m sconduct for
the purpose of ~S.O22 and punishable under S. 023, if
conmitted within the premises of the establishnent or in the
vicinity thereof.” Wat constitutes establishment or its
vicinity would  depend upon the facts and circunstances of
each case. [240 D-E, H 241 A-B]

(b) Standing Order 22 is a penal statute in the sense
that it provides for inposition of penalty on proof of
m sconduct. For a/'penalty to be inposed.it nust be quite
clear that the case falls within both the Iletter and the

spirit of the statute. It is a general rule that pena
enactments are to be construed strictly and not extended
beyond their clear neaning. |If the expression ‘committed

within the prem ses of the establishnment orin the vicinity
thereof’ contained in cl. 10 is given a wide construction so
as to nmke the clause itself neaningl ess and redundant, the
penal statute would becone so vague and woul d be far beyond
the requirement of the situation-as to nake it a weapon of
torture. If msconduct, conmmitted anywhere, irrespective of
the time-place content where and when it is commtted, is to
be conprehended in cl.10 nerely because it has sonme renote
i mpact on the peaceful atnosphere in the establishnment,
there would be no justification for using  the words
‘commtted within the premises of the establishment or in
the wvicinity thereof’” in cl.10. ~These are  words of
[imtation and they nmust cut down the operation of the
clause. Causes 16 and 30 of S.0 22 forman integral part of
a Code and the setting and purpose underlying these two
clauses must receive the sane construction which cl.10
received. [242 F-H 243 A-(C]

Hal sbury’s Laws of England, 4th Ed., Vol. 44, paras
909, 910 at p. 560; referred to :

Mul chandani El ectrical and Radio |Industries Ltd: .
Wrkmen A. I. R 1975 SC 2125; Central India Coal fields v.
Ram Bi l as Shobnath, A |. R 1961 S. C. 1189; Lalla Ramv.
Managenent of D. C. M Chenical Wrks, [1978] 3 S. C. R 82;
British India Corporation v. Bhakshi Sher Singh & Os.
[1962-63] 23 Indian Factories Journal, 484; explained and
di stingui shed.

Bharat Iron Works v. Bhagubhai Patel, [1976] 2 S. C R
280; Saurashtra Salt Manufacturing Co. v. Bai Valu Raja &
Os, Al. R 1958 S. C. 881 and General Manager, B. E. S T.
Undertaking v. Ms. Agnes, [1964] 3 S. C. R 930; not
rel evant.

(c) The Industrial Enploynent (Standing Orders) Act,
1946 was enacted, as its long title shows, to require
enpl oyers in i ndustrial establishments to define wth
sufficient precision the conditions of enploynment under them
and
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232

to nake the said conditions knowmn to workmen enployed by
them Since the schene of the Act shows that certified
Standing Orders have nore or less a statutory flavour

ordi nary cannons of construction of statutes have to be
appl i ed for their i nterpretation. The pur pose of
interpretation is to give effect to the intention underlying
t he statute and therefore unl ess t he grammati ca

construction |l eads to an absurdity, it is safe to give words
their natural rmeaning because the framer is presuned to use
the | anguage which conveys the intention. However, if two
constructions are possible, the construction which advances
the intention of the | egi sl ati on nanely, to afford
protection to the unequal partner in the industry, and
remedi es the mnischief to thwart which it is enacted, should
be accepted. [239 C, 238 F-H]

(d) Even where the  Standing Order is couched in a
| anguage which seeks to extendits operation beyond the
establ i shment , it woul d none-the-less be necessary to
establish causal ~ connection between the m sconduct and the
enpl oynment. The causal connection, in order to provide
i nkage between the -alleged act of m sconduct and
enpl oyment, nust be real and substantial, immediate and
proxi mate and not renote or tenuous.

Tata Ol MIlls v. Wrknen, [1964] 7 S. C. R 555;
expl ai ned and di sti ngui shed.

(e) Under the Act, the enployeris under an obligation
to specify wth ‘precision those acts of omssion and
conmi ssion which would constitute misconduct.  Penalty is
i mposed for m sconduct. The ~workmen nust know in advance
whi ch act or omission would constitute m sconduct so as to
be visited with penalty. Upon a harnoni ous construction, the

expression ‘msconduct’ in S. 023 nmust refer to those acts
of omission and conm ssion which constitute m sconduct as
enunerated in S.0.22 and none else. It is therefore

difficult to entertain the subm ssion that sonme other act or
om ssion which may be m sconduct (t hough not provided for in
the Standing Order woul d be punishable under S. 0 23. [247 D
Fl

Sal em Erode El ectricity Distribution Co. v. Salem Erode
Electricity Distribution Enployees Union, [1966] 2 S.CR
498; Western |India Match Co. v. Wrknmen, [1974] 1 S.CR
434; Lakheri Cenment Works v. Associated Cenent Conpani es,
[1970] 20 Indian Factories and Labour Reports 243; referred
to.

Mahendra Singh Dhantwal v. Hindustan Mtors, [1976]
Supp. S.C. R 635; explained and distingui shed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 2911 of
1981.

Appeal by special leave fromthe Judgnent and Order
dated the 7th May, 1981 of the Allahabad H gh Court in
Cvil. Msc. Wit Petition No. 5437 of 1979.

233

Shanti Bhushan, SS Shroff, S.A Shroff, W Joshi and
P.S. Shroff for the Appellant.

M K. Ramanurthi, and J. Ramanurthi for the Respondent.

The Judgrment of the Court was delivered by

DESAI, J. Appellant, a multinational conpany, has set
up a factory at Aligarh in the State of Utar Pradesh in the
year 1958. Appellant had declared a | ockout with effect from
12 noon on May 6, 1977. It was notified that as negotiations
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for settlenment of pending disputes between the appellant and
the worknen enployed by it were afoot, the | ockout was to be
lifted and was actually Ilifted from 8.00 aam on My 13,

1977. It is alleged that on the very day during the second
shift, sone of the workmen again resorted to an illega

strike, gathered together near the gate of the factory and
intimdated and obstructed other workmen desiring to report
for duty. Appellant approached the Civil Court and obtained
an ex-parte i njunction restraining the worknen from
indulging into wunfair and illegal activities. On My 27,

1977 around 5.35 p.m, some of the workmen who had not
joined the strike and who have been referred to in the

di scussion as ‘loyal workmen’ boarded bus No. UPB-6209
chartered by the appellant. conpany exclusively for the use
of the ‘loyal workmen’ -~ commuting between the city and the

factory. It is alleged that sone of the striking workmen
including the second respondent boarded the bus and during
the journey in the bus at different places manhandl ed the
‘loyal ‘'workmen’”. According to the appellant conpany, this
action of. _the second respondent and his striking coll eagues
9 in nunber whose nanes have been set out in the chargesheet
constitutes m sconduct specified in clauses 10, 16 and 30 of
Standing Order 22 applicable to the worknen enpl oyed by the
appel | ant conpany. ~Accordingly, a charge-sheet dated June,
6, 1977 was served upon the second respondent who in turn
approached the Labour Court under sec.. 11-C of the UP.
Industrial Disputes Act, 1947 inviting the Labour Court to
hold that on a <correct interpretation of the relevant
standing order, the alleged acts of m sconduct would not be
covered by cl auses 10, 16 and 30 of S. O 22.

The Labour Court framed as many as 8 issues out of
which Issue Nos. 4, 5 and 8 engaged the attention of the
Hi gh Court held that the construction put by the ' Labour
Court on the relevant clauses of ~the standing order is a
reasonabl e one and accordingly dismssed the wit petition
Hence this appeal by special |eave.

234

At the outset, it is necessary to adm nister a caution
that in this appeal the only question that ~falls for
consi deration is: whether the misconduct as-alleged in the
chargesheet drawn-up against the second respondent and
others, taking themfor the present purpose to be true would
squarely fall wthin clauses 10, 16 and 30 of S.O 22. This
caution has becone necessary as upon a reading of the
deci sion of the Labour Court and the judgment of the Hi gh
Court, an inpression was forned that the controversy was
sought to be expanded far beyond its legitimte sphere by
advanci ng hypothetical illustrations and then inviting the
Labour Court and Hi gh Court and then this Court to consider
whet her the construction put on the various clauses of
standi ng order 22 by the Labour Court and the High Court is
reasonable or is self-defeating. It is not necessary at al
to exanmine the anmbit and the scope of clauses 10, 16 and 30
of SO 22 with reference to hypothetical cases but a
[imted question which this Court is called upon to exam ne
is whether the charges inputing m sconduct as framed by the
appel | ant conpany would be covered by clauses 10, 16 and 30
of S.0O 22 ? Wile parties. They read as under

"4. Can the opposite party take disciplinary action

agai nst the applicant for acts of msconduct, said
to have been conmitted at the places, referred to
in the chargesheet issued to him?

5. Whet her the Point, where the bus in question is

said to have started is part of the prem ses of
the opposite party or is situated in the vicinity
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of the aforesaid prem ses ?
6. Is the place, where the bus is said to have

started, situated on the public road ?"
Al these three issues were considered together by the
Labour Court. The Labour Court held that wupon a true
construction of «clauses 10, 16 and 30 of S. O 22, the
appel | ant conpany is not entitled to charge-sheet the second
respondent and his co-workers for alleged acts of m sconduct
said to have been comitted by them outside the prem ses of
the establishnent and not in the vicinity thereof. It
further held that it was open to the appellant conpany to
held an enquiry into the alleged act of msconduct of the
second respondent and his co-workers in respect of charges 2
(a) and 2 (b) of the charge-sheet drawn-up by the appellant.
There are other
235
finding of the Labour Court with which we are not concerned
in this appeal

The appellant noved the Allahabad H gh Court under
Arts. 226 and 227 of the Constitutionin Gvil Msc. Wit
Petition —No. 5437 of 1979. ~A Division Bench of the
ascertai ning whether the construction put on these three
cl auses both by the Labour Court and the Hi gh Court is fair
reasonabl e and serves the purpose for " which these clauses
were framed, none the less we would strictly confine
ourselves to find out whether the m sconduct as alleged in
the chargesheet as on demur is such as would squarely fal
within the af orementi oned three cl auses, and every
hypot het i cal case woul d be excl uded from further
consi der ati on.

The appellant conpany has in all framed 8 i ndependent
charges divided into clauses 2 (a) to 2 (h) of the charge-
sheet dated June 6 1977. The Labour Court has permtted the
appel | ant conpany to hold an enquiry in respect of charges
under heads 2 (a) and 2 (b).  Therefore, they need no
consi deration at our hands. ‘Under the head 2 (c), the
m sconduct attributed to the second respondent and his co-
wor kmen was that when the bus reached Anupshahr-Aligarh
road, all of them shouted in a violent manner, abused in
filthy language and beat Ms US Msra, RS Kaushik
Prahlad, C B. Agarwal, MK Wadhwa, V.K  Sharma, AC
Saxena, N lInmony Bhakta and Chaitanya Kumar and ot her loya
wor kmen with shoes, chappals and sticks. Under head 2 (d),
the same msconduct is attributed when the bus reached the
approach road to Central Dairy Farm further adding that the
clothes of |oyal workmen were torn. Under head 2(e), it is
all eged that at the same place, M. A K Patro and M. G S.
Hal di a who were ahead of the bus travelling ina car and who
on seeing the incident alighted fromthe car, but they were
surrounded and forced to drive away fromthe scene. Under
heads 2(f) and 2(g), the misconduct alleged is “that sone
property was snatched fromthe workmen travelling in the bus
and they were threatened with dire consequences if  they
returned to work during the period of strike. Under head
2(h), the msconduct attributed is that |oyal worknen were
forced to give pronmise that they will not go to work during
the period of strike and repeatedly holding out threats of
nmurdering themand their famlies.

The question is even if uncont roverted t he
al  egations of m sconduct set out in the chargesheet
extracted above woul d be
236
covered by clauses 10, 16 and 30 of S. O 22. In other words,
upon their construction what 1is the scope and anbit so far
as time-place aspect is concerned of the clauses 10, 16 and
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30 of S.O 22.

Clauses 10, 16 and 30 of the S.O 22 read as under

"22. The following acts or omissions will be treated as
m sconducts : -

(10) Drunkenness, fighting, indecent or disorderly
behavi our, use of abusi ve | anguage, wrongful l'y
interfering with the work of other enployees or conduct
likely to cause a breach of the peace or conduct
endangering the |life or safety of any other person
assault or threat of assault any act subversive of
di scipline and efficiency and any act involving nora
turpitude, conmtted within the prem ses of the
establishnent, or inthe vicinity thereof;

(16) Conduct of a worknmen singly or in conbination
with others endangering the lives of the safety of
ot her workmen or _endangering the safety of the
conpany’s prem ses, nmachinery or equipnent;

(30) Being rude towards officers, enployees,
custonmers of and visitors to the conpany.”

The 'subm ssion which found favour with the H gh Court
is that all these various acts of m sconduct collocated in
clause 10 in order to be a nmi'sconduct puni shabl e under S. QO
23 nust be committed within the premni ses of t he
establishnment or in‘the vicinity thereof, and that the situs
of m sconduct as set ~out in the chargesheet will show that
al l eged acts of msconduct occurred far  away from the
establ i shnent of the appellant conpany and therefore, clause
10 of S. O 22 would not be attracted. Undoubtedly, |ooking
to the |anguage of « clause 10 of S.O 22 of the certified
Standi ng Orders applicable to the conmpany framed in English,
the Hgh Court found sone difficulty in holding that the
expr essi on ‘committed wi thin t he prem ses of t he
establishment, or in the wvicinity thereof’ would only
qualify the expression ‘any act subversive of discipline and
efficiency and any act involving noral turpitude’ but not
the earlier portion of
237
clause 10 which sets out various acts of m sconduct such as
drunkenness, fighting, indecent or disorderly behaviour etc.
Says the High Court:

"W agree that in sub-clause 10 of clause 22 the
word ‘commtted’ nust be held to govern only to ‘an act
subversive of discipline and efficiency’ and ‘any act
involving noral turpitude’ and does not apply to
conduct of the character nmentioned in-the earlier part
of sub-cl ause.”

But the High Court got over the difficulty by referring to
the H ndi version of clause 10 of S. O 22, which starts with
the recita

"Wthin the prenises of the establishment. or in
the wvicinity thereof, such acts as drunkenness,
fighting........... ... ... ....

After reading the Hi ndi version, the H gh Court proceeded to
hold that Sec. 9 of the Industrial Enmployment (Standing
Orders) Act, 1946 (‘Act’ for short) requires the posting of
standing orders in English and in the | anguage understood by
the majority of the workmen on special boards to be
mai ntai ned for the purpose at or near the entrance through
which the majority of the workmen enter the industria

establishment and in all departments thereof where the
wor knmen are enployed, and therefore, the Hindi version of
the standing order which the workmen nust have read and
understood nust on the principle of contenporanee expositio
deserves acceptance. In reaching this conclusion, the H gh
Court relied upon the decision of this Court in D.B. Gupta &
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Co. & Os. v. Delhi Stock Exchange Association Ltd. Wile
guestioning the correctness of the decision of the High
Court, that clause 10 would conmprehend misconduct therein
mentioned committed within the prenises of the establishment
or inthe vicinity thereof, it was not only not disputed but
in fact conceded that in view of the provision contained in
sec. 9 of the Act the H gh Court was perfectly justified in
looking at the Hndi version of the certified Standing
O ders.

Ther ef or e, t he primary guestion t hat needs
consideration is whether the various acts of msconduct
collocated in cl ause 10 woul d constitute m sconduct
puni shabl e under S.O 23, if conmtted
238
within the prenises of the establishnent or in the vicinity
thereof or irrespective of the tine-place content, they are
per se such acts of m sconduct that they would be punishable
not wi t hst andi ng where and when they were comm tted.

Every industrial establishnent to which the Act applies
is under ‘a statutory obligation to draw up and subnmit to the
Certifying Officer five copies of the draft standing orders
for adoption in the industrial establishnent (Sec. 3). Sec.
5 requires the Certifying Oficer to forward the copy of the
draft standing order to the trade wunion, if any, of the
wor kmen, or where/there is no such trade wunion, to the
wor knmen in such nanner as nay be prescribed, together with a
notice in the prescribed formrequiring themto submt their
objections, if any Sub-sec. (2) of “sec. 5 requires the
Certifying Oficer to decide after heari ng t he
representatives of the enployer  and the trade union or the
wor knmen :  whether or not any nodification of or addition to
the draft submtted by the enployer is necessary. Such
certified standing orders shall be filed by the Certifying
Oficer in aregister in the prescribed form nmaintained for
the purpose and the Certifying Oficer shall furnish a copy
thereof to any person applying therefor on payment of the
prescribed fee. Sec. 12 excludes oral evidence having the
effect of adding to or otherwi se varying or contradicting
standing orders as finally certified under the Act. Sec.
13C, which is in part pari materia with Sec. 11A of the U P.
Industrial Disputes Act, 1947 confers jurisdiction on the
Labour Court constituted under the Industrial D sputes Act,
1947 to entertain an application for interpretation of a
standing order certified under the Act. The schene of the
Act would show that the certified standing orders have nore
or less a statutory flavour. If that be so, ordinary canons
of construction of a statute would be attracted where a
di spute arises about the construction or interpretation of a
certified standi ng order.

No canon of construction of a statute is nore firmy
established than this that the purpose of interpretation is
to give effect to the intention underlying the statute and
therefore unless the grammatical construction leads to an
absurdity, it is safe to give words their natural neaning
because the framer is presunmed to use the |anguage which
conveys the intention. If two constructions are possible, it
is equally well-established that the construction which
advances the intention of the legislation, renmedies the
m schief to thwart which it is enacted should be accepted.
239

In the days of |aissez-faire when industrial relation
was governed by the harsh weighted law of hire and fire the
managenent was the supreme master, the relationship being
referable to contract between unequal s and the action of the
management treated al nbst sacrosanct. The devel opi ng notions
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of social justice and the expanding horizon of socio-
econom c justice necessitated statutory protection to the
unequal partner in the industry nanely, those who invest
bl ood and flesh against those who bring in capital. Mving
fromthe days when whi mof the enpl oyer was suprema | ex, the
Act took a nodest step to conpel by statute the enployer to
prescribe mninmum conditions of service subject to which
enpl oyment is given. The Act was enacted as its long title
shows to require enployers in industrial establishnments to
define wth sufficient precision t he condi tions of
enpl oyment under them and to nake the said conditions known
to workmen enpl oyed by them The novenent was fromstatus to
contract, the contract being not left to be negotiated by
two unequal persons but. statutorily inposed. |If this
socially beneficial act was enacted for aneliorating the
conditions of the weaker ~partner, conditions of service
prescribed thereunder nust receive such interpretation as to
advance the intendnent underlying the Act and defeat the
m schi ef .

After reading clause 10, M. Shanti Bhushan cont ended
that the —expression ‘committed within the premses of the
establishment or in the vicinity thereof’ can qualify only
the expression ‘any act- subversive of discipline and
efficiency and any act -involving noral  turpitude but not
the earlier portion of the <clause. Nunmerous acts of
m sconduct have been collected in clause 10 such as
drunkenness, fighting, indecent or disorderly behaviour, use
of abusive | anguage, wongfully interfering with the work of
ot her enpl oyees etc. Says M. Shanti Bhushan that these acts
of m sconduct are per ~se msconduct that each one of them
cannot have any correlation to the tinme or place where it is
commtted and each one of it is an act ~of misconduct
irrespective of the time and place where it is conmtted.
Expandi ng the subnission, it was urged that drunkenness is
such a socially reprehensible action that if it is comitted
within the prem ses of the establishnment or in the vicinity
thereof or anywhere else at any point of tinme it would none
the less be an act of nisconduct conprehended in‘clause 10
and puni shabl e under standing order 23. If this construction
were even to be accepted the enployer wll have nore power
than the almghty State because State chooses to punish
drunkenness in public place. But on the construction
canvassed for if a man consunes liquor in

240
his own house with the doors closed and ~gets-drunk, the
enployer can still fire him If a man uses abusive 1anguage

towards his close relation in his own house wth closed
door, the enployer would be entitled to fire him and this
approach overl ooks the purpose of prescribing conditions of
service by a statute. To enable an enployer to peacefully
carry on his industrial activity, the Act confers powers on
himto prescribe conditions of service including enunerating
acts of m sconduct when comrmitted within the prem ses of the
establ i shnent. The enpl oyer has hardly any extra territoria

jurisdiction. He is not the custodian of general |aw and
order situation nor the Guru or nentor of his workmen for
their well regulated cultural advancenent. If the power to

regul ate the behavi our of the worknen outside the duty hours
and at any place wherever they may be was conferred upon the
enpl oyer, contract of service may be reduced to contract of
sl avery. The enployer is entitled to prescribe conditions of
service nore or |ess specifying the acts of misconduct to be
enforced within the premses where the worknen gather
together for rendering service. The enpl oyer has both power
and jurisdiction to regul ate the behavi our of workmen within
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the prem ses of the establishment, or for peacefully
carrying the industrial activity in the vicinity of the
establ i shnent. When the broad purpose for conferring power
on the enployer to prescribe acts of m sconduct that nmay be
conmitted by his worknmen is kept in view, it is not
difficult to ascertain whether the expression ‘committed

within the premses of the establishnent or in the vicinity
thereof’” would qualify each and every act of m sconduct
collocated in clause 10 or the last two only, nanely, ‘any
act subversive of discipline and efficiency and any act
i nvol ving noral turpitude’. To buttress this conclusion, one
illustration would suffice. Drunkenness even fromthe point
of view of prohibitionist. can at best be said to be an act
i nvol ving noral turpitude. |If the msconduct alleging
drunkenness as an act involving noral turpitude is charged,
it would have to be shown that it was committed within the
prem ses of the establishment or vicinity thereof but if the
m sconduct, charged would be drunkenness the I|imtation of
its being comitted within the preni ses of the establishnent
can be disregarded. This makes no sense. And it nmay be
renmenbered that the power to prescribe conditions of service
is not wunilateral but the workmen have right to object and
to be heard and a statutory authority namely, Certifying
Oficer has to certify the same.

Therefore, keeping/in view the |larger objective sought to be

achi eved by prescribing conditions of  enpl oynent in
certified
241

standi ng orders, the only construction one can put on cl ause
10 is that the wvarious acts of msconduct therein set out
woul d be misconduct for  the purpose of S. O 22 punishable
S.0 23, if committed within the prem ses . of t he
establishment or in the vicinity thereof.

What constitutes establishment or “its vicinity @ would
depend upon the facts and circunstances of each case.

M. Shanti Bhushan, however, ~urged that the trend of
decisions indicates that the expression 'committed in the
prem ses of the, establishnment or in the vicinity thereof’
i ndi cates not the situs of the place where the nisconduct is
conmitted but where the consequence  of such misconduct
mani fests or ensues. It was subnmitted that if the notivation
for commtting an act of m sconduct anywhere was to have an
adverse effect on the peaceful working in the industrial
establishnent, then irrespective of the fact where the
m sconduct was conmmitted, it would be deened to have been
conmitted within the prenises of the establishnent or in the
vicinity thereof. Rel i ance was pl aced on Ml chandan
El ectrical and Radio Industries Ltd. v. The Wbrknmen, wherein
the language in which the relevant standing  order’ was
couched read as under:

"(1) Conmi ssion of any act subversi ve of
di sci pline or good behaviour wthin the prenises or
preci ncts of the establishnent.”

The m sconduct alleged was that the delinquent worknmen while
travelling in a train between Thana and Mulund assaulted
anot her worknman who was on his way hone after day' s work.
And this led to a conplaint by some of the coll eagues of the
victimsubmitting a nenorandumto the managenent of protest
agai nst the assault on the colleague. Repelling the
contention on behalf of the workmen, this Court held as
under :

“I'n our opinion, on a plain reading of the clause,
the words "within the prenmses or precincts of the
establishnent"” refer not to the place where the act
which is subversive of discipline or good behaviour is
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conmtted but where the consequence of such an act
mani fests itself. In other words, an act wherever
commtted, if it has the one effect of subverting
di sci pline or good behavi our
242
within the premses or precincts of the establishnent,
wi Il amount to m sconduct under Standing Oder 24 (1).
W are unable to agree that Standing Oder 24 (1)
| eaves out of its scope an act comitted outside though
it my result in subversion of discipline or good
behaviour within the prenmises or precincts of the
establishnent in question. Such a construction in our
vi ew woul d be quite unreasonable."
The decision proceeds on the | anguage of the standing order
which cane for interpretation before this Court. There is a
mar ked difference between the | anguage of clause 10 of S. O
22 under which a ~action is proposed to be taken by the
appellant \in this case and S.O 24 (1) that canme for
interpretation in that case. Clause (1) of S.O 24 which was
before the Court in that case did not refer to such specific
acts of misconduct as drunkenness, fighting, indecent or
di sorderly behaviour, use of  abusive |anguage etc. If a
workman is involved “in a riot or indulge in fighting
somewhere far away from the prem ses of the establishnent,
it has no causal connection with his performance of duty in
the industrial establishnent in which he is enployed.
Further in that case, the Court put a wide construction on a
penal measure but did not choose to set out its reasons for
departing from the well-established principle that pena
statutes generally receive a strict construction. 'A statute
is regarded as penal for the purpose of construction if it
i nposes fine, penalty or forfeiture other than penalty in
the nature of liquidation of danmages or ~other penalties
which are in the nature of civil renedies. It is a genera
rule that penal enactnents are to be construed strictly and
not extended beyond their <clear neaning.’ (1) It cannot be
seriously questioned that S.O 22 is a penal statute in the
sense that it provides that on proof of m sconduct penalty
can be inposed. It cannot be disputed that it is a pena
statute. It nust therefore, receive strict - construction
because for a penalty to be enforced it mnmust be quite clear
that the case is wthin both the letter and the spirit of
the statute. If the expression ’'conmitted wthin the
prem ses of the establishment or in the vicinity thereof’ is
given a wde construction so as to make the clause itself
nmeani ngl ess and redundant, the penal statute would beconme so
vague and would be far beyond the requirenent of the
situation as to make it a weapon of torture. Aclause with a

statutory flavour '"like legislation nust at all costs
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be interpreted in such a manner that it could not operate as
a rogue’s charter.’” If any misconduct comitted anywhere

irrespective of the tine-place content where and when'it is
conmitted is to be conprehended in clause 10 nerely because
it has sone renote inpact on the peaceful atnosphere in-the
establishnent, there was no justification for wusing the

words of limtation such as 'conmitted wthin prem ses of
the establishnent or in the vicinity thereof’. These are
words of limtation and they must cut down the operation of
the clause. Therefore, these words of limtation mnust

receive their due share in the interpretation of clause 10
and clause 10 cannot receive such a construction as to make
the words of linmitation wholly redundant.

Ref erence was also made to Central |India Coalfields
Ltd. Calcutta v. Ram Bil as Shobnath in which scope and anbit
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of S.O 29(5) cane wup for consideration before this Court.
The Industrial Tribunal had held that the alleged m sconduct
had taken pl ace outside the working hours as well as outside
the pit where the respondent had to discharge his duties and
accordingly he could not be punished under S.O 37. This
Court while allowing the appeal of the enployer observed
that "normally this standing order would apply to the
behavi our on the prem ses where the worknen di scharge their
duties and during the hours of their work." It was further
observed that ’'it may also be conceded that if a quarre

takes place between workmen outside working hours and away
fromthe coal prem ses that would be a private matter which
may not fall within Standing Oder No. 29(5)." This Court
then observed that in the special circunstances of this case
it is clear that the incident took place in the quarters at
a short distance fromthe coal-bearing area. If the incident
occurred in the quarters occupied by the workmen who were
working'in a nearby -coal bearing area, one can safely
conclude that ~the incident occurred in the vicinity of the
establ i shnent and that was the governing factor which swayed
the decision. —~And the decision was reached as specifically
stated in the special ~circunstances of the case while
| eaving no trace of ~doubt about the normal approach in | aw
to the construction of a standing order that it would apply
to the behavi our on the prem ses where the worknen di scharge
their duties and during working hours of their work. This

clearly inports time-place content in the matter of
construction.
244

This deci sion would ~rather clearly indicate that the
m sconduct prescribed in a standing order ~which would
attract a penalty has a causal connection with the place of
work as well as the time at which it is conmitted which
woul d ordinarily be within the establishnment and during duty
hour s.

Ref erence next was nade to Lalla Ramv. Managenent of
D.CM Chemcal W rks Ltd. & Anr. 1In that case one Shyam
Si ngh, who was Assistant Security Oficer of the respondent-
conpany in discharge of his official duty attenpted to
prevent an encroachment and unaut hori sed construction on the
i movabl e property belonging to the conpany by appell ant
Lalla Ram who in turn manhandl ed the Assistant Security
O ficer, hurled highly provocative invectives at himand his
conpani ons, and bade them to quit on pain of dire
consequences. The facts have their own tale to tell
Assi stant Security Oficer while performing his duty
preventing unauthorised encroachment  of t he property
bel onging to the conpany was manhandl ed. There should be no
doubt in the mind of anyone that the incident occurred on
the premses of the establishnment or in the wvicinity
thereof. It may, however, be nentioned that -in this
decision, there is no reference to the decision of this
Court in Mol chandani Electrical and Radio Industries Ltd.
case.

Ref erence was also nade to Tata Gl MIIls Co. Ltd. v.
Its Wrknen. This case should not detain us for a nonent
because the standing order wth which the court was
concerned with in that case in terns provided 'that without
prejudice to the general nmeaning of the term’m sconduct’,
it shall be deened to nmean and include, inter alia,
drunkenness, fighting, riotous or disorderly or indecent
behavi our within or without the factory.” M. Shant
Bhushan, however, wurged that the judgnent does not proceed
on the construction of the expression ’'without’ in the
rel evant standing order but the ratio of the decision is
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that purely private and individual dispute unconnected wth
enpl oyment between the worknen cannot be the subject natter
of enquiry wunder the standing order but in order that the
rel evant standing order may be attracted it nust be shown
that the disorderly or riotous behaviour had sonme rationa
connection with the enploynment of the assailant and the
victim Approaching the natter fromthis angle, it was urged
that in the present case the
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char gesheet under cl auses 2(c) to 2(h) clearly and
unm st akably all eged that the " | oyal wor kren’ wer e

threatened with dire consequences with a view to frightening
themaway fromresponding to the duty and this provides the
necessary |link between the disorderly behaviour and the
enpl oyment both of the  assailant and victim Even where a
di sorderly or riotous behaviour w thout the prem ses of the
factory constitutes m sconduct, every such behavi our
unconnected with~ enploynent would not constitute m sconduct
within the relevant standing order. Therefore, even where
the standing order is couched in a | anguage which seeks to
extend its operation far beyond the establishnent, it would
none the |ess be necessary to establish causal connection
between the m sconduct and  the enploynent. And that is the
ratio of the decision, and not that wherever the m sconduct
is conmtted ignoring the |anguage of the standing order if
it has sone inpact on the enploynent, it would be covered by
the relevant standing order. In order-to avoid any anmbiguity
being raised in future and a controversial interpretation
guesti on being raised, who nmust make it abundantly cl ear and
incontrovertible that  the causal® connection in. order to
provide |inkage been the alleged act of msconduct and
enpl oyment nmust be real and substantial, immediate and
proxi mate and not renote or tenuous. An illustration would
succinctly bring out the difference. One worknan severely
bel aboured another for duty on'the next day. Wuld this
absence permt the employer to charge the assailant for
m sconduct as it had on the working in the industry. The
answer is in the negative. The enployer cannot take
advantage to weed out worknen for incidents that occurred
far away fromhis establishnment.

Ref erence was next nmade to Bharat Iron Wrks v.
Bhagubhai Bal ubhai Patel & Os. The allegation was of
vicitimsation which found favour with the Tribunal and the
Hi gh Court. This Court while allowing the appeal of the
enpl oyer held that the Tribunal comritted a nanifest error
of law in reaching the conclusion that the managenment was
guilty of wvictimsation. W fail to see how thi's decision
has any relevance to the point wunder discussion in this
case.

In British |India Corporation Ltd v. Bhakshi Sher Singh

and Ors., the respondent-worknen entered the clubiset up by
the appellant and nisbehaved with all and sundry present
there. He was
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persuaded to |eave and when he went out, he kept on abusing
the official of the club. He was charge-sheeted. An enquiry
foll owed and he was disnmissed. The order of dismissal was
set aside by the Tribunal but was restored by this Court in
appeal by the Conmpany. There was no suggestion that the club
prem ses did not form part of the establishnment of the
Conpany. The deci sion appears to be on the facts of the case
only without the slightest reference to the question whet her
the place where m sconduct was commtted had any rel evance.
M. Shanti Bhushan also relied upon Saurashtra Salt
Manufacturing Co. v. Bai Valu Ragja and Os. and GCenera
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Manager, B.E.S.T. Undertaking, Bonmbay v. Ms. Agnes, both of
whi ch are cases concerned with Sec. 3 of the W rkmen' s
Conpensation Act, 1923 and are of no assistance for the
present purpose.

Having examined the nmatter both on principle and
precedent, it would clearly energe that clause 10 of S. O
22 which collects various heads of msconduct nust be
strictly construed being a penal provision in the sense that
on the proof a msconduct therein enunerated, penalty upto
and inclusive of dismssal fromservice can be inposed. W
see no reason for departing fromthe well-established canon
of construction that penal provisions nmust receive strict
construction, and not ' extended beyond their nor ma
requirenent. The franmer’'s intention in using the expression
"committed within the prenises of the establishment or in
the vicinity thereof” are  the words of linmitation and they
must receive due attention at-the hands of the interpreter
and the clause shoul d not receive such broad construction as
to render 'the1ast clause redundant.

[t ‘was next contended that while msconduct is
enunerated in ~S. O 22, the punishnent is prescribed in S.P
23 and the expression ’'mi'sconduct’ in S.O 23 would
conprehend any m sconduct irrespective of the fact whether
it is enunerated in S.O 22 or not. The preanble of S.O 23
reads as under:

"23 (a) Any workman who is adjudged by the nanager
on exam nation of the workman, if present, and
247
of the facts to be guilty of msconduct is liable to
be...... "
The submi ssion is that the expression ’'msconduct’ under
S.0 23 is not qualified as the one set outin S.O 22 and
therefore, any other act of omission or conm ssion. which
woul d per se be m sconduct woul d be punishable under S. O 23
irrespective of the fact whether it finds its enunmeration in
S.0 22. The Act makes it obligatory to frane standing
orders and get them certified. Sec. 3 (2) requires the
enployers in an industrial establishnent while ‘preparing
draft standing orders to make provision in such draft for
every matter set out in the Schedul e which may be applicable
to the industrial establishment, and where nodel standing

orders have been prescribed, shall be, so far as is
practicable, in conformty with such nodel. Item 9 of the
Schedul e provi des 'suspension or disnmssal for msconduct,
and acts or omissions which constitute msconduct’. It is

therefore, obligatory wupon the enployer to draw up wth
preci sion those acts of om ssion and conm ssion which in his
i ndustrial establishnment woul d constitute m sconduct .
Penalty is i nposed for m sconduct. The workmen / nust
therefore, know in advance which act or omnission 'would
constitute m sconduct as to be visited wth penalty. The
statutory obligation is to prescribe with precision in the
standing order all those acts of omssion or commssion
which would constitute msconduct. In the fact of the
statutory provision it would be difficult to entertain the
submi ssion that sone other act or onission which nmay be
m sconduct though not provided for in the standing order
woul d be puni shabl e under standing order 23. Upon a
har moni ous construction, the expression 'msconduct’ in S. O
23 nmust refer to those acts of omi ssion or conm ssion which
constitute msconduct as enunerated in standing order 22 and
none el se. However, in this connection, M. Shanti Bhushan
drew our attention to Mahendra Singh Dhantwal v. Hi ndustan
Motors Ltd. & Ors. In that case in a second round of
l[itigation between the parties the Industrial Tribunal set
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aside the order of dismssal of the worknen and ordered
reinstatement with full back wages. In a wit petition filed
by the Conmpany under Art. 226 of the Constitution, a |earned
Singl e Judge of the Hi gh Court declined to interfere with
the award holding that 'the reason m ght have been the old
reason of dismissal’ and that the "circunstances relied on
by the Tribunal cannot be characterised as unreasonable.”
The Conpany carried the matter to the Division Bench of the
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Hi gh Court which accepted the appeal observing that unless
contravention of Sec. 33 of the Industrial Disputes Act is
establ i shed, the I ndustrial Tribunal woul d have no
jurisdiction to entertain an application under Sec. 33A In
terms it was held that unless it is established that there
has been discharge for msconduct, the Industrial Tribuna

had no jurisdiction to set aside the order of term nation in
an application wunder Sec. 33A.-In the appeal by certificate
granted by the H gh Court, the workman contended that Sec.
33 may | be contravened in varieties of ways and the only
guestion that needs to be exam ned is whether there was a
contravention by the enployer in that it did not nmake any
application to the Tribunal for the approval of the order of
term nation of service of the workman. It is in this context
that while allow ng the appeal of the workman this Court
observed as under:

"Standi ng orders of a conpany only describe
certain cases of misconduct and the same cannot be
exhaustive of « all the species of nisconduct which a
wor kman may conmit. Even though a given conduct nay not
come within the specific ternms of m sconduct described
in the standing orders, it may still be a msconduct,
inthe special facts of a case, which it nmay not be
possi bl e to condone and for which the enpl oyer may take
appropriate action. Odinarily, the standing orders may
[imt the concept but not invariably so."

Rel yi ng on these observations, M. Shanti Bhushan urged that
this Court has in ternms held that there can be sone other
m sconduct not enunerated in the standing order  and for
which the enpl oyer may take appropriate action This
observation cannot be viewed divorced fromthe facts of the
case. What stared in the face of the court in that case was
that the enployer had raised a technical objection ignoring
the past history of |Ilitigation between the parties that
application under Sec. 33A was not naintainable. It is in
this context that this Court observed that the previous
action nmight have been the outcome of sone m sconduct not
enunerated in the standing order. But the  extracted
observation cannot be elevated to a proposition of |aw that
sonme m sconduct neither defined nor enunerated and which may
be believed by the enployer to be m sconduct ex post facto
woul d expose the workman to a penalty. The law wi Il have to
nove two centuries backward to accept such a construction

But it is not necessary to go so far because in
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Sal em Erode El ectricity Distribution Co. Ltd. v. Sal em Erode
Electricity Distribution Co. Ltd. Enpl oyees Union this Court
interms held that the object wunderlying the Act was to
introduce uniformty of terns and conditions of enploynent
in respect of workmen belonging to the sane category and
di scharging the same or simlar work under an industria

establishment, and that these ternms and conditions of
i ndustrial enployment should be well-established and shoul d
be known to enpl oyees before they accept the enploynent. If
such is the object, no vague undefined notion about any act,
may be innocuous, which fromthe enployer’s point of view
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may be m sconduct but not provided for in the standi ng order
for which a penalty can be inposed, cannot be incorporated
in the standing orders. Fromcertainty of conditions of
enpl oyment, we would have to return to the days of hire and
fire which reverse novenent is hardly justified. In this
connection, we may also refer to Western India Match Conpany
Ltd. v. Worknen in which this Court held that any condition
of service if inconsistent wth certified standing orders,
the sane woul d not prevail and the certified standing orders
woul d have precedence over all such agreenments. There is
really one interesting observation in this which deserves
noticing. Says the Court:
“In the sunny days of the narket econony theory
peopl e sincerely believed that the economic |aw of
denmand and supply in the |abour market would settle a
mutual |y beneficial bargain between the enployer and
the workman. ~Such a bargain, they took it for granted,
woul d secure fair terns and conditions of enployment to
the workman. This law they venerated as natural |aw
They had an abiding faith in the verity of this |aw
But the -experience of the working of this |aw over a
| ong period has belied their faith."
Lastly we may refer to Wrknen of Lakheri Cement Works Ltd.
v. Associated Cement Conpanies Ltd. This Court repelled the
contention that the Act must prescribe the m ni rum whi ch has
to be prescribed in an industrial establishment, but it does
not exclude the | extension otherwise.” Relying upon the
earlier decision of this Court in Rohtak Hissar District
Electricity Supply Co. Ltd. v. State of Uttar Pradesh & O's
the Court held that
250
everything which is required to be prescribed w th precision
and no argument can be entertained that something not
prescribed can yet be taken into account as varying what is
prescribed. In short it cannot-be left to the vagaries of
management to say ex post facto that sone acts of om ssion
or conmi ssion nowhere found to be enunerated in the relevant
standing order is nonetheless a msconduct not  strictly
falling within the enumerated misconduct in the relevant
standi ng order but yet a msconduct for the purpose of
i mposing a penalty. Accordingly, the contention of M.
Shanti Bushan that sone other act of m sconduct which would
per se be an act of m sconduct though not enunmerated in S. O
22 can be puni shed under S. O 23 nust be rejected.

That | eaves for our consideration clauses 16 and 30.
They from an integral part of a code and the setting and
pur pose underlying these two clauses 16 and 30 nust receive
the sanme construction which clauses 10 received. Therefore,
for the reasons herein indicated, the heads of charges 2(c)
to 2(h) would not be conprehended in clause 10, 16 and 30 of
the S.O 22 applicable to the appellant-Conpany. W broadly
agree except for one aspect specifically nmentioned with the
conclusion of the High Court. Accordingly, no case is made
out for interfering with the interpretation put by the
Labour Court and confirmed by the H gh Court on relevant
standi ng order. The appeal therefore, fails and is dism ssed
with costs quantified at Rs. 5, 000.
H L. C Appeal dism ssed.
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