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BENCH
Shivaraj V. Patil & B.N. Srikrishna

JUDGVENT:
JUDGMENT

SRI KRI SHNA, J.

These five appeal s by special |eave inpugn the judgment of the Hi gh
Court of Judicature of Bonbay, Aurangabad Bench in a comon judgnent
rendered in Wit Petition No. 184 of 1992 along with Cvil Revision
Application No. 329 of 1995 and Civil Application No. 339 of 1998 and
Revi ew Application No. 5091 of 1998 along w th Review Application No.
5094 of 1998.

Facts :

One Hari Vithoba was the owner of land bearing Survey No. 42,
adneasuri ng about 8 acres and 21 gunthas in village Mehun, Tal uka
Edl abad, Distt. Jal gaon, Maharashtra. Hari Vithoba nortgaged the said | and
by a conditional sale deed executed in favour of one Dattatray Kul karni
sometine in the year 1941. Although the stipul ated period of redenption
was seven years, upon expiry of which the owner of the land was to get back
t he possession of the |Iand on repaynment of the stipul ated amount, the said
period expired sonmetine in April, 1947. The nortgagee in possession
Dattatray Kul karni, had, in the nmeantinme, inducted one Chavdas Totaram
Bhort akke as his tenant and the sai d Chavdas Totaram get hi s name entered
in the revenue record as the tenant of the land. ~The nortgagee in possession,
Dattatray Kul karni, died on 25.2.1957 and his w fe Durgabai succeeded hi m
In 1977 the present appellant, who is daughter of the original owner, Har
Vithoba, filed a suit for redenption of the nortgage before the conpetent
court, Bhusawal, being suit RCS No. 127 of 1977. The appell ant and
Durgabai entered into a conpromise in terms of which a decree for
redenpti on cane to be passed by the court. On 22.2.1978 the appellant filed
an application before the Tehsildar and prayed that it be declared that the
First Respondent herein was not a tenant of the suit land and, alternatively
prayed that, if it was held that the present respondent was a tenant, then a
certificate under Section 88C of the Bonbay Tenancy -and Agricul tura
Lands Act, 1948 (hereinafter referred to as 'the Act’) be issued to her. The
Tehsil dar held that the First Respondent herein was a tenant of the |and and
granted a certificate under Section 88C in favour of the appellant. This order
of the Tehsildar canme to be challenged by the heirs of Late Chavdas Totaram
in tenancy Appeal No. 19 of 1980 against the grant of 88C certificate. The
appel lant also filed an appeal No. 26 of 1980, being aggrieved by the
decl arati on of tenancy in favour of the First Respondent. The Sub
Di visional Oficer confirmed the order of the Tehsildar and di sm ssed both
the appeal s.

The heirs of Late Chavdas Totaramfiled Wit Petition No. 3045 of

1985 before the H gh Court of Judicature of Bonbay chall engi ng the grant
of 88C certificate in favour of the appellant. This wit petition was
di sm ssed by the H gh Court agai nst which no proceedi ngs were taken




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 4

Consequently, the certificate issued under Section 88C becane final

The appel l ant herein fil ed Revision Application No. 166 of 1985
bef ore the Maharashtra Revenue Tribunal chall enging the decision of the
Sub Divisional Oficer dated 26.2.1985. Sinultaneously, the appellant also
filed Darkhast Proceedi ngs before the Executing Court for execution of the
conprom se decree passed in the redenption suit. The heirs of Late
Chavdas Totaram the present respondents, sought stay of the execution
proceedi ngs. However, the Executing Court dism ssed the said prayer.
Revi sion Application No. 166 of 1985 filed by the present appellant cane to
be all owed by the Maharashtra Revenue Tribunal. The decision of the
Mahar ashtra Revenue Tribunal was chal |l enged by the present First
Respondent before the High Court in Wit Petition No. 184 of 1992.
Al t hough the First Respondent chal |l enged the decision of the Executing
Court by an appeal before the District Court, there being no stay order at one
poi nt of time, a warrant of possession was issued and pursuant thereto the
appel | ant took the possession of the |land. The warrant of possession was al so
chal | enged before the H gh Court by a civil revision application which was
clubbed to be heardwith Wit Petition No. 184 of 1992. The respondents
noved the Hgh Court by Civil Application No. 2475 of 1995 seeking
restoration of the possession. A nunber of |egal proceedings between the
parti es ensued, which were all clubbed together by the Hi gh Court and
di sposed of by the common judgnent, which is under appeal

The High Court allowed the wit petition and set aside the order of the
Mahar ashtra Revenue Tribunal and sustai ned the objections to the execution
of the decree by holding that the decree passed in civil suit RCS No. 127 of
1977 was not bindi ng agai nst the present respondents (heirs of deceased
Chavdas Totaram . The Hi gh Court has arrived at the categorical finding
that the docunent executed in 1941, though styled.in the nature of a sale
deed, was really a deed of nortgage by conditional sale and, in any event,
the said issue was not very material asthe heirs of the nortgagee had
consented to the decree of redenpti on being passed and thus had accepted
that the transacti on was one of nortgage and not sale. The Hi gh Court
enphasi zed the fact that the present appellant had sought for and obtained a
certificate under Section 88C of the Act, which had beconme final and
binding on the parties. A certificate issued under Section 88C necessarily
evi dences that the land of the | andlord has been | eased to anot her person
that the total annual income of the |andlord does not exceed Rs. 1500, and
further that the land is exenpted fromthe provisions of Sections 32 to 32-R
of the Act. It is only after ascertaining these facts, that the Mam atdar is
required to issue a certificate in the prescribed form 1n the instant case, such
a certificate under Section 88C had been issued in favour of the appellant as
| andl ord as against the First Respondent as a tenant. The H gh Court took the
view that this certificate, therefore, was evidence of the fact that deceased
Chavdas Totaram was a tenant of the appellant.

Pl acing reliance on the decision of this Court in Dahya Lal and Os.
v. Rasul Mhamred Abdul Rahim, the High Court was of the view that
the First Respondent was "lawfully" in possession of the land and "I awful l'y"
cultivating the land and, therefore, was a deenmed tenant within the meaning
of Section 4 of the Act. Consequently, the First Respondent continued to
have the right as a tenant even after the redenption of the nortgage and
extingui shment of the interest of the nortgagee in possession. The right of
the First Respondent, which was originally derived fromthe nortgagee in
possession, fructified into a full-fledged statutory right by reason of the
provi sions of the Act, because of his fulfilling the description of 'deened
tenant’ within the nmeaning of Section 4 of the Act. On this reasoning, the
Hi gh Court held that the First Respondent coul d not have been evicted from
the | and.

Contentions :

Learned counsel for the appellant strenuously contended that the view
taken by the Hi gh Court was l|legally unsustainable. He strongly relied on the
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judgrment of this Court in Hanmanta Daul appa Ninbal v. Babasaheb
Daj i saheb Londhe and urged that unless there was an express provision in
the nortgage deed enpowering the nortgagee in possession to induct a
tenant, any person inducted on the |and woul d be a trespasser and, therefore,
not in "lawful" cultivation of the land. Consequently, such a person did not
fulfil the requirenments of Section 4 and did not becone a deened tenant of
the land. The observations in Hanmanta case (supra) appear to support the
contention. However, the attention of their Lordshi ps does not appear to
have been drawn to the earlier judgnment of this Court in Dahya Lal (supra)
rendered by a Bench of five | earned Judges. Under sonewhat simlar
ci rcumst ances, a nortgagee in possession had inducted the respondent as the
tenant of the land. The question arose as to whether the respondent coul d be
deened to be a tenant within the neaning of Section 4 as "a person lawfully
cultivating the land bel onging to another person" and not falling within the
excepted categories. This court rejected a simlar argunment by the follow ng
observati on:
"It would therefore be difficult to assume in construing
s. 4 that the person who clains the status of a deened
tenant must be cultivating |land with the consent or
aut hority of the owner. The rel evant condition inposed
by the statuteis only that the person claimng the status
of a deemed tenant nust be cultivating land "lawfully": it
is not the condition that he nmust cultivate |land with the
consent of or under ‘authority derived directly fromthe
owner. To inmport such a condition it is torewite the
section, and destroy its practical utility. A person who
derives his right to cultivate Iand fromthe owners woul d
normal |y be a contractual tenant and he will obviously
not be a "deened tenant". Persons such as |icencees from
the owner may certainly be regarded as falling within the
cl ass of persons |awfully cultivating | and belonging to
others, but is cannot be assuned therefromthat they are
the only persons who are covered by the section. The
Act affords protection to all persons who hold
agricultural land as contractual tenants and subject to the
exceptions specified all persons lawfully cultivating
| ands bel onging to others, and it ‘would be unduly
restricting the intention of the Legislature to limt the
benefit of its provisions to persons who derive their
authority fromthe owner, either under a contract of
tenancy, or otherwi se. In our view, all persons other than
those nentioned in cls. (a), (b) and (c) of s.: 4 who
lawfully cultivate | and bel onging to other persons
whet her or not their authority is derived directly fromthe
owner of the land nust be deened tenants of-the lands.”
(enphasi's ours)

The Court also rejected the argunent by saying that the principle applicable
under the Transfer of Property Act, 1882, nanely, that the right of a tenant
i nducted by a nortgagee in possession ordinarily canme to an end with the
extinction of the nortgage by redenption, had no application in the
interpretation of a statute which has been enacted with the object of granting
protection to persons lawfully cultivating agricultural lands. It also
enphasi zed that "a tenant of a nortgagee in possessionis inducted on the
land in the ordinary course of managenment under authority derived fromthe
nortgagor and so long as the nortgage subsists even under the ordinary | aw
he is not |liable to be evicted by the nortgagor."” Then the Court added "it
appears that the Legislature by restricting the exclusion to nortgagees in
possession fromthe class of deened tenants intended that the tenant lawfully
i nducted by the nortgagee shall on redenption of the nortgage be deemned
to be tenant of the nortgagor.” This judgnent, in our view, really clinches
the issue, but does not seemto have been noticed in the decision of the
Bench of two | earned Judges in Hanmanta case (supra). To the extent it
suggests a view contrary to the judgnment of the Constitutional Bench of this
Court in Dahya Lal (supra), it is not good |aw.

Learned counsel also referred to Mahabir Gope and O's. v.
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Har bans Narain Singh and Ors. and Harihar Prasad Singh & Anr. v.
Must. of Munshi Nath Prasad & Ors. . Both these judgnents have been
considered by a later judgnment in Prabhu v. Randev & Ors. rendered by
a Bench of five |learned Judges. Prabhu distingui shes and expl ai ns Mahabir
Cope (supra) and Harihar Prasad (supra). We may al so noticed that
Prabhu was a case arising squarely under the Transfer of Property Act,
1882, and considered the inpact of Section 15 of the Rajasthan Tenancy
Act, 1955, but was not concerned with the application of the Bonbay
Tenancy and Agricul tural Lands Act, 1948 or any other equival ent
Legi sl ation. Even in Prabhu (supra), the view taken by the Revenue Board
that the respondents, who had been inducted by the nortgagee in possession,
were not trespassers, was upheld by this Court, by reason of the application
of provisions of Section 15 of the Rajasthan Tenancy Act, 1955. Expl ai ni ng
away of the observations in Mhabir Gope (supra), the Court said:

"It must be renenbered that these observations
were nmade by reference to the nornmal relationship
bet ween t he nortgagor and the nortgagee and their
respective rights and obligations as determ ned by
rel evant provisions of the Transfer of Property Act.
Havi ng made t hese observati ons, however, this Court has
taken the precaution to point out that even in regard to
tenants inducted into the |and by a nortgagee cases may
ari se where the said tenants may acquire rights of specia
character by virtue of statutory provisions which may, in
the neanwhile, cone into operation. A pernissible
settlenent by a nortgagee in possessionwith a tenant in
the course of prudent managenment and the springing up
of rights in the tenant conferred or created by statute
based on the nature of the | and and possession for the
requisite period, it was observed, was a different matter
altogether. Such a case is clearly an exceptionto the
general rule prescribed by the Transfer of Property Act."

The judgrments in Jadavji Purshottam v. ~Dham Navnitbha

Amaratlal and Os. , The Al India Film Corporation Ltd. and O's. v.
Sri Raja Gyan Nath and Ors. ,  and Carona Shoe Co. Ltd. and Anr. v.
K. C. Bhaskaran Nair , and reliance on the judgnent of |earned Single
Judge in Naravansa Dharanthandsa  v. Laxman Mtiram and Anr. are

of no avail, in our judgnment. The proposition of law l'aid down in Dahya La
(supra) and reiterated by the other Constitutional Bench judgment in Prabhu
(supra) still hold the field, notw thstanding the cited judgnment of the Bench

of two | earned Judges which appears to make slight distinction on the basis
of factual paraneters.
Concl usi on:

In the circunstances, considering the law |aid down by the two
judgrments of the Constitutional Benches, we are of the view that the
i mpugned judgnent of the High Court can hardly be faulted.

In the result, we see no nerit in the appeals and hereby dismss the
appeal s. However, there shall be no order as to costs.




