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SANTOSH HEGDE, J.

This appeal is referred to a Bench of Five Judges based
on the followi ng order made by a Bench of two Judges of this
Court.

In view of the conflict of decisions of this Court in
Shanbhu Nath CGoyal vs. Bank of Baroda & Qthers, (1984 (1)
SCR 85) and Rajendra Jha vs.. Labour Court, (1985 (1) SCR
544), we are referring this matter to a | arger Bench which
has to be a Bench of nore than three Judges. M. Rao,
| earned counsel appearing for the respondents, states that
there is no conflict in the decisions. According to us,
that submission is not correct. Hence, we are referring
this to a |l arger Bench.

It is seen fromthe above order that the | earned counse
appearing for the respondents had contended that thereis no
conflict between the two judgnents referred to in the said
or der. However, the Bench thought otherwi se. Since it is
again contended now before us on behalf of the | respondents
that there is no conflict between the said judgnents, we
will first exam ne that aspect of the case.

In Shanbu Nath CGoyal vs. Bank of Baroda & Ot hers (1984
1 SCR 85) this Court held:

The rights which the enployer has in law to adduce
additional evidence in a proceeding before the Labour Court
or Industrial Tribunal either under section 10 or section 33
of the Industrial Disputes Act questioning the legality of
the order termnating the service must be availed of by the
enpl oyer by making a proper request at the tine when it
files its statenent of claimor witten statement or rmakes
an application seeking either permssion to take certain
action or seeking approval of the action taken by it.

(enphasi s suppli ed)
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This decision was rendered by the Court while deciding
the stage at which the managenent is entitled to seek
perm ssion to adduce evidence in justification of its
deci si on taken on the basis of a donestic enquiry.

In Rajendra Jha vs. Presiding Oficer, Labour Court,
Bokaro Steel City, Distt.Dhanbad & Anr. (1985 (1) SCR 544),
though this Court was considering a simlar question, we
find the Court did not lay down any |law contrary to the
judgrment in Shambu Nath CGoyals case. A perusal of the
judgrment of this Court in Rajendra Jhas case shows that the
Court decided the said case on the facts of that case only.
This is clear fromthe follow ng observations of the Court
in Raj endra Jhas case

Thus, the order passed by the Labour Court allow ng the
enpl oyers to | ead evidence has been accepted and acted upon
by the appellant.  He has already given a list of his own
wi t nesses. and has cross-exan ned the witnesses whose
evi dence ~was led by the enployers. It would be wong, at
this stage, to undo what has been done in pursuance of the
order of the Labour Court.  Besides, the chall enge made by
the appellant to the order of the Labour Court has failed
and the order of the Patna H gh Court dismssing the
appel lants wit petition has becone final

Thus it is seen fromthe above observations of the Court
in Rajendra Jhas case that sameis decided on the facts of
the said case wthout laying down any principle of law nor
has the Court taken any view opposed to Shanbu Nath Goyal s
case. Therefore, having considered the two judgnents, we
are of the opinion that thereis no conflict in the
judgrments of this Court in the cases of Shambu Nath ' Goyal
and Raj endra Jha.

This, however, does not conclude our consideration of
this appeal, because on behalf of the appellant reliance is
pl aced on sone other earlier judgnents of this Court which
according to the appellant, have taken a view contrary to
that of Shanbu Nath CGoyal s case. Therefore, we consider it
appropriate to decide this question with a hope of putting a
qui etus to the sane.

Before we proceed to examine this question any further

it will be wuseful to bear in mnd that the right of a
managenment to |ead evidence before the Labour Court or the
Industrial Tribunal in justification of its decision under
consideration by such tribunal or Court is not a statutory
right. This is actually a procedure |aid down by this Court
to avoid delay and nultiplicity of proceedings- in the
di sposal of disputes between the nanagenment and the wor knman.
The geneses of this procedure can be traced by noticing the
following observations of this Court in Wrknmen of Motipur
Sugar Factory (P)Ltd. Vs. Motipur Sugar Factory (1965 (3)
SCR 588) :

If it is held that in cases where the enployer
di smsses his enployee wthout holding an enquiry, the
di sm ssal rnust be set aside by the industrial tribunal only
on that ground, it would inevitably nean that the enpl oyer
will imediately proceed to hold the enquiry and pass an
order dismssing the enployee once again. In that case,
another industrial dispute would arise and the enployer
woul d be entitled to rely upon the enquiry which he had held
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in the nmean-tine. This course would nean delay and on the
second occasion it will entitle the enployer to claim the
benefit of the donestic enquiry given. On the other hand,
if in such cases the enployer is given an opportunity to
justify the inpugned disnissal on the nerits of his case
bei ng considered by the tribunal for itself and that clearly
would be to the benefit of the enployee. That is why this
Court has consistently held that if the donestic enquiry is
irregular, invalid or inproper, the tribunal nmay give an
opportunity to the enployer to prove his case and in doing
so the tribunal tries the nmerits itself.

Bearing in mnd the above observations if we exami ne the
various decisions of this Court on this question it is seen
that in all the judgments this Court has agreed on the
conferment of this right of the nanagenment but there seens
to be some differences of opinion in regard to the timngs
of making such application. Wile sonme judgnments hol d that
such a right can be availed by the nmanagenment at any stage
of the proceedings right upto the stage of pronouncenent of
the order_ on'the original application filed either under
Section 10 or Section 33(2)(b) of the Industrial D sputes
Act, sone other judgments hold that the said right can be
i nvoked only at the threshol d.

There are a nunber of judgrments of this Court
consi dering the above question but wethink it sufficient to
refer to the follow ng cases only since these cases have
considered alnost all the earlier judgments on the question
i nvol ved in this appeal

In Delhi Cloth & General MIls Co. vs. _Ludh Budh Singh
(1972 (3) SCR 29) this Court after referring to nost of the
earlier cases on the point laid down the follow ng principle

When a donestic inquiry has been held by the managenent
and the nmanagenent relies on it, the nanagenment nay request
the Tribunal to try the validity of the domestic inquiry as
a prelimnary issue and also ask for _an opportunity to
adduce evidence before the Tribunal if the finding on the

prelimnary issue is against the managenent. —In such a case
if the finding on the prelimnary issue is against the
nmanagenent, the Tribunal will have to give the enployer an

opportunity to adduce additional evidence and also give a
simlar opportunity to the enployee to | ead evidence contra.

But the nmanagenent should avail itself ~of ~the sai d
opportunity by nmmking a suitable request to ‘the Tribuna
before the proceedings are closed. |If no such opportunity

has been avail ed of before the proceedi ngs were cl osed, the
enpl oyer can nake no grievance that the Tribunal ~-did not
provi de for such an opportunity.

(Enphasi s suppl i ed)

The words before the proceedings are cl osed gave rise
to sone doubts as to whether it is open to the nanagenent to
seek this right of leading fresh evidence at any stage,
including at a stage where the Tribunal/Labour Court had
concluded the proceedings and reserved its judgment on the
mai n i ssue.

The above judgnment in D.C.Ms case came to be
considered again by this Court in the case of Cooper
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Engi neering Limted vs. Sri P.P.Mundhe (1976 (1) SCR 361),
wherein this Court held

We are, therefore, clearly of the opinion that when a
case of dismssal or discharge of an enployee is referred
for industrial adjudication the Labour Court should first
decide as a prelimnary issue whether the donmestic enquiry
has violated the principles of natural justice. Wen there
is no domestic enquiry or defective enquiry is admtted by
the enployer, there will be no difficulty. But when the
matter s in controversy between the parties that question
nmust be decided as a prelimnary issue. On that decision
being pronounced it will be for the managenent to decide
whether it will adduce any evi dence before the Labour Court.

If it chooses not to adduce any evidence, it will not be
thereafter perm ssible in any proceeding to raise the issue.
W should also make it <clear that there wll be no

justification for any party to stall the final adjudication
of the 'dispute by the |abour court by questioning its
decision with regard tothe prelinmnary issue when the
matter, if worthy, can be agitated even after the fina
awar d. It wll be also legitimate for the Hhgh Court to
refuse to intervene at this stage. W are making these
observations in our anxiety that there i's no undue delay in
i ndustrial adjudication

As is seen from the above, this Court in Cooper
Engi neerings case held that when the Tribunal /Labour Court
was called upon to decide thevalidity of the domestic
enquiry same has to be tried as a prelimnary issue and
thereafter, if necessary, the managenent was to be given an
option to adduce fresh evidence. But the problemdid not
stop at that.

The question again arose in the case of Shanbu  Nath
CGoyal s case (supra) as to the propriety of waiting till the
prelimnary issue was decided to give an opportunity to the
managenment to adduce evi dence, because after the decision in
the prelimnary issue on the validity of the ~domestic
enquiry, either way, there was nothing much left to be
decided thereafter. Therefore, in Shanbu Nath Goyal s case
this Court once again considered the said question in _a
di fferent perspective. In this judgnent, the Court after
di scussing the earlier cases including that ~of Shankar
Chakravarti vs. Britannia Biscuit Co. Ltd. & Anr. (1979
(3) SCR 1165), which was a judgment of this Court subsequent
to that of Cooper Engi neering (supra), the follow ng
principles were |aid down:

We think that the application of the nmanagement to seek
the permssion of the Labour Court or Industrial Tribuna
for availing the right to adduce further evidence to
substantiate the charge or charges franed against the
workman referred to in the above passage in the application
which nmay be filed by the nmanagenent during the pendency of
its application made before the Labour Court or Industria
Tribunal seeking its permission under section 33 of the
Industrial Disputes Act, 1947 to take a certain action or
grant approval of the action taken by it. The managenent is
nade aware of the workmans contention regardi ng the defeat
in the donestic enquiry by the witten statenent of defence
filed by him in the application filed by the managenent
under section 33 of the Act. Then, iif the nmanagenent
chooses to exercise its right it nust make up its mnd at
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the earliest stage and file the application for that purpose
wi thout any unreasonable delay. But when the question
arises in a reference wunder s.10 of the Act after the
wor kman had been puni shed pursuant to a finding of qguilt
recorded against himin the domestic enquiry there is no
guestion of the managenent filing any application for
perm ssion to |lead further evidence in support of the charge
or charges franmed agai nst the workman, for the defeat in the
donestic enquiry is pointed out by the workman in his
witten claim statenent filed in the Labour Court or
Industrial Tribunal after the reference had been received
and the managenent has the opportunity to ook into that
statement before it files its witten statement of defence
in the enquiry before the Labour Court or Industria
Tri bunal and could nmake the request for the opportunity in
the witten statement itself. If it does not choose to do
so at that stage it cannot be allowed to do it at any later
stage of ‘the proceedings by filing any application for the
pur pose which may result in delay which may | ead to wrecking
the norale of the workman and conpel himto surrender which
he may not ot herw se do.

VWile considering the decision in Shanbu Nath Coyals

case, we should ~bear " in mnd that the judgnent of
Var dar aj an, J. therein does not refer to the case of Cooper
Engi neering (supra). However, the concurring judgnment of
D. A. Desai , J. specifically considers this case. By the

judgrment in Goyals case the managenent was given the right
to adduce evidence to justify its donestic enquiry only if
it had reserved its right to doso in the application nade
by it under section 33 of the Industrial D sputes Act, 1947
or in the objection that the managenent had to file to the
reference mmde under section 10 of the Act, neaning thereby
the nanagenent had to exercise its right of |eading  fresh
evidence at the first avail able opportunity and not at any
time thereafter during the proceedi ngs bef ore the
Tri bunal / Labour Court.

Keeping in mind the object of providing an -opportunity
to t he management to adduce - evi dence bef ore the
Tri bunal / Labour Court, we are of the opinion-that the
directions issued by this Court in Shanbu Nath Goyal s case
need not be varied, being just and fair. There can'be no
conplaint from the managenent side for this procedure
because this opportunity of |eading evidence is being sought
by the managenent only as an alternative plea and not as an

admi ssion of illegality in its donmestic enquiry: At the
sane tinme, it is also of advantage to the worknmen inasmuch
as they wll be put to notice of the fact that the
managenent is likely to adduce fresh evi dence, hence, they
can keep their rebuttal or other evidence ready. Thi s

procedure also elinminates the likely delay in permtting the
managemnent to make belated application wher eby t he
proceedi ngs before the Labour Court/Tribunal could get
pr ol onged. In our opinion, the procedure laid down _in
Shanbu Nath Goyals case is just and fair

There is one other reason why we should accept the
procedure laid down by this Court in Shanmbu Nath Coyals
case. It is to be noted that this judgment was delivered on
27th of Septenber, 1983. It has taken note of alnobst al
the wearlier judgnents of this Court and has laid down the
procedure for exercising the right of |eading evidence by
the nanagenent which we have held is neither oppressive nor
contrary to the object and scheme of the Act. This judgnent
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having held the field for nearly 18 years, in our opinion
the doctrine of stare decisis require us to approve the said
judgment to see that a long standing decision is not
unsettl ed without strong cause.

For the reasons stated above, we are of the opinion that
the law laid down by this Court in the case of Shanbu Nath
CGoyal vs. Bank of Baroda & Others (1984(1) SCR 85) is the
correct |aw on the point.

In the present case, the appellant enployer did not seek
perm ssion to | ead evidence until after the Labour Court had
held that its domestic enquiry was vitiated. Applying the
aforestated principles to these facts, we are of the opinion
that the High Court has rightly dismssed the wit petition
of the appellant, hence, this appeal has to fail. The sane
is dismssed with costs.

Y. K. Sabharwal J.

In this matter, in substance the question for determnation is that if in
proceedi ngs before /the Labour Court under Section 10 of the Industria

Di sputes Act, 1947, the enpl oyer does not nake a prayer in the witten
statement filed in answer to the statenent of claimof the workman,

i ndi cating that the enpl oyer woul d adduce evidence to prove the charge of
m sconduct agai nst the workman in the event of Labour Court coming to the
concl usion that the enquiry conducted by the enployer which was the basis
of the order of term nation of the services of the workman was ill egal, but
such a prayer is nore before close of proceedings, does it require to be
consi dered on nmerits by the Labour Court or it deserves outright rejection

In Shanmbu Nath CGoyal v. Bank of Baroda & Ors. this Court held that to avai
the opportunity as aforesaid the enpl oyer shoul d nmake a proper request at
the time when it files its statenent of claimor witten statement or makes
an application seeking either pernission to take certain action or seeking
either perm ssion to take certain action or seeking approval of the actin
taken by it and if it does not choose to do so at that stage, it cannot be
allowed to do it at any later stage of the proceedings by filing an
application for that purpose.

In Rajendra Jha v. Presiding Oficer, Labour Court, Bokaro Steel City,

Di stt. Dhanbad & Anr. this Court was concerned with a case where the Labour
Court held that departnental enquiry was vitiated and by the sanme order

all owed the employers to | ead evidence, the Labour Court cannot be said to
have acted without jurisdiction. It has been noticed in the judgnent that
the enployer did not ask for an opportunity to lead evidence sinultaneously
with the filing of the application under Section 33(2)(b) but when the
hearing of that application was nearing conpletion but before the fina
order were passed therein, the enployers asked for an opportunity to |ead
evidence to justify the order of disni ssal

In the present case, a Bench of two Judges, acting conflict of decisions in
the aforesaid two cases, referred the matter to a |arger Bench of nobre than
three Judges rejecting the contention urged on behal f of the respondents
that there is no such conflict. There are other decisions as well taking
view contrary to that of Shanmbu Nath Goyal’'s case (supra) and hol di ng t hat
the enployer to avail opportunity to adduce evi dence has to make a request
bef ore the proceedi ngs are cl osed.

The circunstances under which the present case has arisen in brief are
t hese:
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The respondent was charge-sheeted for m sconduct. Consequence upon an
enquiry, she was disnissed fromservice in Cctober, 1977. The legality of
the order of dism ssal was chall enged before the Labour Court in a

ref erence under Section 10 of the Industrial Disputes Act. The Labour Court
by order dated 27th Cctober, 1984 decided the prelimnary i ssue and held
that the donestic enquiry conducted by the managenment was not fair, proper
or reasonable and it was not sustainable in |aw. Soon, thereafter, on 19th
Noverber, 1984, an application was filed by the appellant/enpl oyer seeking
perm ssion to adduce evidence before the Labour Court to prove the charge
of m sconduct against the respondent. In view of the decision of this Court
i n Shambu Nath Goyal’s case, (supra), the Labour Court by order dated 10th
Decenber, 1984 held that the managenent shoul d have asked for an
opportunity to | ead evidence in the counter statenment itself and that not
havi ng been done, it cannot be pernmtted to adduce evidence on nerits after
finding is given on theprelimnary issue. Utimately by award dated 26th
Decenber, 1984, the order of dism ssal was set aside and order of

rei nstatement with 50% back wages was passed. The award was chal l enged in
wit petition. In view of the decision in Shanbu Nath Goyal’'s case, the
wit petitionwas dism ssed by the H gh Court on 3rd August, 1990. Dealing
with the contention urged on behal f of the nmanagenent that if it is
deprived of an opportunity of adducing the evidence before the Labour
Court, liberty should be reserved to it to held a fresh enquiry, the

Di vi sion Bench of the Hi gh Court referring to the decision of this Court
referring to the decision of this Court in Devendra Pratap Narain Ra
Sharma v. State of /Uttar Pradesh [1962 Supp. (1) SCR 315] held that if an
order of dismssal is set aside in a reference on the ground that the
donestic enquiry held by the managenent pursuant to which renmpoval from
service of the workman was passed was invalid and the nanagenent is
prevented from adduci ng evi dence before it on the ground that the
managenent had not made the request for adducing evidence in the witten
statenent, all that happens is that instead of the enquiry going on before
the Labour Court, an enquiry can take place at the discretion of the
managenent before the conmpetent authority. The judgnent and order of the
Hi gh Court dated 3rd August, 1990 i's under challenge in this appeal, the
noti ce on special |eave petition having been issued on 26th August, 1991
and the order of reference having been made on 6th January, 1995.

| have gone through the draft judgnent proposed by Hob'ble M. justice N
Sant osh Hedge. The opi nion expressed therein is that the procedure laid
down in Shanmbu Nath Goyal's case (supra) is just and fair. That neans that
the enpl oyer can be permitted to adduce evi dence before the Labour Court to
justify the m sconduct of the workman only if it had reserved such a right
in the application nmade by it under Section 33(2)(b) of the Industria

Di sputes Act or in the objection and witten statenment filed in reference
under Section 10 of the Act and not at any time thereafter during the
proceedi ngs before the Labour Court/Industrial Tribunal. Wth utnost
respect, | amunable to agree. Such an interpretation of procedure takes
away the discretion of the Labour Court/Industrial Tribunal. To allow or
not to allow the prayer of the nanagenent to adduce evi dence in such a
matter should essentially Iie within the discretion of Labour
Court/Industrial Tribunal to be exercised on well settled judicia
principles. If any illegality is Conmitted in exercise of that discretion
it can be corrected in higher forums. There are no conmpelling reasons to
[imt the power and jurisdiction of the Labour Court and debar

consi deration of the request to adduce evidence if not nmade at the initia
stage but nmade before cl ose of proceedi ngs before the Labour
Court/Industrial Tribunal

The right of the enpl oyer to adduce evidence before the Labour
Court/Industrial Tribunal to justify the term nation of the services of a
wor kman has been recogni sed in various judgenments of this Court delivered
in last nore than four decades. Such a right is not in dispute. In Ms.
Bharat Sugar MIIs Ltd. v. Shri Jai Singh & O's. this Court said that the
Tribunal rightly allowed the managenent to adduce evi dence before it in
support of its application for perm ssion to dism ss even though the
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donestic enquiry held by it was highly defective. That was a case under
Section 33(2) of the Industrial Disputes Act. In Managenent of Ritz Theatre
(P) Ltd. v. Its Wrkmen which appeal arose out of reference under Section
10 of the Industrial Disputes Act, this Court again reiterated that if the
finding on the prelimnary issue is against the enpl oyer, pernission wll
have to be given to the enpl oyer to adduce additional evidence.

In Worknmen of Motipur Sugar Factory (Private) Limted v. Motipur Sugar
Factory while reiterating that the enployer could adduce evi dence before
the Tribunal, the Court noticed that if the enployer is given an
opportunity to justify the inpugned dism ssal on nerits of his case being
consi dered by the Tribunal, for itself that would be to the benefit of the
enpl oyee and that is why this Court has consistently held that if donestic
enquiry is irregular, invalid or inproper, the tribunal nmay give an
opportunity to the enployer to prove his case and in doing so that tribuna
tries the merits itself. This view, it was said, is consistent with the
approach which industrial adjudication generally adopts with a viewto do
justice between the parties without relying too nuch on technica

consi derations and with the object of avoiding delay in the disposal of

i ndustrial disputes. It was noticed that if such a right is not granted, it
woul d i nevitably nmean that the enployer will imediately proceed to hold
the enquiry and pass an order di sm ssing the enpl oyee once again and this
course woul d nean del ay and would further entitled the enployer to flaim
benefit of the domestic enquiry. It has been consistently held that in
principle, there is no difference whether the matter cones before the
Labour Court/Industrial Tribunal under Section 33 or on a reference under
Section 10 of the Industrial DisputesAct. in either case, the enployer
woul d have to justify that the order of disnissal or discharge was proper
In either case, the enployer wll have right to adduce evidence where the
enpl oyer, dism sses an enpl oyee without holding an enquiry or enquiry is
found to be defective.

In none of the aforesaid cases, however, the question as to which stage the
enpl oyer shoul d make a prayer for adducing evidence cane up for

consi deration. This question canme to be considered in Delhi Coth and
General MIls Co. v. Ludh Budh Singh. It was held therein that the
managenment shoul d avail of the opportunity to adduce evi dence by making a
sui tabl e request to the Tribunal before the proceedings are cl osed. The
principles laid dowmn in DCM s case insofar as relevant for the present

pur poses are contained in sub-paras 4 and 5 of para 61 of the report which
read as under

"(4)Wen a domestic enquiry has been hel d by the managenent and the
managenent relies on the sane, it is open to the latter to request the
Tribunal to try the validity of the donestic enquiry as a prelimnary issue
and al so ask for an opportunity to adduce evi dence before the Tribunal, if
the finding on the prelimnary issue is against the managenent. However

el aborate and cunbersone the procedure may be, under such circunstances, it
is open to the Tribunal to deal, in the first instance, as a prelimnary
issue the validity of the donestic enquiry.If its finding on the
prelimnary issue is in favour of the managenent, then no additiona

evi dence need be cited by the managenent.But if the finding on the
prelimnary issue is against the managenent, the Tribunal will have to give
the enpl oyer an opportunity to the enployee to | ead evidence contra, as the
request to adduce evi dence had been nade by the managenent to the Tribuna
during the course of the proceedings and before the trial has cone to an
end. When the prelimnary issue is decided agai nst the managenent and the
latter | eads evidence before the Tribunal, the position, under such
circunstances, will be, that the managenent is deprived of the benefit of
havi ng the finding of the donestic Tribunal being accepted as prinma facie
proof of the alleged m sconduct. On the other hand, the managenent will
have to prove, by adducing proper evidence, that the workman is guilty of

m sconduct and that the action taken it is proper. It will not managenent
or to the workman that the tribunal should refuse to take evidence and
thereby ask the nanagenment to make a further application, after holding, a
proper the benefit of the Tribunal itself of the alleged m sconduct.
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(5) The nmanagenent has got a right to attenpt to sustain its order by
adducting i ndependent evidence before the Tribunal. But the managenent
shoul d avail itself of the said opportunity by making a suitable request of
the Tribunal before the proceeding are closed. If no such opportunity has
been availed of, or asked for by the managenment, before the proceedings are
cl osed, the Tribunal did not grievance that opportunity, The Tribunal wl]l
have before it only the enquiry proceedings and it has to deci de whet her
the proceedi ngs have been held property and the findings recorded therein
are al so proper."

(enphasi s suppli ed)

After laying down the aforesaid principles, the court held that in the said
case the appellant did not ask for an opportunity to adduce evi dence when
the proceedi ngs were pending nor did it avail itself of the right given to
it inlawto adduce evidence before the Tribunal during the pendency of the
proceedings. It further held that if such an opportunity had been asked for
and refused or if the Tribunal had declined to receive evidence, when it
was sought to be tendered on behal f of the managenents, when the
proceedi ngs were still pending, the position would have been entirely
different. I'n such a case, it can be held that the appellant had been
deprived of the opportunity which should have been afforded to it, in |aw,
or adduci ng evidence on nerits before the Tribunal if the domestic enquiry
was held to be defective.

In the Worknen of Ms. Firestone Tyre and Rubber co. of India (Pvt.) Itd.
v. The managenent & Ors. the four principles relevant for the present
purpose are as contained at sub-paras 4,6,7.and para 32 of the report. The
said principles are"
"(4) Even if no enquiry has been-held by an enployer or of the enquiry held
by himis found to be defective, the Tribunal is order to satisfy itself
about the legality and validity of the order, had to give an opportunity to
the enpl oyer and enpl oyee to adduce evi dence before it. It is open to the
enpl oyer to adduce evidence for the first time justifying his action, and
it is open to the enployee to adduce evidence contra,
(6) The Tribunal gets jurisdiction to consider the evidence placed before
it for the first time in justification of the action taken only, if no
enquiry has been held or after the enquiry conducted by an enpl oyer is
found to be defective.
(7) I't has never been recognised that the Tribunal shoul d straightaway,
wi t hout anything nore, direct reinstatenment of a dismi ssed or discharged
enpl oyee, once it is found that no donestic enquiry has been held or the
said enquiry is found to be defective.
(8) An enpl oyer, who wants to avail hinmself of the opportunity of adducing
evidence for the first tine before the Tribunal to justify his action
should ask for it at the appropriate stages. If such an opportunity is
asked for, the Tribunal has no power to refuse. The giving of an
opportunity to an enpl oyer to adduce evidence for the first tinme before the
Tribunal is in the interest of both the managenent and the enpl oyee and to
enable the Tribunal itself to be satisfied about the alleged m sconduct.”
(enphasi s suppl i ed)

The question as to what is the appropriate stage cane to be considered in
Cooper Engineering Ltd. V. Shri P.P.Mundhe. In this case, after noticing
the af orequoted propositions fromDCM s case and from Firestone Tyre and
Rubber Co. of India (Pvt.) Ltd.’s case it was hel d:

"Propositions (4). (6) and (7) set out above are well-recognised. Is it,
however, fair and in accordance with the principles of natural justice for
the | abour court to withhold its decision on a jurisdictional point at the
appropriate stage and visit a party with evil consequence of a default on
its part in not asking the court to given an opportunity to adduce
addi ti onal evidence at the commencenent of the proceeding or, at any rate,
i n advance of the pronouncenent of the order in that behalf? In our
considered opinion it will be nbst unnatural and unpractical to expect a
party to take a definite stand when a decision of a jurisdictional fact has
first to be reached by the | abour court prior to enbarking upon an enquiry
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to decide the dispute on its nerits. The reference involved determ nation
of the larger issue of discharge of dismssal and not nerely whether a
correct procedure had been foll owed by the managenent before passing the
order of dismissal. Besides, even if the order of disnmissal is set aside on
the ground of defect of enquiry, a second enquiry after reinstatement is
not ruled out nor in all probability a second reference. Were will this
lead to? This is neither going to achi eve the paranmount object of the Act
nanely industrial peace, since the award in that case will not lead to a
settlenent of the dispute. The dispute, being eclipsed, pro tenpore, as a
result of such an award, will be revived and industrial peace will again be
ruptured. Agai n another object of expeditious disposal of an industria
di spute (see section 15) will be clearly defeated resulting in duplication
of proceedings. This position has to be avoided in the interest of |abour
as well as of the enployer and in furtherance of the ultinate ai mof the
Act to foster industrial peace.
We are, therefore, clearly of opinion that when a case of dism ssal of
di scharge of an enployeeis referred for industrial adjudication the |abour
court should first decide as a prelimnary issue whether the domestic
enquiry has violated the principles of natural justice. Wien there is no
donestic ‘enquiry or defective enquiry is admtted by the enpl oyer, there
will be no difficulty. But-when the matter is in controversy between the
parties that question nust be decided as a prelimnary issue. On that
deci si on being pronounced it will be for the managenent to deci de whet her
it will adduce any evidence before the labour court. If it chooses not to
adduce any evidence, it will not be thereafter permissible in any
proceeding to raise the issue. W should also make it clear that there wll
be no justification for any party to stall the final adjudication of the
di spute by the I abour court by questioning its decision with regard to the
prelimnary issue when the matter, if worthy, can be agitated even after
the final award. It will be alsolegitimte for the High Court to refuse to
intervene at this stage. W are nmking these observations in our anxiety
that there is no undue delay in industrial adjudication."

(enphasi s suppli ed)

It is evident fromthe above that on pronouncenent of the decision of the
prelimnary issue as to whether the domestic enquiry has violated the
principles of natural justice, the managenent was to deci de whether it wll
adduce any evi dence before the | abour Court. That was held to be the
appropriate stage. Al these decisions again canme to e examined in Shankar
Chakravarti v. Britannia Biscuit co. Ltd. & Aar. and the decision in
Cooper Engineering Ltd.’s case indicating the stage of opportunity was
cited with approval and it was further opined that such-an opportunity had
to be asked for. The Bench held that if request is nade in the statenent of
claimor witten statenent, dependi ng upon whet her the proceedi ngs were
under Section 23 or Section 10 of the Industrial D sputes Act, the Labour
Court or the Industrial Tribunal nust give such an opportunity. If the
request is made before the proceedi ngs are concluded the | abour
Court/Industrial Tribunal should ordinarily grant an opportunity to adduce
evidence. It was further held that if no request is nade at any stage of
the proceedings, there is no duty in |aw on the Labour Court or the

I ndustrial Tribunal to give such an opportunity.

In the present case, we are not called upon to decide a case where no
request to adduce evidence is made by the enpl oyer. we are concerned with
the question that in a case where request is nade to adduce evidence

i mediately after the decision of the prelimnary issue but such a request
was not nade in the witten statenent filed in reply to the statenent of
claimof the workman in proceedi ngs under Section 10 of the Industria

Di sputes Act, does it require outright rejection w thout being considered
on nerits? The opinion expressed in Shankar Chakravarti’s case reads as
under :

"When read in the contest of the propositions culled out in Delhi Cloth &
General MIls Co. case and the Firestone Tyre & Rubber Co. of India (P) of
Ltd. case, the decision in Cooper Engineering Ltd. case nmerely indicates
the stage at which an opportunity is to be give but it nust not be
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over| ooked that the opportunity has to be asked for. Earlier clear-cut
pronouncenents of the Court in R K Jain case and Delhi Cloth & Genera
MIlls Co. case that this right to adduce additional evidence is a right of
the managerment or the enployer and it is to be availed of by a request at
appropriate stage and there is no duty in law cast on the Industria
Tri bunal or the Labour Court suo nmotu to give such an opportunity
notw t hstandi ng the fact that none was ever asked for are not even departed
from Wen we exanmine that matter on principle we would point out that a
quasi -judicial Tribunal is under no such obligation to acquaint parties
appearing before it about their right nore so in an adversary system which
these quasi-judicial Tribunals have adopted. Therefore, it is crystal clear
that the rights which the enployer has in | aw to adduce additional evidence
in a proceeding before the Labour Court or Industrial Tribunal either under
Section 10 or Section 33 of the Act questioning the legality of the order
term nating service nmust be availed of by the enployer by naking a proper
request at the time when it files its statement of claimor witten
statement or makes-an applicati-on seeking either perm ssion to take a
certain action by it. 1f such a request is made in the statement of claim
application or witten statenent the Labour Court or the Industria
Tri bunal 'nust gi ve such an opportunity. If the request is nmade before the
proceedi ng are concl uded the Labour Court or the Industrial Tribunal should
ordinarily grant the opportunity to adduce evidence. But if no such request
is made at any stage of the proceedings, there is no duty in |law on the
Labour Court or the Industrial Tribunal to give such an opportunity and if
there is no such obligatory duty in law failure to give any such
opportunity cannot and woul d not vitiate the proceedings."

(enphasi s suppli ed)

It appears that earlier to Shambu Nath CGoyal's case (supra), it was not
doubted that the enployer could ask for an opportunity to adduce evi dence
bef ore the proceedi ngs are closed before the Labour Court/Industria

Tri bunal . The departure came up only in-Shanbu Nathu Goyal’'s case

In Shanbu Nath CGoyal, the main judgnent does not refer to the decision of
Cooper Engineering Ltd.’s case. The said judgnment after reproducing the

par agr aph from Shankar Chakravarti’s case which held that if the request is
nmade before the proceedings are concluded, the Labour Court or the

I ndustrial Tribunal should ordinarily grant the opportunity to adduce

evi dence’ observes that the nanagenent is nade aware of workman's
contention regarding the defect in domestic enquiry by the witten
statenment of defence filed by himin the application filed by the
management under Section 33 of the Act or in statement of claimfiled by
the wor kman under Section 10 of the Act. Noticing that the defect in
donestic enquiry in pointed out by the workman in the witten statenent
filed in the Labour Court or Industrial Tribunal and the managenent has the
opportunity to look into that statement has the opportunity to /1 ook into
that statement before it files its witten statenent of defence in the
enquiry before the Labour Court or the Industrial Tribunal and, therefore,
the managenment coul d nake the request for opportunity in the witten
statenent itself. Then, the opinion expressed is that if the nanagenent
does not choose to do so at that stage, it cannot be allowed to do it at
any |latter stage of proceedings by filling any application for the purpose
which may result in delay which may lead to wecking the norale of the

wor kman and conpel himto surrender which he nmay not otherwi se do. The only
reason which seens to have wei ghed for coming to the conclusionthat the
nmanagenent is barred from naki ng such an application at later stage is the
likely delay to the proceedings.

As already noticed, the Cooper Engineering Ltd.’s case (supra) has not been
considered in the main judgnment delivered by justice Varadarajan in Shanbu
Nat h Goyal 's case. |In Cooper Engineering Ltd.’s case which was also a
deci sion by a Bench of three judges, it was held that the Labour Court
should first decide as a prelininary issue whether the donmestic enquiry has
violated the principles of natural justice and on that decision being
pronounced, it will be for the nanagement to decide whether it will adduce
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any evidence before the Labour Court. If it chooses not to adduce any
evidence, it will not be thereafter permissible in any proceeding to raise
the issue. It has to be borne in mnd that grant of opportunity to an

enpl oyer to adduce evidence for the first time before the Labour
Court/Tribunal is in the interest of both the nanagement and the enpl oyee.
It is also to be borne in mnd that non-grant of such an opportunity may in
the ultimate anal ysis adversely affect the workman. Except the nmain

j udgrment of Shanbu Nath Goyal's case, no other decision of this Court was
cited before us wherein may have been that the prayer of the nanagenent to
adduce evidence is to be rejected if not nade either in the witten
statenment filed to the statement of claimin reference under section 10 or
at the initial stage of proceedings under Section 33(2)(b) of the

I ndustrial Disputes Act. Even justice Desai in the concurring judgnment does
not go that far and opines that if such an application is nmade it would be
open to Labour Court to- examine the question whether it should be granted
or not.

In various decisions rendered by this Court, it was been held that such a
request can be made before the proceedings are closed the Labour
Court/Tri'bunal . There is no conpelling reason to limt the exercise of

di scretion by the Labour Court/lndustrial Tribunal to exam ne such a prayer
on its own nerit and decline it if not considered to be bone fide and nade
to delay the proceedings and to weck the noral to delay the proceedi ngs
and to weck the norals of the workman an conpel himto surrender, to use
the | anguage of, Shanmbu Nath Goyal's case (supra). Odinarily such a
request when nade i mmedi ately after the decision of the prelimnary issue
deserves to be allowed of the prelimnary issue deserves to be allowed as
hel d i n Shankar Chakravarti’'s case prior to its elaboration by justice
Desai in Shanbu Nath Goyal’s case. If such a request is nade soon after the
enquiry is held to be.invalid and the Labour Court holds it to be bona fide
and further holds that no prejudi ce woul d be caused to the workman, there
is no reason still to shut the enpl oyer when it has been rightly held, tine
and again, that the enployer has a right to adduce evi dence before the
Labour Court in case of no enquiry or invalid enquiry. In such proceedings,
pl eadi ngs do not deserve to be strictly construed.

For the foregoing reasons, it is not possible to hold that if the enployer
does not express his desire to | ead additional evidence in reply to
statement of claimin proceedings under Section 10 cr. when an application
is filed for approval under section 33(2)(b) of the Act, the enployer
cannot be allowed to exercise option at a |later stage of the proceedi ngs by
maki ng an application for the purpose. The enployer’s request. when nade
bef ore cl ose of proceedi ngs, deserves to be exam ned by the Labour
Court/Tribunal on its own nerits and it goes without saying that the Labour
Court/Tribunal will exercise discretion on well settled judicial principles
and woul d exani ne the bona fides of the enployer in making such an
appl i cati on.

The doctrine of stare decision has also no applicability. In decisions
earlier to Shanbu Nath Goyal's case (supra), the consistent view was that
the prayer for adducing evidence could be made before the cl ose of
proceedi ngs. Soon after Shanmbu Nath Goyal’'s case, in Rajendra Jha's case,
simlar view was expressed. The procedure |laid down in Shanbu Nath Coyal’s
case woul d not be just, fair and reasonable both to the enployer and the
wor kman. The said decision has no acquired the status attracting the
doctrine of stare decisis. Shabhu Nath Goyal represents highly technica
view. Considering that we are considering the rule of convenience,

expedi ency and procedure which pronpotes the cause of both enpl oyer and
wor kman deserves to be laid down.

In view of above, | am of the opinion that the Shanbu Nath Goyal's case
(supra) does not |lay down correct |law. The | aw has been correctly laid in
Shankar chkravarti’s case and Rajendra Jha's case. The correct procedure is
as stated in Shankar Chakravarti’s case subject to further safeguards for
wor kman as al ready indicated above.
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Despite above conclusions, in so far as the present appeal is concerned,
considering that the award was nmade by the Labour Court nore than 16 years
back and al so that the enployee has already retired as we are infornmed, it
woul d not be appropriate to interfere in exercise of power under Article
136 of the Constitution. In this view, | would dismss the appeal |eaving
the parties to tear their own costs.

Shivaraj V. Patil J.

After going through the draft judgnent prepared by N Santosh Hedge J., we
respectfully agree with the sanme. Having gone through the draft judgenent
prepared by Y.K Sabharwal J., received later, we felt the necessity of
adding the following few |ines.

The question as to at what stage the managenent should seek | eave of the

| abour court / tribunal to lead evidence / additional evidence justifying
its action is consideredin the draft judgenment of Hedge J. and not the
power of the court// tribunal requiring or directing the parties to produce
evidence if deened fit in a given case having regard to the facts and

ci rcunst ances of that case. As per Section 11(1) of the Industrial Disputes
Act, 1947 (for short the "Act’') a court / tribunal can follow the procedure
which it thinks fit in the circumstances of the case subject to the

provi sions of the Act and the Rul'es franed thereunder and in accordance
with the principles of natural justice. Under Section 11(3), |abour court /
tribunal and other authorities nmentioned therein have the sane powers as
are vested in a civil court under the Code of Civil Procedure when trying a
suit in respect of certain matters which include enforcing the attendance
of any person and exam ni ng himon oath and conpelling the production of
docunents and material objects.

It is consistently held and accepted that strict rul es of evidence are not
applicable to the proceedi ngs before | abour court / tribunal but
essentially the rules of natural justice are to be observed in such
proceedi ngs. Labour courts / tribunal have power to call for any evidence
at any stage of the proceedings if the facts and circunstances of the case
demand the sanme to neet the ends of justice in a given situation. W
reiterate that in order to avoid unnecessary delay and multiplicity of
proceedi ngs, the managenent has to seek | eave of ‘the court / tribunal in
the witten statement itself to | ead additional evidence to support its
action in the alternative and without prejudice to its rights and
contentions. But this should not be understood as placing fetters on the
powers of the court / tribunal requiring or directing parties to |ead
addi ti onal evidence including production of docurments at any stage of the
proceedi ngs before the year concluded if on facts and circunstances of ‘the
case it is deenmed just and necessary in the interest of justice.




