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CASE NO. :
Appeal (civil) 2440 of 2007

PETI TI ONER
Ms. Gas Authority of India Ltd. and anr

RESPONDENT:
Ms. Keti Construction (1) Ltd. and ors

DATE OF JUDGVENT: 11/05/2007

BENCH
G P. Mat hur & Lokeshwar Singh Panta

JUDGVENT:
JUDGMENT

ClVIL APPEAL NO. 2440 COF 2007
(@ Special Leave Petition (Civil) No.11391 of 2005)

G P. Mathur, J.

Leave granted.

2. Thi s appeal, by special |eave, has been preferred agai nst the
j udgrment and order dated 7.12.2004 of a Division Bench of Del hi

H gh Court by which the appeal filed by Ms Keti Construction (I)

Ltd. - Contractor (Respondent No.1 herein) under Section 37 of the
Arbitration and Conciliation Act, 1996 (hereinafter referred to as 'the
Act’) was allowed and the judgnment and order dated 20.10.2003 of a

| earned Single Judge by which the petition filed by respondent no.1
under Section 34 of the Act was di sm ssed, was set aside and the
award given by the arbitrator (respondent no.2 in the present appeal)
on 19. 4. 2000, was al so set asi de. It was further directed that Brig.
Nardi p Singh (Retd.) who was appoi nted by respondent no.1 shal

proceed with the arbitration in accordance with l'aw and gi ve the

awar d.

3. Gas Authority of India \026 (GAIL, appellant no.1 herein) awarded
four contracts for its project at Petro-Chenical Conplex, Dibiyapur
District Etawah (U P.) to Ms Keti Construction (I) Ltd., Indore \026
(Contractor), which is arrayed as respondent no.1 in the present

appeal . Al the four contracts were awarded in the year 1995 and

they related to construction of certain types of houses for GAIL Vihar
Townshi p, pre-m x bitunen carpeting and repair of roads in GAIL

Vi har Col ony, construction of external sewerage line and construction

of certain residential quarters in UPPC Conpl ex, Dibiyapur. Certain

di sputes arose between the parties regarding conpletion of the
construction work in accordance with the design and cost of

construction, etc. The contracts entered into between the parties

contai ned arbitration clause. Appel lant no. 1 referred the dispute with
regard to contract dated 28.9.1995 for arbitration to Justice N N
CGoswam (Retd.) who was fornerly a Judge of Del hi Hi gh Court.

The arbitrator gave a 'no claimaward on 19.4.2000. Respondent

no.1 filed a petition under Section 34 of the Act in the Del hi High
Court for setting aside the award. A |earned Single Judge who heard

the petition, after detailed discussion of the material on record, found
that the petition was devoid of nerits and accordingly disnm ssed the
sanme by the judgnent and order dated 20.10.2003. Respondent no.1

then preferred an appeal before the Division Bench of the H gh Court
under Section 37 of the Act which allowed the sane by the judgnent

and order dated 7.12.2004 and set aside the award of the arbitrator. It




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 13

was further directed in the order that parties shall appear before Brig.
Nardi p Singh (Retd.) who had been nom nated as arbitrator by

respondent no.1 (contractor) and he shall proceed in accordance with

| aw and gi ve the award.

4. The principal ground on which the petition under Section 34 of
the Act had been filed by respondent no.1 was that it had invoked the
arbitration clause by sending a notice to appellant no.1 on 17.7.1999
and accordingly the appellant no.1 was required to send a panel of

three names for arbitration within 30 days of receipt of notice. Si nce
appel l ant no.1 did not respond to the notice and did not send a pane
within 30 days, it forfeited its right to nomi nate a panel and thereafter
respondent no.1 sent its own panel on 28.10.1999. Appellant no.1

again did not make any response and di d not choose anyone fromthe

panel noni nated by respondent no.1 and accordingly it infornmed

appel lant no.1 on 10.12.1999 that it had selected Brig. Nardip Singh
(Retd.) as an arbitrator and the said arbitrator entered upon the

ref erence on 6.1.2000.~ Appellant no.1 appointed Justice N.N

Goswam (Retd.) as an arbitrator subsequently on 13.1.2000 which
appoi nt nent-was not valid being contrary to the terns of the

agreenment -entered into between the parties. Respondent no.1 thus
submitted that the appointment of Justice N.N. Goswam (Retd.) was
invalid and the award given by himwas liable to be set aside in view

of Section 34(2)(v) of the Act.

5. The petition was contested by the appellants on the grounds,
inter alia, that appellant no.1 had already sent a panel of three nanes
on 16.2.1999 in which the nane of Justice N N. CGoswam (Retd.) was
nmentioned at serial no.1 and it was nentioned that disputes between

the parties relating to all the contracts be resolved by the sane

arbitrator. In reply to the notice of respondent no.1, the appellants’
advocate M. Sushil Chauhan had sent a reply on 31.7.1999 asking to
choose any one fromthe said panel. This was again reiterated by a

letter dated 15.11.1999 when respondent no.1 sent its own panel on
28.10.1999. The appointnent of Brig. Nardip Singh (Retd.) as an
arbitrator nade by respondent no.1 which was communicated by its

letter of 10.12.1999 was chal |l enged by appellant no.1 by sending a
letter dated 31.12.1999 and a letter was also sent in this regard to Brig.
Nardip Singh (Retd.) to desist fromproceeding with arbitration. It
was further subnitted that respondent no.1 did not challengethe
jurisdiction of the arbitrator appointed by appellant no.1lin accordance
with Section 16 of the Act. The contractor did not at all appear before
the arbitrator appointed by appellant no.1, viz. Justice N.N. Goswam
(Retd.) and did not subnmit any statenent of claim ~In these

ci rcunst ances, there was no ground for setting aside the award nmade

by Justice N.N. Goswanm (Retd.) on 19.4.2000 and the petition under
Section 34 of the Act filed by respondent no.1 was |liable to be

di sm ssed

6. W have heard M. Mhan Parasaran, Additional Solicitor
General for the appellant and M. P.C. Markanda, Senior Advocate for
respondent no.1 and have perused the record.

7. Gas Authority of India (appellant no.1 herein) awarded four
contracts to Ms Keti Construction (1) Ltd. (respondent no.1l herein)
for various construction work at its Petro-Chenical Conpl ex,

Di bi yapur, District Itawah (U P.) which were as follows :-

"(A) Wrk Order No. CE/ AUR/ Ph-11 Extn. B. Wrks/
97A/ 95 dated 26.5.95: Bal ance work of

construction of C-6 and D-2 Houses at GAIL

Vi har Townshi p, Di bi yapur

(B) Wrk Order No. CE/ 115/ Auriaya/Gail/ Gl Vihar
Road Work/ 95 dated 10.2.95: Construction of

prem x bitumen carpeting and repairs of roads in
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Gai |l Vi har Col ony and Conpressor station
(O Work Order No. CE/ 137/ Auri ayal/ Ext/ SER/ 95

dated 1.11.95: Construction of external sewerage
line at UPPC Nagar, Dibiyapur; and

(D Work Order No. CE/ 136/ Auri ayal/ Housi ng/ 95
dated 28.9.95: Construction of residential quarters
Type A-25 units, Type B-105 units, Type C- 55

units for UPPC Compl ex, Di biyapur."

8. The di spute here pertains to contract no. (D) dated 28.9.1995.

Cl ause 107 of the agreenent, which is relevant for the controversy in
di spute reads as follows :

"107.1 Al'l disputes or differences whatsoever which
shall at any tine arise between the parties hereto
touchi ng or concerning the WORKS or the execution or
mai nt enance thereof of this CONTRACT or the rights
touchi ng or concerning the WORKS or the execution
effect thereof or to therights or liabilities or the
construction meani ng operation or effect whether during
or after conpletion of the CONTRACT or whether
before or after determ nation, foreclosure or breach of the
CONTRACT (ot her than those in respect of which the
deci si on of any person is by the CONTRACT expressed
to be final and binding) shall after witten notice by
either party to the CONTRACT to the other of them and
to the Appointing Authority hereinafter mentioned be
referred for adjudication to a sole arbitrator to be
appoi nted as hereinafter provided.

107.2 For the purpose of appointing the sole arbitrator
referred to above, the Appointing Authority wll send

within thirty days of the receipt of the notice to the
CONTRACTOR, a panel of three persons who shall al

be presently unconnected with the organization for which

the WORK i s executed.

The CONTRACTOR shall on receipt of the names,
as aforesaid, select any one of the persons naned to be
appoi nted as a sole Arbitrator and comuni cate his nane
to the Appointing Authority within thirty days of receipt
of names. The Appointing Authority shall thereupon
wi t hout any del ay appoint the said person as the sole
arbitrator. |f the CONTRACTOR fails to comunicate
such sel ection as provided above within the period
speci fied, the Appointing Authority shall nake the
sel ection and appoint the selected as the Sole Arbitrator.

If the Appointing Authority fails to send to the
CONTRACTOR t he panel of three names as aforesaid
within the period specified, the CONTRACTOR shal
send the Appointing Authority a panel of three names of
persons who shall all be unconnected with either| party.
The Appointing Authority shall on receipt of the names
as aforesai d sel ect any one of the persons naned and
appoint himas the sole arbitrator. |f the Appointing
Authority fails to select the person and appoint himas the
sole Arbitrator within 30 days of the recei pt of the pane
and i nformthe CONTRACTOR accordi ngly, the
CONTRACTOR shal |l be entitled to appoint one of the
persons fromthe panel as the sole arbitrator and
comuni cate his nane to the Appointing Authority.

If the Arbitrator so appointed is unable to or
unwilling to act or resigns his appointnent or vacates his
of fice due to any reason what soever, another sole
arbitrator shall be appointed as aforesaid.

The WORK under the CONTRACT shall
however, continue during the Arbitration proceedi ngs
and no paynent due or payable to the CONTRACTOR
shal | be withheld on account of such proceedi ngs.
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The Arbitrator shall be deemed to have entered on
the reference on the date he issues notice to both the
parties fixing the date of the first hearing.

The Arbitrator may, fromtine to tine, with the
consent of the parties, enlarge the tine for making and
publ i shing the award

The venue of the arbitration shall be New Del hi.

The fees, if any, of the Arbitrator shall, if required
to be paid before the award is made and published, be
paid half AND half by each of the parties. The costs of
the reference and of the award including the fees, if any,
of the Arbitrator shall be in the discretion of the
Arbitrator who may direct to and by whom and in what
manner, such costs or any part thereof shall be paid and
may fix or settle the ampunt of costs to be so paid.

The award of the Arbitrator shall be final and
bi ndi ng on both the parties.

Subj ect to aforesaid the provisions of the
Arbitration Act, 1940 or any statutory nodification or re-
enact ment' _thereof and the rules made thereunder, and for
the tinme being in force, shall apply to the arbitration
proceedi ngs under this clause.”

A perusal of clause 107 woul d show that on a di spute being
rai sed by the contractor, the appointing authority was required to send
a panel of three names to the contractor and he was entitled to sel ect
anyone of them as sole arbitrator and to conmunicate his decision to
the appointing authority wthin 30 days. Thereafter, the appointing
aut hority was under ‘an obligation to appoint the said person as sole
arbitrator. However, if the appointing authority failed to send the
panel of three names within the stipul ated period, the contractor was
given the option to send a panel of three nanes to appellant no.1,
whi ch was required to sel ect anyone of them and conmuni cate the
said fact within 30 days.

9. The pl ea taken by respondent no.1 is that the conpletion
certificate with regard to the work in dispute was /issued on 24.1.1998
and it wote several times for settling the accounts. It invoked the
arbitration clause on 17.7.1999 by sending a letter to the appointing
authority to send a panel but as there was no response, it sent its own
panel of three names on 28.10.1999 and finally inforned vide letter
dated 10.12.1999 that it had nom nated Brig. Nardip Singh (Retd.) as
the arbitrator. Vol um nous correspondence was exchanged between

the parties and nany such letters were placed on record before the

| earned Single Judge of the H gh Court. It appears that sone dispute
had been rai sed by respondent no.1 regarding bal ance work of
construction of CG6 and D-2 nunbers of houses at GAIL Vihar

Townshi p at Dibiyapur and a letter had been sent by it to appell ant
no.1l on 16.1.1999. A reply was given on behalf of appellant no.1 to
respondent no.1 on 16.2.1999, rel evant part of which reads as under :-

"Sir,

This has reference to your letter vide ref.
no. | ND. KT. 44(6) /99 DATED 16/1/99, we would like to
bring to your kind notice that you have not so far
i nfornmed us the nature of disputes you want to refer for
resol ution by the Arbitrator.

However, in the nmeantime, we are suggesting you
a panel of three persons to select one of themas Sole
Arbitrator

1. M. Justice N.N. Goswam
Retd. Judge Del hi Hi gh Court
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2. Dr. Avtar Singh
Pr of essor of Law

3. M. Harish Chandra
Director General CPW (Retd.) & Ex.
Menber UPSC

Further, it is suggested to appoint the sane
Arbitrator and to club the Arbitrati on proceedings in both
the matters so as to reduce on cost and tine incurred in
the said Arbitration.

Accordingly, you are called upon to select any one
of the above naned persons as Sole Arbitrator in both the
matters."

10. The evi dence on record shows that in connection with the

di spute with regard to all the four contracts several neetings had
taken place in the office of GAIL also and in the office of their
consul tant, Ms CP. Kukreja & Associ at es in which the
representatives of respondent no.1 had participated. This fact is not
in dispute that several neetings did take place to resolve the dispute
regarding all the four contracts between the representatives of

appel l ant no.1 and respondent no.1l. The Senior Manager (Civil) of
appel lant no.1 sent a letter dated 15.11. 1999 to respondent no.1 which
has consi derabl e bearing on the controversy in hand and, therefore,
the sanme is being reproduced bel ow : -

"Ref.:CH GAl L/99 Novenber 15, 1999

Ms Keti Constructions (1) Ltd.

31/ 6, Sneh Nagar, Miin Road

Qpp. Sapna Sangeeta Theatre

| ndore (MP).

SUBJECT : DI SPUTES RELATI NG TO :

(A WORK ORDER NO.: CE AUR/ PH- 11" EXTN. B.
WORKS/ 97A/ 95 DATED 26. 05. 95.

BALANCE WORK OF CONSTRUCTI ON OF
C-6 AND D-2 NCS. OF HOUSES AT GAI L
VI HAR TOANSHI P, DI Bl YAPUR,

(B) WORK ORDER NO. CE/ 115/ AURI AYA/ GAl L/
GAl L VI HAR ROAD WORK/ 95 DATED
10. 02. 95

CONSTRUCTI ON OF PREM X BI TUMVEN
CARPETI NG AND REPAI RS OF ROADS I N
GAIL VI HAR COLONY AND COVPRESSOR
STATI ON.

(O WORK ORDER NO. CE/ 137/ AURI AYA/ EXT/
SER/ 95 DATED 1. 11. 95:

CONSTRUCTI ON OF EXTERNAL SEVERAGE
LI NE AT UPPC NAGAR, DI Bl YAPUR

(D) WORK ORDER NO. CH 136/ AURI AYA/
HOUSI NG 95 DATED 28. 9. 95

CONSTRUCTI ON OF RESI DENTI AL

QUARTERS TYPE A-25 UNITS, TYPE B-105
UNITS, TYPE C-55 UNITS FOR UPPC
COVPLEX, DI Bl YAPUR.
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Dear Sir,

Kindly recall various neetings held in our office and al so
in the office of Consultant, Ms C P. Kukreja Associ ates
in respect of the above referred contracts and the disputes
arising therefrom wherein it was agreed between us to
settle the disputes am cably and through di scussions.
Despite this clear understanding, you had vide your
letters dated 25.08.98 invoked Arbitration clause in
respect of Work Order Nos. : (1) CE AUR/ PHI1/EXTN.

B. WORK/ 97A/ 95 dated 26.05.95 relating to bal ance

wor k of Construction of C6 and D2 number of houses

at GAIL Vi har Townshi p of Di biyapur and (2)

CE/ 115/ AURI AYA/ GAl L/ GAI L VI HAR ROAD

WORK/ 95 dated 10.2.95 relating to construction of

prem x bitumen carpeting and repairs of roads in Gai

Vi har Col ony & Conpressor Stati on.

Subsequently, vide your letters dated 5.10.98 in respect
of the above work orders, you submtted a panel of three
Arbitrators asking us to sel ect one of themto act as Sole
Arbitrator on -the above two cases. However, we

responded to your comuni cations vide our letters dated
16.02.99 and as per the terms of the contract suggested
the follow ng panel ‘of three distinguished persons : -

1. M. Justice NNN. Goswam (R) Judge Del hi H gh Court
2. Dr. Avtar Singh, (V) Prof. of Law, 1IM Lucknow.
3. M. Harish Chandra, Director General CPW (Retd.)

& Ex- Member, UPSC.
You were requested to sel ect any of themto act as Sol e
Arbitrator. However, no action has been taken by you so
far and even the issues which seemto have been resol ved
by di scussi ons have not been confirnmed, keeping the
matters pendi ng unnecessarily.

During our neetings, we have suggested to you that al
the disputes arising out of the above contracts which
cannot be settled by nutual discussions, nay be referred
to a Sole Arbitrator selected by you from anong the
panel of distinguished persons nentioned above, so that
the resolution of disputes by reference to Arbitration
becomes cost effective, econom cal and quick:

In view of the above, you are requested once again to
sel ect any of the persons nentioned herein to act as a
Sole Arbitrator in all the above disputes.

Assuring you of our best co-operation at all tinmes.

Yours faithfully,
Sdf -
( P.K | Sarkar )
Sr. Manager (Civil)"

11. It may be noted that the above noted letter of 15.11.1999 was
witten by the Senior Manager (Civil) of appellant no.1 in connection
with the disputes relating to all the four contracts, viz. (A, (B), (O
and (D). In this letter reference was nade to the earlier letter dated
16. 2. 1999 sent by appellant no.1 and the sanme panel of three nanes in
whi ch nane of Justice N.N. Goswam (Retd.) was at serial no.1 was
reiterated. The | ast paragraph of the above quoted letter is very

i nportant where it was clearly nentioned that the dispute arising out
of the four contracts which cannot be nutually settled nmay be referred
to a sole arbitrator selected by respondent no.1 from anongst the
persons nentioned in the panel so that the resolution of disputes by
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reference to arbitration becones cost effective, econom cal and quick
Towards the end of the letter a request was nmade to respondent no.1l to
sel ect anyone of the persons nmentioned in the said letter to act as sole
arbitrator in all the above disputes, which neans all the disputes
relating to contract nos.(A), (B), (¢ and (D). It is, therefore, clear
that a panel of three nanes had been sent by the appellant to

respondent no.1 on 16.2.1999 which was categorically reiterated in

the letter dated 15.11.1999, sent by the Senior Manager (Civil) of Gas
Authority of India Ltd. (appellant no.1) to respondent no. 1. Thi s
letter was not confined to any particular contract but specifically
referred to all the four contracts including the disputed contract no. (D)
dat ed 28.9.1995. The stand of appellant no.1 was quite reasonabl e

that if all the disputes were referred to a single arbitrator, the
arbitration proceedi ngs would be cost effective, econom cal and

qui ck. After receipt of this letter dated 15.11.1999, wherein the
earlier panel communicated vide letter dated 16.2.1999 had been
reiterated, there was no occasion for respondent no.1 to appoint Brig.
Nar di p Singh (Retd.) as arbitrator by sending a conmmunication to that

ef fect ' subsequent!|y on 10.12.1999. The stand of the appellant had

been nade very clear and explicit by the aforesaid two letters and it
was not required to respond again specifically to the letter dated
28.10. 1999 sent by respondent no.1 to select an arbitrator fromthe
panel intimated by it. The stand of respondent no.1 to the effect that
as the appellant did not respond to its letter dated 28.10.1999, it

sel ected Brig. Nardip Singh (Retd.) by sending a conmunication on
10.12.1999 is, therefore, wholly unjustified.

12. There is contenporaneous evi dence whi ch shows that a number

of meetings had taken place between the representatives of appell ant

no.1l and the representatives of respondent no.1, wherein effort was

nmade to resolve the disputes wthout reference to arbitration and an
under st andi ng had been reached between the parties that unresol ved

di sputes of all the four contracts shall be referred to a sole arbitrator to
make the arbitration proceedi ngs qui ck and cost effective. After
respondent no.1 had sent the letter dated 10.12.1999 to the appell ant
that it had nomnated Brig. Nardip Singh (Retd.) for the purpose of
arbitration, the Senior Deputy Manager (Law) of appellant no.1 sent a
letter to himon 31.12.1999 requesting himto desist fromentering

upon the reference or taking any further steps in view of the fact that
in the nmeeting hel d between the representati ves of the two

organi sations, it was clearly agreed that the matter shall be referred to
a sole arbitrator and respondent no.1l was expected to sel ect a name
fromthe panel suggested by appellant no.1. The letter is self-eloquent
and is being reproduced bel ow : -

" Decenber 31, 1999

Brig. Nardip Singh

Chi ef Engi neer, MES (Retd)
B- 64, Sector 30

NO DA

Dear Sir,

Sub : Letter by Keti Const. Ltd. |ND KTIL/908/99
dated 20.12.99 in the matter of construction

of residential quarters of UPPC, D biyapur

Et awah, U. P

This has reference to the captioned conmuni cation on
the subject cited above.

Ms Keti Constructions have been awarded contracts by
GAIL for execution of a number of its projects. In
relation to some of which contracts including the contract
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i n question now sought to be placed before you, certain
di sputes are alleged to remmin outstanding, as per Keti
Constructi ons.

Keti Constructions made their requests for resolution of
interse disputes with GAIL by reference to Arbitration,
including in the contract in question

Upon recei pt of these requests of Keti Constructions by
GAI L, GAIL rmade suggestion for resolution of disputes

by a Sole Arbitrator and sent to Keti Constructions a
panel of three distinguished persons who may be

appoi nted as Sole Arbitrator. Thereupon, Keti
Constructions cane forward for negotiations. Duri ng
these di scussi ons/ negotiation, the representatives of Keti
Constructions were repeatedly suggested to refer al
unresol ved i ssues of various contracts to a Sol e
Arbitrator selected by themfromanongst the pane
suggested by GAIL. Representatives of Keti

Constructions agreed to our suggestion as it was less tine
consunmi ng-and GAIL in turn'took 1iberal view on various

i ssues with clear objective of resolving these disputes

wi thout reference to arbitration. These efforts vyielded
results and the requests for arbitration of Keti
Constructions were /wi thdrawn by them

As all these matters were between two organi sati ons and

it was clearly agreed by the parties to refer unresol ved
di sputes of all contracts to a sole arbitrator to nake the
arbitration proceedi ngs qui ck and cost effective. We
woul d have expected Keti Constructions to have sent a

nane fromthe panel suggested by GAIL in accordance

with the spirit of the discussions hel'd and the principles
accepted therein for resolution of “interse disputes, which
have been acted upon as af oresaid.

Unfortunately, Keti Constructions has unilaterally sought
to nom nate your goodsel f, despite the overwhel m ng
record to the contrary.

In this factual background we request you to desist from
entering upon the reference or taking any further steps-in
pursuance to the captioned comruni cati on, keeping the
cherished val ues you have maintained in high esteem al

t hrough your distinguished career in arned forces.

Assuring you of our best attention at all times.

Yours faithfully,
Sd/ -
(CH. HARNATH )
SR. DY. MANAGER (LAW

CCto

Keti Constructions (I) Ltd.
31/ 6, Sneh Nagar, Min Road
Opposi te Sapna Sangeeta Theatre
| NDORE 452 001 (MP.)"

13. It may be noted that the four contracts (A), (B), (C and (D)
were awarded on different dates in quick succession between
10. 2. 1995 and 1.11.1995 and related to various construction works in
Pet r o- Chemi cal Conpl ex, Dibiapur, District Etawah (U. P.). The terns
of the agreenent have to be understood in a broad commpnsense
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manner. The material placed on record before the | earned Single

Judge shows that the discussion which took place in the neetings held

bet ween the representatives of appellant no.1 and representatives of
respondent no.1 were not confined to the dispute relating to a single
contract, but they related to disputes concerning all the four contracts.
It will not be proper to segregate or compartnentalize the
correspondence exchanged between the parties as if a particular letter
was confined to a particular contract alone. The correspondence
exchanged between the parties is not like evidence in a suit or tria
where a piece of evidence given in a particular suit or trial cannot be

read or taken into consideration in another suit or trial. The stand of
the appellant right fromthe begi nning was that all the disputes should
be referred to a single arbitrator, which will be cost effective,

econom cal and quick. There can be no doubt this stand was very
reasonabl e. Appellant no.1l had sent a panel on 16.2.1999, which was
reiterated in the communi cation dated 15.11.1999. In these

ci rcumst ances, respondent no.1 was not at all entitled to nom nate
Brig. Nardip Singh (Retd.) as an arbitrator which it chose to do
subsequently on 10.12.1999. We do not find anything wong on the
part of the appellant when it intinated vide |letter dated 15.11.1999
that a panel had al ready been sent earlier on 16.2.1999 for

appoi ntnent of a single arbitrator for resolution of all the disputes
bet ween the parti es.

14. According to the appellants, after respondent no.1 had sent the
notice dated 17.7.1999 invoking the arbitration clause, a reply thereto
was given on their behalf by M. Sushil Chauhan, Advocate, on

31.7.1999 wherein it was nenti oned as under

"Ref: Your letter |IND KT/522/99 dated 17.7.99

Pursuant to the discussions hel'd on various occasions by

you and ny client, GAIL officials with regard to

settlenent of disputes and appoi ntent of sole arbitrator,

| aminstructed by ny client, Gas Authority of India Ltd.

(GAIL) to call upon you to select the sole arbitrator from

the names of three distingui shed persons already

suggested by ny clients during discussions in response to

your notices. Please take further necessary action.”

Respondent No.1 has seriously chall enged the receipt of the
letter dated 31.7.1999 sent by M. Sushil Chauhan. It has been urged
that the said letter was not sent by registered post and was not
received by them W have, therefore, not taken into consideration the
said letter. There is other material on record to show that a panel of
three nanes had al ready been sent by appellant no.l to respondent
no. 1l which was a sufficient conpliance of the clause of the
agreenment. There is neither any such clause in the agreenent nor
there is any requirenent in law that for each of the contract (A), (B),

(C and (D) a separate panel ought to have been sent. The sane pane
could very well be utilized for resolving the disputes arising out of the
four contracts. |In fact, as suggested on behalf of the appellant, it

woul d have been nore convenient, time saving and economical to

have the same person as arbitrator in resolving the disputes between
the parties with regard to all the contracts. The viewto the contrary
taken by the Division Bench of the High Court is clearly erroneous in

I aw.

15. Appel  ant no.1 sent a communication to Justice N N Goswani
(Retd.) on 13.1.2000 appointing himas sole arbitrator for resolution

of disputes relating to the contract in question and a copy of this letter
was al so sent to respondent no. 1. Justice N.N. CGoswam (Retd.) then
entered upon the reference and sent notices to the parties on 11.2.2000
to appear before himon 6.3.2000. Respondent no.1l, however, chose

not to put in appearance before Justice N.N. Goswami (Retd.). On
28.3.2000, the arbitrator passed an order holding that his appoi nt ment

as arbitrator was in accordance with the terns of the agreenent, but in
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the interest of justice he would give another notice to respondent no. 1.
The rel evant part of the order passed by hi mreads as under

“In terns of nmy order dated 6.3.2000, Ms Gas

Aut hority have produced the conplete file. On perusa

of the file and after hearing M. Chauhan, prima facie

am satisfied that my appointnent as Arbitrator is in

accordance with the terns of Agreenent between the

parties. | would have proceeded further, but in the

interest of justice | feel that one final notice be served on

M s Keti Constructions before publishing the Award.

To come up on April 18, 2000 at 6.30 p.m The
parties may file their statenents of claimbefore the next
date of hearing."

Si nce respondent no. 1l did not appear on the date fixed, the
arbitrator passed an order fixing 19.4.2000 as the next date of hearing.
A no claimaward was finally given by himon 19. 4. 2000.

16. Respondent no.1 did not at all appear before the arbitrator
appoi nted by appellant no.1. Respondent no.1 neither filed any
statenment of claimnor raisedany plea of jurisdiction before the

arbitrator. Section16 of the Act says that the arbitral tribunal nmay
rule on its own juri'sdiction, including ruling on any objections with
respect to the existence or validity of the arbitration agreenment. In

Konkan Rai |l way Corporation Ltd. v. Rani Construction Pvt. Ltd.

(2002) 2 SCC 388 in para 21 a Constitution Bench of 5 | earned Judges
has ruled that if the arbitral Tribunal has been inproperly constituted,
it would be open to the aggrieved party to require the Arbitral
Tribunal to rule on its own jurisdiction in view of Section 16 of the
Act. It was al so observed that the expression used in Sub-section (1)
that the "Arbitral Tribunal may rule on-any objections with respect to
the existence or validity of the arbitrati on agreenent” shows that the
Arbitral Tribunal’s authority under Section 16 is not confined to the
width of its jurisdiction, but goes to the very root of its jurisdiction
and there is no inpedinment in contending before the Arbitral Tribuna
that it had been wongly constituted. This decision has been partly
overrul ed on another point by a larger bench of 7 l'earned Judges in
S.B.P. & Co. v. Patel Engineering Ltd. (2005) 8 SCC 618, but the

af oresai d view has not been dissented fromor reversed. This will be
evident fromthe conclusions arrived at by the | arger bench which

have been summari zed in para 47 of the report and sub-para (ix)

t hereof reads as under :-

"In a case where an Arbitral Tribunal has been

constituted by the parties w thout having recourse to

Section 11(6) of the Act, the Arbitral Tribunal will have

the jurisdiction to decide all matters as contenplated by

Section 16 of the Act.”

17. It will be useful to take note of the preanble of the Arbitration
and Conciliation Act, 1996 which reads as under :-
VWHEREAS t he United Nations Conmmi ssion on
I nternati onal Trade Law (UNCI TRAL) has adopted
the UNCI TRAL Mbdel Law on Internationa
Comrercial Arbitration in 1985;

AND WHEREAS the General Assenbly of the
United Nations has reconmended that all countries give
due consideration to the said Mbdel Law, in view of the
desirability of uniformty of the |aw of arbitra
procedures and the specific needs of internationa
conmercial arbitration practice;

AND WHEREAS the UNCI TRAL has adopted the
UNCI TRAL Conciliation Rules in 1980;
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AND WHEREAS the General Assenbly of the
United Nations has recomended the use of the said
Rul es in cases where a dispute arises in the context of
i nternational comrercial relations and the parties seek
an amcable settlement of that dispute by recourse to
conciliation;

AND WHEREAS the said Mdel Law and Rules
make significant contribution to the establishment of a
unified | egal framework for the fair and efficient
settlenent of disputes arising in international comercia
rel ati ons;

AND WHEREAS it is expedient to nmake | aw
respecting arbitrati on and- conciliation, taking into
account the aforesaid Mddel Law and Rul es;

The Preanble of the Act nmakes it anply clear that the

Par | i ament has enacted the Arbitration and Conciliation Act, 1996
al nost on the sane lines as the Mdel Law, which was drafted by
United Nations Conmmission on International Trade Law. In
Sundar am Fi nance Ltd. v. NEPC Ltd. AIR 1999 SC 565 it has been
observed that the provisions of the Arbitration and Conciliation Act,
1996 should be interpreted keeping in mnd the Mddel Law as the
concept under the present Act has undergone a conplete change. It
will, therefore, be useful to take note of the correspondi ng provisions
of the UNCI TRAL Model Law. Article 16 of the Mddel Law, which
corresponds to Section 16 of the Act, is being reproduced bel ow
UNCI TRAL Model Law

"Article 16. Conpetence to rule on own jurisdiction.-

(1) The Arbitral Tribunal has the power to rule onits own
jurisdiction, including any objections with respect to the

exi stence or validity of the arbitrati on agreenent. For the
purpose, an arbitration clause which forms part of a

contract shall be treated as an agreenent independent of
the other terns of the contract. A decision by the Arbitra
Tribunal that the contract is null and void shall not entai

ipso jure the invalidity of the arbitration clause.

(2) Aplea that the Arbitral Tribunal does not have
jurisdiction shall be raised not later than in the statenent

of defence. A party is not precluded fromraising such a

pl ea by the fact that he has appointed, or participated in
the appointnent of, an arbitrator. A plea that the Arbitra
Tribunal is exceeding the scope of its authority shall be

raised pronptly after the Arbitral Tribunal has indicated

its intention to decide on the matter alleged to be beyond
the scope of its authority. The Arbitral Tribunal may, in

either case, adnit a later plea if it considers the del ay
justified.

(3) The Arbitral Tribunal may rule on a plea referred to

in paragraph (2) of this article either as a prelininary
guestion or in an award on the nerits. In either case, a

ruling by the Arbitral Tribunal that it has jurisdiction my

be contested by any party only in an action for setting

aside the arbitral award."

The comrentary on the three paragraphs of the Mdel Law

has been given under the headings A, B, C and D. Note 1 under
headi ng A and Note 11 under heading D, which are relevant for the
controversy in hand, are being reproduced bel ow :

"A. "Konpet enz-konpetenz" and separability doctrine,

par agraph (1).

1. Article 16 adopts the inportant principle that it is
initially and primarily for the Arbitral Tribunal itself to
determ ne whether it has jurisdiction, subject to ultinmate
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Court control (see bel ow paras 12-14). Paragraph (1)
grants the Arbitral Tribunal the power to rule on its own
jurisdiction. Including any objections with respect to the
exi stence or validity of the arbitration agreement. This
power, often referred to as "Konpetenz-konpetenz", is

an essential and widely accepted feature of nodern
international arbitration but, at present is not yet
recognised in all national |aws.

D. Ruling by Arbitral Tribunal and judicial control
paragraph (3) [Corr. to Section 16(5), (6)]

11. Objections to the Arbitral Tribunal’s jurisdiction go to
the very foundation of the arbitration. Jurisdictiona
guestions are, thus, antecedent to matters of substance
and usually ruled upon first in a separate decision, in
order to avoid possible waste of tinme and costs. However,
in sone cases, in particular, where the question of
jurisdiction is intertwined with the substantive issue, it
may be appropriate to conbine the ruling on jurisdiction
with partial or conplete decision on the nerits of the
case. Article 16 (3), therefore, grants the Arbitra

Tri bunal discretion to rule on a plea referred to in
paragraph (2) either as a prelimnary question or in an
award on the merits.

So, the commentary on the Mddel Law which was drafted by
UNCI TRAL and has been adopted by many countries including India
shows that where a party asserts that the arbitral tribunal has not been
properly constituted or it has no jurisdiction, then such a plea nust be
rai sed before the arbitral tribunal right at the beginning and normally
not later than in the statement of defence.

18. The whol e obj ect and schenme of the Act is to secure an

expedi tious resolution of disputes. Therefore, where a party raises a
plea that the arbitral tribunal has not been properly constituted or has
no jurisdiction, it nmust do so at the threshold before the arbitra
tribunal so that renedial neasures may be imredi ately taken and tine

and expense involved in hearing of the matter before the arbitra
tribunal which may ultimately be found to be either not properly
constituted or lacking in jurisdiction, in proceedings for setting aside
the award, may be avoided. The conmentary on Mddel Law clearly
illustrates the aforesaid | egal position.

19. Where a party has received notice and he does not raise a plea

of lack of jurisdiction before the arbitral tribunal, he nmust nake out a
strong case why he did not do so if he chooses to nove a petition for
setting aside the award under Section 34(2)(v) of the Act on the

ground that the composition of the arbitral tribunal was not in

accordance with the agreenent of the parties. If plea of jurisdiction is
not taken before the arbitrator as provided in Section 16 of the Act,

such a plea cannot be permtted to be raised in proceedi ngs under

Section 34 of the Act for setting aside the award, “unless good reasons

are shown.

20. Though respondent no.1 had ampl e opportunity to appear

before Justice N.N. Goswam (Retd.) and raise a plea of jurisdiction to
the effect that he had been wongly appointed as arbitrator by

appel l ant no.1, yet, it chose not to do so. This feature of the case
wei ghs heavily agai nst respondent no.l1l. The |earned Single Judge has
taken this fact as an additional ground for rejecting the petition filed
by respondent no.1 under Section 34 of the Act and we are in

agreenment with the said view

21. For the reasons di scussed above, the appeal is allowed wth
costs throughout and the judgnment and order dated 7.12.2004 of the
Di vi sion Bench of the High Court is set aside. The judgnent and
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order dated 20.10.2003 of the |earned Single Judge dism ssing the
petition under Section 34 of the Act, which was filed by respondent
no.1, is affirned.




