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PETI TI ONER
HABI BA KHATOON

Vs.

RESPONDENT:
UBAI DUL HUQ & CRS

DATE OF JUDGVENT: 05/ 08/ 1997

BENCH
S. B. MAJMJIDAR, D. P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. B. Maj nudar, J.

The appellant « on grant of special |eave to appeal has
brought in challenge the judgnent and order rendered by the
H gh Court of Judicature at - Allahabad, ~ Lucknow Bench
di smssing the appel llant’ s Second Appeal and in turn
confirm ng the judgment and decree passed by the Trial Court
agai nst the appellant and as confirmed by the Court of the
Additional District Judge, Lucknow, U.P. The appellant was
original defendant no. 2 in the suit filed by predecessor-
in-interest of respondent nos. 1 to 3 herein, one Zahirul
Huq, for specific performance of an Agr eenent of
reconveyance of suit property which is a residential house.
We shall refer to predecessor-in-interest of respondent nos.
1 to 3, Zahirul Huq as plaintiff and the appellant, who was
original defendant no. 2, as defendant no. 2 and
predecessor-in-interest of respondent nos. 4 and 5 as
defendant no. 1. A few facts for appreciating the grievance
of defendant no. 2, appel l ant before us in t hese
proceedi ngs, deserve to be noted at the outset.

The plaintiff filed Regular Cvil Suit No. 9 of 1963 in
the Court of Civil Judge, Malihabad at Lucknow for specific
performance of an Agreement of reconveyance of the  suit
house. The house originally belonged to Snt. Amr ~ Jehan
Begam It was situated in Mrzaganj Kasba Malihabad in
Lucknow Di strict of State of Uttar Pradesh. Snt. Anmir Jehan
Begam sold the said house to defendant no. 1 Shakir Ahnad
Khan who purchased the said house by as Sal e Deed dated 29th
January 1960 for a consideration of Rs. 7480/-. Along with
the Sale Deed an Agreenent of reconveyance was executed by
original defendant no. 1 Shakir Ahnmad Khan in favour of Snt.
Amir Jehan Begam agreeing to reconvey the suit property
within three years on return of the same consideration.
Thereafter defendant no. 1 sold his right, title and
interest in the said property on 1st March 1960 to def endant
no. 2, appellant herein. It was the case of the plaintiff
that the obligation to reconvey the property as per the
Agreenent of reconveyance executed by her vendor, defendant
no. 1 was binding on defendant no. 2. In the neantine the
original vendor of the property Snt. Amir Jehan Begam di ed.
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Under the Agreenent of reconveyance her son Irfan Hasan Khan
becarme entitled to enforce the right to repurchase. Said
Irfan Hasan Khan asigned his right to repurchase the suit
house from defendant nos. 1 and 2 under a Sal e Deed executed
by him in favour of the plaintiff Zahirul Hug on 31st My
1962. The plaintiff as assignee of the said right to
repurchase earlier available to Irfan Hasan Khan under the
Agreenent of reconveyance, after service of notices to the
concerned defendants filed the aforesaid suit for getting
the property reconveyed in his name by enforcing the said
Agreenent of repurchase. Oiginal defendant nos. 3 to 7 who
were the other heirs of original vendor Smt. Amr Jehan
Begam were also inpleaded but they renmained proform
def endants. Besides specific perfornance the plaintiff also
cl ai med pendent lite danages from defendant nos. 1 and 2 for
use and occupation at the rate of Rs. 50/- per nonth.

The aforesaid suit was contested by original defendant
nos. 1 and 2 alone. Renumining defendant nos. 3 to 7 did not
appear 'to contest the suit. Defendant nos. 1 and 2 by filing
separate ' but concurring written statenments contended,
amongst others, that the right of repurchase granted under
the Agreement by defendant no. 1 in favour of origina
vendor Snt. Amir Jehan Begamwas a personal right which
coul d be exercised either by Snt. Amr Jehan Begam or by her
son Irfan Hasan Khan but said Irfan Hasan Khan was not
conpetent to assign the said right of repurchase in favour
of a stranger like the plaintiff. They also raised other
ancillary contentions w th which we are not concerned at
this stage. The only dispute, between defendant no. 2 on the
one hand and the plaintiff's heirs on the other, which
survives for consideration is as to whether the  origina
plaintiff could be legally assigned the right to repurchase
granted under the Agreenment to repurchase executed by
original defendant no. 1 in favour of the original vendor
sm. Amr Jehan Begam and her son Irfan Hasan Khan.

The | earned Trial Judge  franmed various issues arising
fromthe pleadings of parties. So far as the issue which
survives for our consideration is concerned it was issue No.
2 which was to the effect whether the right of reconveyance
was not transferable by Irfan Hasan Khan. If so, its effect.
The learned Trial Judge after hearing the parties on this
issue in the light of the evidence recorded before hi mcame
to the conclusion that the right of reconveyance was not
personal only to Irfan Hasan Khan and could be validly
assigned by himin favour of the plaintiff and as the
plaintiff has filed suit within the period of three years as
per the said Agreement of repurchase as an assignee of the
right of Irfan Hasan Khan to get reconveyance of. the
property, the plaintiff was entitled to succeed and get a
decree for specific performance directing both defendant
nos. 1 and 2 to execute the Deed of Reconveyance as prayed
for by him

This resulted in Cvil Appeal No. 147 of 1964 by
defendant nos. 1 and 2 in the Court of |earned Additiona
District Judge, Lucknow. The Appellate Court after hearing
the contesting parties endorsed the view of the |[earned
Trial Judge on Issue No. 2 and held that the right of
reconveyance was validly transferred by Irfan Hasan Khan in
favour of the plaintiff and consequently the plaintiff’'s
suit was wel |  sust ai ned. The appeal accordingly was
di sm ssed

Appel | ant-ori gi nal defendant no.2 carried the matter in
second appeal before the Hi gh Court. As noted earlier the
H gh Court also agreed with the view of the courts bel ow and
di sm ssed appellant’s Second Appeal. That is how the
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appel l ant is before us in these proceedings.

EE R I R R I R O R I R R I O

BLANK PAGE ON PACGE NO 6
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to enforce reconveyance was linking up with an obligation to
pay up the cost of inprovenents nmade by defendant no.1 and
defendant no.2 in the suit property as that part of the
obligation, which was a part and parcel of the entire
package of contractual right and obligation of the
beneficiary under the Agreement of reconveyance, did not get
conveyed to the plaintiff, the suit was liable to fail even
on that ground. Learned senior counsel Dr. Ghosh in support
of his contentions placed reliance on sone of the judgnents
of this Court to which we will nade a reference hereinafter.

Learned counsel for respondent nos.1l to 3, heirs of
original plaintiff, ~on the other hand tried to support the
judgnent under appeal as confirmng the view of the courts
bel ow and contended that on a correct construction of the
rel evant terms of the Agreenment of reconveyance all the
three courts had rightly cone to the conclusion that the
right inhering  in the estate of Snt. Armir Jehan Begam as
inherited by her son to get the property reconveyed was not
a personal right of ~anyone and it was not so hedged in
ei ther expressly or by necessary inplication in the |ight of
relevant recitals in the Agr eenment = of reconveyance.
Consequently the appeal is liable to fail. He also subnmtted
that so far as the obligation of Irfan Hasan Khan to pay up
the cost of inprovenent nade by defendant nos.1 and 2 in the
suit house was concerned, that had nothing to do with the
right of repurchase flowing fromthe express ternms of the
Agreenent between the parties. Even otherw se it was found
as a matter of fact by the Trial Court on Issue No.3 in this
connection that there was no evi dence regardi ng maintenance
of regular accounts regardi ng repairs by the vendee, nor was
the procedure laid down under the Agreenent found to have
been followed by the vendee, and ~hence no claimon that
score survived in their favour. ‘That there are concurrent
findings of fact of both the fact finding courts that
defendant no.2 was not able to prove any cost of
construction said to have been incurred by her in inproving
the suit house. Hence the question of obligation of Irfan
Hasan Khan to pay up this anmount of repairs to defendant
no.2 did not survive. It was also submtted that this
finding on Issue No.3 could not be effectively challenged in
further appeal by defendant no.2. Learned counsel for the
respondents also pressed in service decision of this Court
as well as of Privy Council. We will refer to the same at an
appropriate state hereafter.

In view of the aforesaid rival contention the follow ng
poi nt arises for our consideration:

"Whet her t he Agr eenent of

reconveyance dated 29t h January

1960 executed by defendant no.1

original vendee in favour of Sm

Am r Jehan Begam original vendor

and her heirs as nentioned in the

Agreenent conferred any persona

right to get t he property

reconveyed on persons nentioned in

the said Agreenent of reconveyance

as the beneficiaries of the said

Agr eenent of reconveyance  or
whet her the right of reconveyance
flowng from the Agreenent in

favour of these naned persons could
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be validly assigned in favour of a
third party or a stranger to the

famly."
Consi derati on of the Point

W will, t her ef ore, addr ess oursel ves to t he
consi deration of this question. |In order to resolve this
controversy, it wll be necessary to have a |ook at the

express recitals found in the docunent of reconveyance
executed by defendant no.1. An English translation of the
sai d docunent is found at page 66A of the Paper Book. It
read as under:

"In a sound state of body and m nd

and of nay own accord and pl easure,

| declare and put it in witing

that if the said ~Amr Jahan Begam

pays ne the aforesai d consideration

within a period of 3 (three) year,

| ~shall give ‘back to 'her the

af oresai d property bounded as state

bel ow. At the time of giving back

to her —property) the said Anmr

Jahan Begam shall be liable for the

costs of the Deed of Sale, Cod

forbid, if the said Amr Jahan

Begam dies withinthis period, then

only Irfan Hasan Khan, the sone of

the said Anir Jahan Begum and the

children of Irfan Hasan Khan, -shal

be conpetent to get (the property)

back with the said period, and the

other heirs of Amr Jahan Begum

shall not be conpetent, to get it

back during the life time of Irfan

Hasan Khan and his children. O

course, if during this period Irfan

Hasan Khan or the heirs of Irfan

Hasan Khan do not remain (alive,

then the other heirs of Amr Jahan

Begum shall be conpetent to  get

back (the property). After  the

expiry of the aforesaid period no

right shall subsist for any one

whosoever to get (the property)

back, nor shall | or ny heirs be

then bound by this declaration. If

during the said period | have to

spend any noney for the repairs of

the said house, then at the time of

giving (the property) back | shal

be entitled to get that nbney as

well. At the time of effecting

repair | shall be giving verba

intimation to Amr Jahan Begam or

her son |Irfan Hasan Khan and shal

al so be duly keeping with nme the

accounts in respect thereof."

A mere look at the said relevant recitals in the
document shows that the vendee-defendant no.1 while taking
the Sale Deed in his favour on the same day agreed to
reconvey the suit house within a period of three years from
the date of the Agreenment to the original vendor Amr Jehan
Begam by accepting the sane consideration which he had paid
to Amir Jehan Begam when he purchased this house by the Sal e
Deed of even date in his favour. It is not in dispute
between the parties that Amr Jehan Begamdied within the
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aforesaid period of three years. She had, therefore, no
occasion to enforce her right flowing fromthe docunent in
here lifetime. But such a contingency was al so contenpl at ed
by the Agreenent and it recites that if said Arir Jehan
Begamdied within that period then only Irfan Hasan Khan,

son of said Amr Jehan Begam and his children would be
conpetent to get back the property by obviously enforcing
the right of repurchase granted under the docunment and the
other heirs of Amr Jehan Begam woul d not be so conpetent.

However as a last priority they were also conferred the
right to enforce the <claimfor repurchasing the suit house
in case Irfan Hasan Khan and his children did not remain
alive within the period of three years. It is true that
great enphasis was laid by |learned senior counsel Dr Ghosh
for the appellant on term*only  enployed by the docunent
for subnmitting that Irfan Hasan Khan was given a persona

right to get the property reconveyed if his nother-origina

vendor,  the first ~beneficiary under the Agreenent of
repurchase died wthin that period. Now we may state that
prima facie the said interpretation of the term‘only’ as
submitted by 1earned senior counsel Dr GChosh for the
appel | ant cannot be said to-be not plausible. However on a
closer scrutiny the said interpretation of the docunent
cannot be sustained. The Trial Court, the Appellate Court as
wel | as the Hi gh Court while construing his docunment and the
aforesaid term have held that word “‘only’ signified a
situation wherein three years of the -Agreement on of her
heirs, namely, |Irfan Hasan Khan and his own children as
contra-di stinguished with other heirs of Amr  Jehan Begam
were given a priority right “to enforce their claim to
repurchase this suit house from defendant no.1 or his
assignee |like defendant no.2 and with a viewto exclude the
other heirs of Amr Jehan Begam from the schene of
priorities that the word ‘only’ was wused in the docunent.

That only gave a prior right to purchase this property by
way of reconveyance to Irfan Hasan Khan and his own chil dren
and only on the occasion of their non-availability within
the three years period that this right would get transmitted
to the remaining heirs of Amir Jehan Begam This view taken
by the courts below appears to be plausible: W _nay now
refer to the main contentions convassed by Dr. Ghosh agai nst
the said view.

It was subnitted that on a conjoint and conprehensive
reading of the relevant ternms of the docunent” it ~can
reasonably be held that the right of reconveyance was sought
to be conferred only on a select body of person, nanely,
Amir Jehan Begamfailing whomher son Irfan Hasan Khan
failing whom his own children and then failing all of them
on the remaining heirs of Amr Jehan Begam . That /'this
represented a schene of pre-enption and right of pre-enption
woul d remain personally available to only specified persons
and cannot by enjoyed by stranger. Therefore, such'a right
could not be transferred to a stranger like the plaintiff.
Consequently accordingly to Dr. Ghosh the relevant recitals
in the docunent inpliedly prohibited the beneficiaries naned
in the Agreenent from assigning their rights of repurchase
to outsiders. Now it nust at once be state that nowhere in
this docunment there is an express prohibition restricting
the right of the nane beneficiaries to assign their right of
repurchase to a third party stranger like the plaintiff. So
far as the subm ssion of Dr. Ghosh that there is an inplied
prohibition as the right is conferred only on a specified
class of person with a viewto retaining the suit house in
the famly of Amir Jehan Begam and her heirs and not to
outsiders is concerned, it is difficult to appreciate how
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the persons nentioned in the docunent of reconveyance as
beneficiaries of the Agreenent of repurchase are inpliedly
prohi bited from assigning their right to repurchase once it
accrued in the scheme of priorities to anyone else. The
reason is obvious. So far as Irfan Hasan Khan is concerned
he had admttedly a right to get reconveyance of the suit
house from defendant no. 1 or his successor-in-interest

defendant no.2 wthin the period of three years. |If he
hinmself got this right enforced against the defendant
not hing prevented himas the full owner of the reconveyed

house from alnpst simnultaneously selling it to the
plaintiff. Even that apart, assuming that Irfan Hasan Khan
did not enforce his right of reconveyance enuring to himon
the death of Amr Jehan Begam wthin the period of three
years, and if he wunfortunately died within that period his
children could enforce that right within the same period and
so far as they are concerned ~nothing is indicated in the
docunent, either expressly or by necessary inplication, that
they could not assign the said right once it accrued to them
in favour. of any outsider.” Consequently on a conjoint
reading of the entire docunent it —cannot be said that the
word ‘only’ which was earlier found to have been enpl oyed
whi |l e contra-distinguishing  the prior right of Irfan Hasan
Khan and his children as heirs of Amr Jehan Begam standing
in a schene of priorities fromthat of other heirs of Amr
Jehan Begam nmmde the said right inhering in the nanmed
persons to be purely a personal right which was inalienable
and could not have 'been assigned to anyone else like the
plaintiff. Reliance placed by Dr. Ghosh on the decision of
this Court in the case of Hazari & Os. v. Neki & Os.
(1968) 2 SCR 833 cannot be of any avail to the appellant for
the sinple reason that in the said decision this Court took
the view that statutory right of pre-enption thought not
anounting to an interest in the 1land was a right ' which
attached to the land and such a right statutorily recognised
by Section 15(1)(a) of the Punjab Act of 1913 was a persona

right in the sense that the «claimof pre-enptor depended
upon the nature of his relationship with the vendor. |In that
case the plaintiff who admttedly having a statutory right
or pre-enption has got the suit filed for enforcing the said
right and that suit had succeeded and a decree for pre-
enption was passed in favour of the plaintiff. The -said
decree got confirnmed in appeal. However during the pendency
of second appeal filed by the defendants the respondent-
plaintiff died and the question was whether his heirs could
be brought on record under 0.22 R 1, Code of Cvi

Procedure. This Court took the viewthat as the heirs were
also entitled to right of pre-enption and represented the
estate of the deceased plaintiff they could be brought on
record. So far as the facts of the present case are
concerned, as noted earlier, the fate of this case hinges on
a correct construction of the relevant recitals in the Deed
of reconveyance. Such a question was never on the anvil of
scrutiny before this Court in this aforesaid decision. On
the same lines are two latter decisions of this Court relied
upon by Dr. Ghosh. They are - Zila Singh & O's. v. Hazari &
Os. (1979) 3 SCC 265 and Bhoop Alleged son of Sheo wv.
Mat adi n Bhardwaj (Dead) by LRs. (1991) 2 SCC 128. As they
deal with the right of pre-enption and fall in line with the
aforesaid decision of this Court in the case of Hazari v.
Neki (supra) we do not dilate on the same. W may also
nention that this is not a case of any right of statutory
pre-enption but is reflects a scheme of priorities for
getting the property reconveyed as per the contract entered
into between defendant no. 1 on the one hand and origina
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vendor Amr Jehan Begamon the other. It also enured for the
benefit of the naned beneficiaries of the said Agreenent of
reconveyance. It is a contractual schene of priorities
conferred on specified types of persons nentioned therein
and their right to get the property reconveyed will have to
be adjudicated wupon within the forecorners of the said
Agreenent and not dehors it. In this connection we may refer
to two decisions on which strong reliance was placed by
| earned counsel for the respondents, heirs of origina
plaintiff.

In the case of Sakal aguna Nayudu and anot her v. Chinna
Munuswam Nayakar AIR 1928 PC 174 the question posed before
the Privy Council was whether the counterpart docunent
agreeing to reconvey a village earlier conveyed to the
vendee, in favour of one ‘A" who was nentioned in the
counterpart document ~would enable A s heir ‘B to enforce
the terms of the -said counterpart document by selling the
said right to the plaintiff of that case. It was held by the
Privy Council ~on the terms of the counterpart docunent that
it was a conpleted contract and it nust be deened to have
been executed in favour of both of them ‘A and his son ‘B
and the benefit of the contract could be assigned by ‘B in
favour of the plaintiff. Dr Ghosh tried to distinguish the
af oresaid decision by ~ submitting that in that case
originally the village was conveyed by ‘A" on his behalf as
well as on behalf of his fanmly nmenbers to one ‘C for a
consi deration of Rs. 10,000/- and on the sane day ‘C had
executed a counterpart docunent by which it was agreed by
‘C that he would reconvey thesaid village to ‘A after a
period of thirty years fromthat date. Thus the origina
vendor being ‘A and his famly the beneficiaries of the
Agreenent of reconveyance of the even date would naturally
be “A° and his fanmily nenbers includinghis son ‘B . Dr
Ghosh was right when the submitted that on the question
whet her the benefit of the contract could be assigned to the
plaintiff or not was not gone into by the Privy Council as
the beneficiaries thenselves had not contested the right of
the plaintiff to get the assignment of the said right. The
contest was between the receiver appointed on the insolvency
of the woriginal beneficiary ‘B and the plaintiff. Even
| eaving aside this question, however, it rust be held that
the Privy Council did uphold the assignnent of the right of
reconveyance which enured in ‘B in favour of the plaintiff
who was an outsider. It has to be kept in viewthat inthe
document which fell for consideration of the Privy Counci
al so there was no express prohibition against ‘A~ or ‘B
restraining them from assigning their right of reconveyance
toa third party like the plaintiff. On the ternms of the
docunent no inplied prohibition was also discerned by the
Privy Council. In this connection we have also to keep in
view Section 23(b) of the Specific Relief Act, 1877 which is
anal ogous to Section 15(b) of the Specific Relief Act, 1963.
It lays down that except as otherw se provided the specific
per formance of a contract may be obt ai ned by the
representative-in-interest or the principal, of any party
thereto. Thus normally any interest in a contract could be
assigned to any representative-in-interest who also can
enforce the specific performance of the contract against the
contracting party. However if the term of the contract,
expressly or by necessary inplication, prohibited the
beneficiary from transferring his contractual interest to
third parties, then only such an assignee cannot sue for
specific perfornmance. W nmay in this connection also
usefully refer to a decision of this Court in the case of
T.M Bal akrishna Mudaliar v. M Satyanarayana Rao & Os.
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(1993) 2 SCC 740. Considering the provisions of Section
15(b) of the Specific Relief Act, 1963 a Bench of two
| earned Judges of this Court speaking through Kasliwal. J.,
endorsed in paragraph 10 of the Report the statenent of |aw
flowing from the decision of Sakalaguna Nayudu (supra) as
well as the decision of Beaumont, C. J., speaking for the
Bonbay High Court in the case of Vishweshwar Narsabhatta
Gaddada v. Durgappa |rappa Bhatkar AR 1940 Bonbay 339. The
statenment of |aw which got inprimatur of this Court in para
9 of the Report runs as follows:
"The Privy Counci | in

Sakal aguna Nayudu V. Chi nna

Munuswam Naykar AI'R 1928 PC 174

has held that the benefit of a

contract of repurchase which did

not show that it was intended only

for the benefit of the parties

contracting, could be assigned and

such contract is enfor ceabl e.

Beaunont , C J. in Vi hsweshar

Nar sabhatta Gaddada ~ v. Durgappa

I rappa Bhatkar AR 1940 Bom 339

held that both under the conmon

law as well as under Section 23(b)

of the Specific Relief Act, 1877,

and option given to repurchase the

property sold would prima facie be

assi gnabl e, though it m ght also be

so worded as to show that it was to

be personal to the grantee and not

assignable. On the particular facts

of that case, it was held that the

contract was assi gnabl e. In

Si nnakar uppa Gounder V.

Karuppaswam Gounder AIR 1965 Mad

506 it was hel d:

“In our Vi ew, general |l y

speaki ng, t he benefits of a

contract of repurchase nust. be

assi gnabl e, unless the terns of the

contract are such as to show that

the right of repurchase is persona

to the vendor. In the latter case

it will be for the person who

pl eads that the <contract is not

enforceable, to show that t he

intention of the parties thereto

was that it was to be enforced only

by the persons naned therein and

not by the assignee .(AIR p.508,

para 5)"

As noted earlier on a conjoint reading of the rel evant
terns of the Agreenent of repurchase we cannot persuade
ourselves to hold that the persons nentioned in the said
docunent as beneficiaries of the right of repurchase flow ng
from the said docunent were, either expressly or by
necessary inplication, prohibited fromassigning their right
of repurchase once it accrued, to any one of their choice
even though he mght be outside the earmarked, |Ilisted
category of persons specified in the docunent. |In other
words it nrmust be held that Irfan Hasan Khan could validly
assign his right to repurchase the suit house to the
plaintiff as rightly held by courts bel ow.

So far as the next contention of |earned senior counse
for the appellant Dr Chosh is concerned it nust at once be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 9

stated that right to repurchase flowing fromthe docunent
was i ndependent of the obligation of the said beneficiary
enforcing the contract of repurchase to defray the cost of
repair of the house, if at all any carried out by the
pur chaser - executant of the document. That is a independent
obligation which would get attached to the property and
consequently whoever is the purchaser of the property on the
basis of the enforcenent of the right of repurchase wll
have to bear that burden. On the fact found in the present
case, however, as observed earlier, defendant no.1 and/or 2
could not prove any such actual expenditure incurred by them
nor had they followed the procedure laid down in the
docunent for enforcing such a claim agai nst the
beneficiaries under the <contract of reconveyance. This
alternative contention of Dr Ghosh also, therefore, fails.

In the result this appeal fails and is accordingly
di sm ssed. However -~ in the facts and circunstances of the
case there will be no order as to costs.




