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Crminal Trial-Public Servant accepting valuable things for
securing export pernit-’Subordinate’ ; Meaning of-1f neans
functionally subordinate--1ndianPenal Code, 1860 (Act 45 of
1860), s. 165.

HEADNOTE

The word ’subordi nate’ used without any qualification in s.
165 of the Indian Penal Code indicates that the Legislature
intended to include within its anbit also such subordinates
as had no connection with the functions wth which the
proceedi ng or business was concerned. That word cannot be
read as functionally subordinate’ so as to defeat the inten-
tion and policy of the Legislature.

Consequently where an Assistant Controller of Inports  was
prosecuted for accepting valuable things for helping an
applicant, who had appealed to the joint Chief Controller of
I mports and Exports. to secure a permt to export goods and
was convicted under s. 165 of the Indian Penal Code by the
special Judge and such conviction was affirmed by the Hi gh
Court and the contention on appeal to this Court was that,
al t hough the appellant might be adm nistrativel y subordinate
to the joint Chief Controller of Inports and Exports, he was
not functionally so, having nothing to do wth export
permits, and was not, therefore, liable under the section
Hel d, that the appellant was subordinate to the joint Chief
Controller of Inports and Exports within the meaning of the
section and had been rightly convicted.

JUDGVENT:

CRI'M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 116 of
1961.

Appeal fromthe judgnent and order dated Decenber 14, 1960
of the Madras High Court in Crimnal Appeal No. 933 of 1959.
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Gopal akri shan, for the appellant.

C. K. Daphtary Solicitor General of India, D

R. Prem R N Sachthey and P. D. Menon, for t he
respondent .

1962. August 28. The Judgenent of the Court was delivered
by

DAS QUPTA, J. The appellant who was the Assi st ant
Controller of Inports in the office of the Joint Chief
Controller of Inports and Exports, Madras, was tried by the
Speci al judge, Madras on three charges-one under section 161
of the Indian Penal Code, another under s. 5 (1) (d) read
with s. 5 (2) of the Prevention of Corruption Act and the
t hi rd-whi ch was added | ater-under s. 165 of the Indian Pena
Code. He was acquitted of the first two charges but was
convicted of an offence under s. 165 of the |Indian Pena
Code and sentenced to rigorous inprisonment for one year
He appealed to the H gh Court of Mdras; but the H gh Court
di sm ssed the appeal and affirmed the order of conviction
but reduced the sentence to that of fine of Rs. 400/- in
default . ‘rigorous inprisonnment for three nonths. The High
Court has however granteda certificate under Article 134
(1) (c) of the constitutionthat this was a fit case for
appeal to this Court.  On the basis of that certificate this
appeal has been fil ed.

This prosecution case is that one K. R Naidu (who has been
exam ned as prosecution witness No. 8) a nerchant having
export business in onions, chillies and groundnuts made on
January 21, 1958, an application for export of chillies. He
was informed by a letter dated March 5, 1958, that the
application had been rejected.” This letter was purported to
be signed by the Assistant Controller
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of Exports for the Joint Chief Controller of Inports and
Exports. Arumugam (prosecution wi tness No. 1) who bad been
acting on behalf of Naidu in this nmatter then sought the
assistance of this appellant for getting a permt for Naidu
Wen he nmet the appellant later the sanme evening the
appel l ant told himthat an appeal would have to be preferred
against the rejection order to the Joint Chief Controller of
| mports and Exports, Rangaswany. The appel | ant al so
proposed that iif he was given two bags of cenent” and Rs.
50/-he would use his influence and help himto get him the
permt. Arunmugam agreed and the appel | ant gave Arunugam  a
sheet of paper stating the address to which the cement was
to be sent. On the next day the nenorandum of —appeal was
sent by registered post to Rangaswary, the Joint Chief
Controller. The same day Arunugam saw. the Deput y
Superi nt endent, Special Police Establishment, and gave hima
conplaint in witing nentioning all the facts. A trap was
thereafter laid with a viewto catch the appellant ~in the
actual act of accepting the bribe. On the evening of | Apri
3, 1958, Arunugam went to the house of the appellant. wth
two cenment bags which had been marked by putting attested
cards inside the bags and Rs. 50/in currency notes the
nunber of which were noted by the Deputy Superintendent  of

Pol i ce. The appellant accepted the cenent bags and the
noney from Arunugam The two cenent bags were put in a. room
of the building as directed by the appellant. | mredi ately

after this the Deputy Superintendent of Police, who had been
wai ting according to the arrangenent a little distance away
from the house cane into the cause on getting the pre-
arranged signal from Arunugam He revealed his identity to
the appel l ant and asked himto produce the noney and cenent
bags. The accused then took himupstairs and opened an
Almrah with his own keys
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and produced frominside the Almrah the very notes of which
the nunber had been taken by the Deputy Superintendent of
Pol i ce. The cement bags with the marks inside were also
found down-stairs.
The accused pleaded not guilty. He admits the recovery of
the cenent bags and the currency notes fromhis house but
pl eads that neither of these have been given to him and that
the notes were found on the table and the cenent bags were
in the hall nearby; and these had been kept in his house
wi thout his knowl edge or consent by Arunmugam who wanted to
make up a false case against him According to him the
whole story of his being approached by Arunmugam or his
asking for cenent bags or noney, or accepting them is
entirely fal se.
The Special Judge as also the H gh Court accepted the
prosecution evidence inthese matters as true and rejected
the defence version and M. Kumaramangal am has rightly not
tried to challenge before us the findings of facts. H s
principal. contention in support of the appeal is that
assum ng -the findings to be true, an offence under s. 165,
I ndi an Penal Code had not been established. This contention
is based mainly on the fact that the appellant was Assi stant
Controller of Inmports only and had no connection wth the
i ssue of export permts. According to the |earned Counse
he was not therefore "subordinate" to the Joint Chief Cont-
roller of Inports and Exports to whom the appeal petition
had been filed and consequently his acceptance of cenent
bags from Arunugam did not anmpbunt to an offence under
section 165 of the Indian Penal Code. Section 165 of the
I ndi an Penal Code runs thus: -
"165. Whoever, being a public servant,
accepts or obtains, or agrees to accept or
attempts to obtain, for himself or for any
804
ot her person, any valuable thing wi t hout
consi deration, or for a consideration which
knows to be inadequate from any person whom he
knows to have been or to be, or to be /likely
to be concerned in any proceeding or business
transacted or about to be transacted by such
public servant, or having arty connection wth
the official functions of hinself or of any
public servant to whomhe is subordinate, ~ or
from any person whom he knows to be interested
in or related to the person so concerned shal
be puni shed with inprisonment of ei t her
description for a termwhich may extend to
three years, or with fine, or with both."
What has been proved inthis case is ; (1) that the
appel l ant, a public servant, accepted sone val uable things
from Arumugam wi thout consideration. (2) Arunmugam was
concerned in an appeal against an order rejecting an
application for export licence. (3) this proceeding bad
connection wth the official functions of the Joint Chief
Controller of Inports and Exports who was a public servant.
(4) The appellant knew that Arumugam was concerned in this
proceedi ng having connection with the official function of
the Joint Chief Controller of Inports and Exports. (5) The

appel | ant was in respect of his of fici al position
subordinate to the Joint Chief Controller of Inports and
Exports. It nmay be nmentioned that it is not disputed that

at the relevant time, viz., March, 1958, the accused was the
Assistant Controller of Inports only and had nothing to do
with export permts.
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Al the ingredients of an offence under s.165, Indian Pena
Code, appear therefore to have been proved prina facie. M.
Kurmar amangal ami's contention is that the fifth fact nmentioned
above, viz., that the appellant was in respect of his
805

of fici al posi tion "subordinate” to the Joi nt Chi ef
Controller of Inports and Export is not sufficient to
establish his "subordination" to the Joint Chief Controller
of Inports and Exports within the neaning of s. 165.
Subor di nati on of public servants to other public servants is

a well known and i nevitabl e feature of public
adm ni stration. And, when a question arises in any case
whether a public servant Ais a subordinate to public
servant B it presents little difficulty. Thus, in that

branch of the State's public adm nistration which deals with
regul ation of Inports into-and exports fromlIndia, one would
state wthout difficulty that-an Assistant Controller of
mports  is "subordinate"” to the Joint Chief Controller of
Imports and Exports; so also the Assistant Controller of
Exports. 'is~ subordinate to the Joint Chief Controller of
I mports and Exports; but the Assistant Controller of Exports
is not subordinate to the Assistant Controller of Inports;
nor is the Assistant Controller of Inport subordinate to the
Assistant Controller of Exports. According to the |[earned
Counsel, in s. 165 the word "subordinate" should be
interpreted as "functionally subordinate". ‘He contends that
whil e the appellant was admi nistratively subordinate to the
Joint Chief Controller of Inports and Exports he was not
"functionally subordinate"” to that officer; as Assistant
Controller of Inports, he had nothing to do with the matter
of appeal against the rejection of the application for
exports, so, he was not "subordinate" to the Joint Chief
Controller, within the neaning of the section

The wuse of the words "functional l'y subordinate" does not
appear to be very happy; as in every case of admnistrative
subordination there is al so subordination in respect of sone
functions at |east. Wat the | earned Counsel really neans
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by his argunent is that "subordinate" in the section’ means
"subordinate in respect of those very official functions
with which the business or transaction has connection.” In
support of his arguments he has drawn our attention to the
provisions of a. 161, s. 162 and s. 163 of the Indian~ Pena
Code and he points out that s. 161 nmakes punishable the
taking by a public servant of gratification in respect of
his officials act or his official functions; s. 162 makes
puni shable the taking of gratification by any person for

i nducing by corrupt or illegal neans a public servant to do
or not to do sone thing in connection wth his officia

functi ons; S. 163 nmkes punishable t he t aki ng of
gratification by any person for inducing by the exercise of
personal influence a public servant to do or not  to do
somet hi ng in connection wth his officials function

Section 164 it may be nentioned nmakes punishable the
abet ment of offences under s. 162 and 163. |In this context,

the | earned Counsel argues, the words in s. 165 should be so
interpreted as to nmke punishable only such taking of
gratification by a public servant as has in sonme way
connection with his own official functions, and so he argues
"subordinate” in the section should be interpreted as
suggested by him To a enphasise his point he gave this
illustration , X the Collector of a District is dealing with
a mtter of assessnent of revenue on A's application. Y a
office Peon of a department under the Collector which has
nothing to do with revenue matters accepts nmoney from A
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knowing that A has such business with X; Y wll then be
conmitting an offence under is. 165 even though Y has no
connecti on what soever with the functions of X in respect of
A's application.

It will perhaps not often happen that Y wll have an
opportunity of accepting noney fromA

807
when he has not even a plausible chance of doing sonething
for A in connection with the application. But, assum ng
that he has that opportunity and does accept the noney as
stated in the illustration above, we cannot see what

untoward consequences wll ensue if Y's conduct is rmade
puni shabl e under s. 165. It has to be noticed that s. 165
has been so worded as to cover cases of corruption which do
not come within s. 161 or a. 162 or s. 163. Wen with that
intention the |egislature has used the word "subordi nate" in
s. 165 without any limtation there is no justification for
reading into the word the limtation suggested by the
| earned Counsel by the words "in respect of those very
functions”. It is plain that the interpretation suggested
by M. Kumaramangal am needs the addition of sone words in
the section, and that is clearly not perm ssible. By the
use of the word "subordinate" wi thout any qualifying words,
the |legislature has expressed its legislative intention of
maki ng puni shabl e/ such subordinates also who have no
connection wth the function with which the business or
transaction is concerned. To limt  the meani ng of
"subordinate" in ‘the section as suggested by the |earned
Counsel would be defeating that |egislative intention and
l ayi ng down a different |egislative policy. ~This the Court
has no power to do. The argunent that "subordinate" neans
sonet hing-nore than "admi nistratively  subordi nate" nust
therefore be rejected, The appellant has therefore rightly
been held to be "Subordinate" to the Joint Chief Controller

even though the appellant had no functions to discharge in
connection with the appeal before the Joint Chief Controller
of Inports and Exports.

M. Kumaramangal am t hen wanted to argue that the facts and
ci rcunst ances of the case showed that Arunugam was a police
i nforner and that he was really not concerned-in the appea

bef ore the
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Joint Chief Controller of Inports and Exports. Theref or g,
he points out, it would be reasonable to hold that no
of fence under s. 165 had been committed by his client: We

find however that the H gh Court granted the certificate
only on the ground that the question raised by the Counse

as regards the interpretation of the word "subordinate" in
the section was a substantial question of |aw, which was not
covered by any specific authority and was al so a question of
public inportance. In view of this we do not think-it right
to investigate the further question sought to be raised by
M. Kumaranmangal amin this case and we have not allowed him
to argue that matter.

W think it proper to add that we have not been able to
appreci ate why the High Court thought it necessary to reduce
the sentence inposed by the Trial Court.

The appeal is accordingly dism ssed.

Appeal dism ssed.
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