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CASE NO. :
Appeal (civil) 853 of 2005

PETI TI ONER
Nagesh Datta Shetti & Ors.

RESPONDENT:
The State of Karnataka & Os.

DATE OF JUDGVENT: 02/02/2005

BENCH
ARI JI T PASAYAT & S.H KAPAD A

JUDGVENT:
JUDGMENT
(Arising Qut of S.L.P. (Gvil) No. 14059 of 2003)

ARI JI T PASAYAT, J.

Leave granted.

Chal l enge in this appeal is the judgnent of a Division Bench of
the Karnataka Hi gh Court refusing to interfere with the order passed by
| earned Single Judge in view of the fact that the Ankola Tal uk Land
Tri bunal (in short the ' Tribunal’) had di sposed of the matter pursuant
to the direction given by |earned Single Judge.

The appellants had filed the wit appeal before the D vision

Bench of the Karnataka H gh Court aggrieved prinarily by that part of
the order of |earned Single Judge who had remanded the natter to the
Tribunal, with a specific direction to grant occupancy rights in favour
of the respondents, who were the petitioners in the wit petition. The
appeal was admitted but there was no order of stay passed in the appea
either directing stay of further proceedings before the Tribunal or
stayi ng operation of the order of learned Single Judge, as no
application had been filed for grant . of any interimrelief. I'n the
absence of any order of stay, pursuant to the directions given by

| earned Single Judge the proceedi ngs cane to be heard by the Tribuna
whi ch hold that the respondents were to be granted occupancy rights in
line with the mandate given by | earned Single Judge.

By the inpugned judgnent the Hi gh Court canme to hold that though
the | earned Single Judge had directed grant of occupancy rights and the
Tri bunal had followed the directions, it was opento the present
appel lants to question the correctness of the decision of the Tribuna
before the | earned Single Judge. Accordingly the wit appeal was
di sm ssed

In support of the appeal, |earned counsel for the appellants
submtted that the Division Bench was not justified in holding that the
order of the Tribunal could be assailed before | earned Single Judge. In
view of the fact that | earned Single Judge had al ready directed that
occupancy rights were to be conferred on the respondents, no relief
could be granted to the appellants. It is pointed out that though the
Tri bunal was requested to keep the nmatter pending in view of the fact
that the Wit Appeal had been adnmitted, the Tribunal did not do so.

Per contra | earned counsel appearing for the respondents
supported the inpugned judgnent and submitted that the view expressed
by the High Court in the inpugned judgment does not suffer from any
infirmty.

As the factual scenario noted above goes to show specific
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challenge in the wit appeal was in respect of the direction given by

| earned Single Judge to grant occupancy rights to the respondents. That
was the basic issue which was to be adjudi cated by the Division Bench
in the wit appeal. The basic issue, as noted above was whether the
direction given by |learned Single Judge could be maintai ned, when the
matter was being remtted by | earned Single Judge to the Tribunal for
fresh adjudication. In a given case there can be |limted remand and
giving finality to an issue, nmay be permissible. |In the present case
the H gh Court had admitted the wit appeal to exanmine legality of such
direction. Unfortunately, the Tribunal did not keep the proceedings
pendi ng though it was brought to its notice that the Wit Appeal had
been adm tted. Appellants have also contributed to the confusion to a
great measure by not seeking stay of direction. In given cases the
Court/Forumto which the matter is renitted can await decision in the
appeal where the directions given are inpugned. A copy of the order
passed by the Tribunal pursuant to the direction given by |earned

Si ngl e Judge has been placed on.record. It clearly shows that the

Tri bunal acted only on the basis of the direction given and on that
ground  al one granted occupancy rights.

The Hi gh Court was not justified in holding that the wit appea

had been rendered infructuous because of the subsequent decision of the
Tri bunal . Correctness of the order passed by |earned Single Judge was
bei ng chall enged in‘the wit appeal. Any decision taken by the

Tri bunal has to be per force subject to the decision in the wit

appeal. Therefore, the Division Bench should have consi dered the
matter on nerits without concluding that the wit appeal had becone

i nfructuous.

In the peculiar circunstances we renit the matter to the High

Court for fresh consideration. Wit Appeal No. 8208/1999 shall be
restored to file and shall be dealt with in accordance with law. As
the matter is pending since long, Hi gh Court is requested to explore
the possibility of early disposal of the Wit Appeal. We make it clear
that we have not expressed any opinion on the nerits of the case.

The appeal is accordingly disposed of without any order as to
costs.




