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PETI TI ONER
RAM DAS ALI AS RAM SURAJ
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SMI. GADI ABAI & ORS
DATE OF JUDGVENT: 20/ 11/ 1996
BENCH

N. P. SINGH, S.B. MAIJMJDAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

S. B. Maj nudar, J.

This appeal by special |eave to appeal granted under
Article 136 of the Constitution of 1ndia brings in challenge
the judgnment and order rendered by the H gh Court of Bombay
at Nagpur in Second Appeal No. 310 of 1960. By the inpugned
judgrment and order the |learned Single  Judge of ‘the High
Court dism ssed the appellant-plaintiff’s Second Appeal and
confirmed the decree of dismissal of his suit for partition
as rendered by the Trial Court and as confirmed by the First
Appel |l ate Court. W shall ~refer to the appellant as
plaintiff and respondents 1 to 7, heirs of /origina
def endant, as defendants for the sake of convenience in the
latter part of this judgnent. The plaintiff’'s suit agai nst
the original def endant Prayag who  di ed pendi ng the
l[itigation was based on the ground that defendant was hi's
uncle. That his father Ram Prasad and the defendant Prayag
were sons of one Balbhaddar Teli. That plaintiff’ s father
and the defendant had joint interest in the suit properties
which were inherited by their father from his ancestors.
That as there was no partition of these properties during
the lifetime of his father on the one hand and defendant on
the other he had acquired one half undivided share in these
properties along wth the defendant who had the other half
share. He, therefore, filed a Cvil Suit No. 289-A of 1960
inthe Court of the Cvil Judge (Junior Division), CGondia
agai nst the defendant for partition and separation of his
hal f share in the properties described in the Schedule
attached to the plant and for nesne profits. According to
the plaintiff his grandfather Balbhaddar died in or about
the year 1911 leaving behind him his two sons Prayag,
original defendant, and Ram Prasad, plaintiff's father
Plaintiff’s father Ram Prasad died in or about the year 1938
leaving plaintiff Ram Das as his son, daughter Tul sabai and
Kusurmabai as his widow Plaintiff was six nonths’ old when
his father Ram Prasad died. According to the plaintiff as he
was minor the properties after death of his father used to
be managed by the defendant as ‘Karta’ of the famly.
Property was thus in joint possession of the parties. That
plaintiff was staying with his mother at Nagpur and
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defendant used to give his share in the crops every year
After attaining majority he sought for partition and
separate possession of his one half share which the
def endant refused and hence the aforesaid suit.

The defence of the original defendant was there-fold.
Firstly it was contended that plaintiff’s nother after death
of plaintiff's father Ram Prasad re-nmarri ed one Ram Charan
and before her re-marriage wth Ram Charan she gave the
plaintiff in adoption to Ram Charan and consequently
plaintiff had ceased to belong to the famly of defendant
and his deceased father Ram Prasad and consequently he had
no right, title or interest in the suit properties. The
second defence was that in the Ilifetimne of plaintiff’'s
father Ram Prasad there was partition of properties and Ram
Prasad was given h s share.in co-ownership properties and
ot her novables and, therefore, also plaintiff had no right,
title and interest in the suit properties which on partition
fell to the exclusive share of original defendant. The third
defence was that in any case defendant had becone owner of
suit properties by adverse possession

After recording evidence the Jlearned Trial Judge cane
to the conclusion that all the three defences put forward by
the original defendant were worth acceptance. In short the
| earned Trial judge held that the plaintiff was adopted by
his step-father Ram Charan before his ‘re-marriage wth
plaintiff’s nother and, therefore, plaintiff had no right,
title or interest left in the properties of his deceased

natural father. It was also held that there was partition
between plaintiff’'s ‘natural father Ram Prasad and the
def endant during the forner’s lifetime and. that the

plaintiff’s father had squandered away the properties which
fell to his share and, therefore, also plaintiff ~had no
share in the suit properties which had fallen exclusively to
the share of the defendant on partition. It was also held
that in any case the defendant- had becone owner of the
properties by adverse possession.

The plaintiff carried the matter in appeal. The | earned
Appel | ate Judge on re-appreciation of evidence cane to the
conclusion that there was no partition between plaintiff’s
father on the one hand and the defendant on the other during
plaintiff’s father’s lifetime and, therefore, the finding of
the Trial Court on this issue was reversed. The |[earned
Appel | ate Judge also held that the defendant had failed to
provide his defence that the plaintiff was given in adoption
by his nother before her re-nmarriage with Ram Charan
However the |earned Appellate Judge confirmed the decree of
di smissal of suit on the third ground, nanely, that the
def endant had beconme owner of suit properties by adverse
possession. Thus out of the three grounds the plaintiff
succeeded on two grounds before the Appellate Court but | ost
on the last ground. The plaintiff <carried the matter in
Second Appeal being Second Appeal No. 310 of 1969. A'l'earned
Single Judge of the H gh Court agreed with the finding of
fact reached by First Appellate Court that there was no
partition of properties between the plaintiff'’s natura
father on the one hand and the original defendant on the
other. However, it was further held that the defendant’s
def ence about the adverse possessi on was not established on
record as it was not proved that the defendant had ousted
the plaintiff so far as the suit properties were concerned.
Hence the defence of adverse possession failed. Thus out of
the three defences which had originally appealed to the
Trial Court two defences were held by the H gh Court to be
unsust ai nabl e on the evidence on record. However, so far as
the finding of adoption in favour of the plaintiff-appellant
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was concerned the learned Single Judge of the H gh Court
while allow ng the heirs of the original defendant,
respondents herein, to support the decree of dismssal as
confirmed by the First Appellate Court on the finding held
agai nst them as per the provisions of Oder 41 Rule 22 Code
of Civil Procedure (‘CPC for short), took the viewthat
plaintiff’s adoption by Ram Charan who subsequently becane
his step-father was well established and the contrary
finding of the |ower Appellate Court was required to be set
aside and that is how the Second Appeal was disnissed on the
sol e ground that the plaintiff was adopted by Ram Charan and
had no longer remained in the famly of this deceased father
and uncle, original defendant, and consequently could not
claimpartition of the properties in question

M. Bobde, |earned senior counsel appearing for the
appel | ant vehenently submi tted that once the two defences of
the original defendant were held to be not sustainable by
the | earned Single Judge of the Hi gh Court his appeal should
have been al lowed and could not have been dism ssed by the
Hi gh Court by interfering with a pure finding of fact
reached by the final court of ~facts on the question of
adoption as such as such as exercise was not pernissible
under Section 100, CPC. 1In this connection he invited our
attention to two decisions of this Court in the case of
Madamanchi Ranmappa’ & Anr. v. Mithal uru Bojjappa AIR 1963 SC
1633 and in the case of Bholaramv. Ameerchand (1981) 2 SCC
414 1t is now well settled that on a question of fact the
deci sion rendered by the | ower Appellate Court is final and
the Hi gh Court in exercise of its jurisdiction under Section
100, CPC cannot interfere wththe findings of fact unless
these findings are found to be vitiatedin Jlaw It is of
course true that the Second Appeal of the plaintiff was
filed in 1969 and it had to be decided according to the
provi sions of Section 100, CPC as applicable prior to their
substitution by the new Section 100 as brought on the
Statute Book by G vil Procedure Code Anendnment Act, 1976
nmeani ng thereby that the appellant in Second Appeal had not
to show that the findings reached by the |ower Appellate
Court involved any substantial question of law ~ Stil
however it had to be shown that the findings reached by the
| ower Appellate Court involved any errors of law as laid
down by Section 100(1)(a), (b) and (c) as were applicable
prior to 1976. The said provisions as applicable prior to
1976 read as under:

"100(1). Save  where ot herw se

expressly provided in the body of

this Code or by any other |law for

the time being in force, an appea

shall lie to the H gh Court from

every decree passed in appeal by

any court subordinate to a High

Court on Any of the follow ng

grounds, nanely:

(a) the decision being contrary to

law or to sone wusage having the

force of Iaw

(b) the decision having failed to

deternine sone nmaterial issue of
| aw or wusage having the force of
I aw,

(c) a substantial error or defect
in the procedure provided by this
Code or by any other law for the
time being in force, which may
possi bly have produced error or
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defect in the decision of the case

upon the nerits."

It is also true that Section 103, CPC as then
applicable to the facts of the present case prior to 1976
permtted the Hi gh Court to determ ne an issue of fact under
circunstances laid dow under the then existing Section 103
whi ch read as under:

"103. In any second appeal, the

H gh Court nmay, if the evidence on

the record fact necessary for the

di sposal of the appeal which has

not been determ ned by the |ower

appel | ate Court or which has been

wrongly determ ned by such court by

reason of any illegality, om ssion

error or defect such as is referred

to in sub-section (1) of- section

100."

However ~before the H gh Court could exercise its
jurisdiction under Section 100 read with Section 103, CPC
applicable at ~the relevant time in 1969 it had to be shown
that the |ower Appellate Court had wongly deternined nay
guestion of fact by reason of any illegal om ssion, error or
defect as were referred to in Section 100, CPC. Therefore,
it had to be denpnstrated that the finding of fact reached
by the First Appellate Court was affected by any of the
errors as contenplated by provisions of Section 100 sub-
section (1)(a), (b) and (c), CPC. So far as the facts of the
present case are concerned it has to be noted that the First
Appel  ate Court had considered all the rel evant evi dence on
record and reached a conclusion that the defendant had
failed to establish his defence that the plaintiff was
adopted by Ram Charan prior to re-marriage of his nother
with Ram Charan after his natural father’'s death. Detail ed
anal ysis of evidence was nade by the First Appellate Court
on point no. 1 for determnation to the effect whether the
appellant is the adopted son of Ram Charan. |n paragraphs 8
to 12 of the judgnent of the First Appellate Court all the
rel evant evidence was exanm ned. The First Appellate Court
di shel i eved defence w tness Kaluram who was exam ned by
original defendant to prove his case about the adoption of
plaintiff by Ram Charan. The First Appellate Court -also
noted that the renmaining wtness Babu Lal who is said to
have remai ned present at the tinme of adoption by Ram Charan
was not reliable. On the other hand versions inplaintiff’s
evidence as P.W3 and his witness Devidin P.W2 were held
reliable. The First Appellate Court also considered that
non- exam nation of plaintiff’s mther would not result in
drawi ng any adverse inference against the plaintiff's case.
The circunstance relied upon by the defendant to /prove
plaintiff’'s adoption by Ram Charan, nanely, that in primary
school at Nagpur nane of plaintiff’s father was shown as Ram
Charan, was found to be not a clinching one as it was an
admtted position that after his natural father’'s death
plaintiff was staying with his step-father at Nagpur as he
was a mnor staying wth his nother who had remarried Ram
Charan. Thus relevant evidence was reappreciated by the
First Appellate Court and a clear finding of fact was
reached that plaintiff was not adopted by Ram Charan, his
step-father, prior to latter’s re-marriage with his nother
and plaintiff was nmerely staying with himas his step-son
This pure finding of fact is interfered with by the | earned
Single Judge in Second Appeal while exercising jurisdiction
under Section 100, CPC. In our view such a finding of fact
based on relevant evidence as arrived at by the First
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Appel late Court was final. It was neither contrary to | aw
nor to sone usage having force of law. Nor had the First
Appel late Court failed to determine any material issue of
law or wusage having the force of law. Nor was their any
substantial error or defect in the procedure provided by the
Code of CGivil Procedure or by any other law for the time
being in force which m ght possibly have produced error or
defect in the decision on this question. In short none of
the grounds contenplated by Section 100(1)(a), (b) and (c)
exi sted on the record of the case to entitle |earned Single
Judge of the Hgh Court to interfere with the finding on
adoption of plaintiff while resolving the matter under
Section 100, CPC, even on the basis that sinplicitor error
of law also could be interfered with in those days prior to
1976. However our attention was invited to one observation
of the |earned Single Judge of the Hi gh Court in paragraph
16 of the inpugned judgment wherein the |earned Judge has
noted that the l'ower ~ Appellate Court omtted to take into
account the circunstance that the marriage of the sister of
the plaintiff was perforned not by the defendant but by Ram
Charan and_ that there was nothing ‘to show that it was
def endant who spent for her marriage and that the plaintiff
was required to accept a job of Rs. 10 p.m So far as this
latter aspect is concerned a nmere |ook at the decision of
the First Appellate Court shows that the learned Judge as a
final court of facts while deciding the plaintiff's first
appeal had already considered the circunstance that the
appel l ant had admitted in his evidence that he was saving
for about 10 to 12 years in different concerns at Nagpur and
that there was his adm ssion that he passed a receipt
regarding his salary to the Duttson Printing Press. However
the First Appellate Court had not placed reliance on this
circunst ance for accepting the defendant’s version that from
this circumstance alone it could be “inferred that the
plaintiff nust have been adopted by Ram Charan. Thus it is
not correct to say that this circunstance was omitted to be
considered by the First Appellant Court. However the first
aspect, nanely, expenses on the occasion of marriage of the
plaintiff’s sister were incurred by their step-father Ram
Charan, was a circunstance which was not considered by the
First Appellate Court. But in our view this circunstance is
totally irrelevant for deciding the question whether ~the
plaintiff was the adopted son of Ram Charan. It is well

established on record and there was no dispute -about the
same that plaintiff's nother re-married Ram Charan and at
the time of her re-marriage plaintiff and his sister
Tul sabai were the children from her first  husband;
plaintiff’s father. On re-marriage plaintiff’s nother along
Wi these two children went and stayed wth Ram Charan

Thereafter if Ram Charan and spent nobney on their upkeep and
upbringing as step-children and even if he m ght have spent
on the occasion of marriage of his step-daughter Tul sabai it
would not nean that the plaintiff would, therefore, be
treated to have been adopted by his step-father. Therefore,
the aforesaid circunstance of marriage expenses being
incurred by Ram Charan so far as his step-daughter Tul saba

was concerned, was totally an irrelevant circunstance which
had no inmpact on the finding of plaintiff’'s adoption by Ram
Charan. It, therefore, cannot be said that any materia

evi dence having a direct inmpact on the decision of the case
on nerits was ignored by the First Appellate Court as the
final court of facts while arriving at the finding that the
plaintiff was not adopted by Ram Charan. Consequently it
nmust be held that the |l earned Single Judge of the H gh Court
was not legally justified ininterfering with the clear
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finding of fact arrived at by the First Appellate Court in
favour of the plaintiff on the issue of adoption and the
First Appellate Court’s finding that the plaintiff was not
adopted by Ram Charan nust be treated to have been finally
established on record. Once that conclusion is reached,
result automatically follows. The other two defences raised
by the original defendant are not accepted by the High
Court. Consequently there remains no inpedinment in the way
of the plaintiff in getting his suit decreed. In fact once
the finding of adoption as arrived at by the H gh Court goes
out of the way of the plaintiff, and as on both the
remai ni ng defences the |learned Single Judge has held in
favour of the plaintiff his second appeal was required to be
al l owed i nstead of being dismssed. W have, therefore, to
pass an appropriate order in-this connection

In the result this appeal is allowed. The judgnment and
decree of dismissal of plaintiff’'s suit as passed by the
Trial Court and as confirmed by the First Appellate Court as
well as by the H . gh Court are set aside. The plaintiff’'s
suit for partition and separation of his one half share in
the suit properties as described in the Schedule attached to
the plaint is decreed. A prelimnmnary decree for partition as
per the provisions of Order 20 Rule 18, CPC is ordered to be
passed in favour of the plaintiff-appellant. In the facts
and circunstances /of the case there will be no order as to
cost s.




