http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

PETI TI ONER
THE STATE OF ORI SSA AND ANOTHER

Vs.

RESPONDENT:
RAM NARAYAN DAS

DATE OF JUDGVENT:
08/ 09/ 1960

BENCH

SHAH, J.C.

BENCH

SHAH, J.C.

DAS, S K

H DAYATULLAH, M

GUPTA, K. C. DAS
AYYANGAR, 'N. RAJAGOPALA

Cl TATI ON
1961 AIR 177 1961 SCR (1) 606
Cl TATOR | NFO :

RF 1962 SC 794 (8)
E 1963 SC 531 (6, 8)
RF 1963 SC1552 (5)
R 1964 SC 449 (17)
RF 1964 SC 600 (13, 138)
R 1964 SC1854 (18)
R 1968 SC1089 (10, 11, 13, 17)
R 1974 SC 423 (14)
F 1974 SC2192 (65, 158)
RF 1976 SC1766 (6, 12)
RF 1976 SC2547 (11, 14, 21)
D 1978 SC 363 (11)
RF 1987 SC2135 (1)
R 1987 SC2408 (10)
ACT:

Public servant - Probati oner Sub- 1 nspect or - Di schar ge from
service for unsatisfactory work and conduct-If amunts to
di sm ssal -constitution of India, Art. 311(2).

HEADNOTE

The respondent was appoi nted a Sub-Inspector on probation in
the Orissa Police Force. A notice was served on himto show
cause why he should not be discharged fromservice " for
gross neglect of duties and unsatisfactory work ". He
submitted his explanation and asked for opportunity to
Cross-exam ne certain wtnesses. The Deputy |nspector-
CGeneral of Police considered the explanation unsatisfactory
and passed an order discharging the respondent from service
" for unsatisfactory work and conduct ". The respondent
contended that the order was invalid on two grounds: (i)
that he was not given a reasonable opportunity to show cause
against the proposed action within the neaning of Art.
311(2), and (ii) that he was not afforded an opportunity to
be heard nor was any evidence taken on the charges.

Hel d, that the order of discharge did not amount to disms-
sal and did not attract the protection of Art. 311(2) of the
Constitution and was a valid order. The services of the
respondent,’” who was a probationer, were termnated in
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accordance with the rules and not by way of punishment. He
had no right to the post held by himand under the terns of
his appointnent he was liable to be discharged at any tine
during the period of his probation. The notice given to the
respondent was under Rule 55-B of the Civil Services
(A assification, Control and Appeal) Rules which made it
obligatory to give such notice before termnating the
services of a probationer. The enquiry was nerely for
ascertai ning whether he was fit to be confirned.

Shyam Lal v. The State of U P., [1955] 1 S.CR 26 and
Purshottam Lal Dhingra v. Union of India, [1958] S.C. R 828,
referred to.

State of Bihar v. Gopi Kishore Prasad, A 1.R 1960 S.C 689,
di stingui shed.

JUDGVENT:
ClVIL APPELLATE JURI'SDI CTION: CGivil Appeal No. 61/1959.
Appeal by special |eave fromthe judgnent and order dated
Decenmber 4, 1957, of the Orissa H gh Court in O J.C. No. 449
of 1956.

607
C. K. Daphtary, ~ Solicitor-General of India, D. N
Mukherjee and T. M Sen, for the appellants.
The respondent did not appear.
1960. Septenber 8. The Judgnent of the Court was delivered

by
SHAH J. - The respondent was appointed in the year 1950 a Sub-
I nspector on probation in the Olissa Police force. In view

of the adverse reports received against him on July 28,

1954, notice was served on the respondent calling upon him
to show cause why he should not be discharged fromservice "
for gross neglect of duties and unsatisfactory work, In
the notice, ten specific instances of neglect of duty and
two instances of msconduct-acceptance of illegal grati-
fication and fabrication of official record were set out.

By his explanation, the respondent submitted that acti on had
already been taken against himby the Superintendent of
Police in respect of instances of neglect of duty set out in
the notice and no further action in respect thereof could on
that account be taken against him because to do so would
amount to inposing double punishment. He denied the charge
relating to misconduct and subnmitted that it was based  on
the uncorroborated statenents of w tnesses who were inimca

to him He also asked for an opportunity to cross-exan ne
those witnesses. The Deputy Inspector Ceneral ~of Police
consi dered the expl anati on and observed:

"I  have carefully gone through the representation of the
probationary S. |. His argunent that he has already been
puni shed by the S. P. for specific instances of bad work
does not help himvery much since all these instances of bad
work during the period of probation have to be taken
together in considering his nerits for confirmation or
otherwise. The S. 1. has already had | ong enough of chance
to work under different S. Ps. though in one District, but
he has not been able to procure a good chit from anyone. He
has al so been adversely reported against after the
representation dealt with therein was submtted. It

78

608

is, therefore, no good retaining himfurther in service. He
is discharged fromthe date on which this order is served on
him".

The Deputy Inspector Ceneral of Police on Decenber 11, 1954,
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in discharging the respondent fromservice, passed a form
order as foll ows:
" Probationary S. |I. Ramarayan Das of Cuttack District 1is
di scharged from service for unsatisfactory work and conduct
with effect fromthe date the order is served on him?".
The respondent then presented a petition under Art. 226 of
the Constitution in the Hi gh Court of Judicature, Oissa,
chall enging the validity of the order passed and praying for
the issue of a wit in the nature of certiorari or any other
wit quashing the order of discharge. Inter alia, the
respondent urged, (1) that the order of discharge was
invalid since he was not given a reasonabl e opportunity to
show cause agai nst the action proposed to be taken in regard
to him wthin the neaning of Art. 311(2) of +the Consti-
tution, (2) that the order of discharge was invalid since he
was not afforded an opportunity to be heard nor was any
evi dence taken on the charges franed.
The High Court by order dated Decenmber 4, 1957, set aside
the order of discharge. |In the view of the High Court, the
Deput y | nspect or CGeneral ~ of Police had t aken into
consi deration —allegations~ of corruption in passing the
i mpugned order and al so that he had refused to give to the
respondent an opportunity to cross-exam ne w tnesses on
whose statenents the charge of m sconduct was nade. The
Hi gh Court observed that by discharging the respondent from
service without holding an enquiry as contenplated by r. 55
of the Cvil Services (Cassification, Control and Appeal)
Rul es and without conplying with the requirenments of Art.
311(2) of the Constitution, an " -indelible stigma affecting
his future career " had been -cast. Against the order
i ssui ng the wit quashing the order discharging the
respondent fromservice, this appeal has been preferred by
speci al | eave.
The respondent was undoubtedly at the tinme when proceedings
were started agai nst himand when he

609
was di scharged from service, a probationer, and had no right
to the post held by him Under the terns of his appointnment
the respondent was |liable to be( discharged at any tine
during tile period of his probation.. By r.. 668 of the
Police Manual of the Oissa State, in so far as it _is

material, it is provided

" Al officers shall in the first instance be appointed or
pronoted on probation. Were the period of probation is not
otherwise provided for in the Rules, it shall ~be for a

period of two years in the case of executive officers......
The authority enpowered to make such appointnment or
promotion may at any time during such probation period and
without the fornalities laid down in Rule 820 renmpve an
executive officer directly appointed or revert ~such an
of ficer pronmoted who has not fulfilled the conditions of his
appoi ntnent or who has shown hinself wunfitted for such
appoi nt nent or pronotion "

Rul e 681 of the Police Manual by cl. (b) in so far as it is
mat eri al provides,

" Those pronoted fromthe rank of Assistant Sub-Inspector
shal |l be confirmed (Rule 659(e)) and those appointed direct
shal | be on probation for a period of two years. At the end
of that period, those pronounced conpetent and fit will be
confirmed by the Deputy |Inspector-General. The others wll
be di scharged by the sane authority "

Rul e 55-B of the Civil Services (COassification, Control and
Appeal) Rules, in so far as it is material provides :

" Wiere it is proposed to ternminate the enploynent of a
probati oner, whether during or at the end of the period of
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probation, for any specific fault or on account of his
unsuitability for the service, the probationer shall be
apprised of the grounds of such proposal and given an
opportunity to show cause against it, before orders are
passed by the authority conpetent to term nate t he
enpl oynment .

Noti ce to show cause whether the enploynent of the
respondent should be ternminated was, by r. 55-B nmade
obligatory. The Deputy |Inspector CGeneral of Police who had
appoi nted the respondent apprised

610

hi m by notice of the grounds on which the order of discharge
was proposed to be nade and required him,,to show cause why
action as proposed should not be taken. The notice
consisted of two parts, (1) relating ;to ten heads of "
gross neglect of duty and unsatisfactory work " and (2) "
suspicious and wun police man-like conduct " in which
specific “instances of fabrication of public records and
acceptance of illegal gratification were set out. The
Deputy " I'nspector General of Police by his order which ha;
been set out hereinbefore, expressly observed that he had,
in considering the case of the respondent for confirmation,

to take into account the reports received by him The
formal order comunicated to the respondent also stated that
the r espondent was di schar ged from service for

unsatisfactory work and conduct. The reasons given in the
order clearly indicate that the notice served upon the
r espondent was under r. 55-B of  the Gvil Servi ces
(A assification, Control and Appeal) Rules for —ascertaining
whet her he shoul d be confirmed or his enpl oyment term nated.
Prima facie, the order is one termnating enploynent of the
respondent as a probationer, and it is not ‘an order
dism ssing him fromservice. The Hgh Court has  however
held that the order of discharge anmounted to inposing
puni shrent, because the respondent had been " visited wth
evil consequences leaving an ineligible stigma on him
affecting his future career "

The respondent has not appeared before us to support the
judgrment of the H gh Court, but the |earned Solicitor
General who appeared in support of the appeal has very
fairly invited our attention to all the materials on the
record and the rel evant authorities which have a bearing on
the case of the respondent.

In Shyam Lal v. The State of Uttar Pradesh and the Union - of
India (1), it was held that compul sory retirenent under the
Cvil Services (Cassification, Control and Appeal) Rules of
an officer did not anpbunt to dismssal or renoval wthin the
meaning of Art. 311 of the Constitution. |In that case, the
public servant

(1) [21955] 1 S.C. R 26.

611

concerned was served with a notice to show cause in ‘respect
of three specific itens of nisdeneanor as a public servant
to which he submitted his explanation. Thereafter, the
President, after considering the case and the recomrendati on
of the comm ssion appointed to investigate the case, decided
that the public servant should be retired forthwith from
service ". This order was chall enged by a petition under 226
of the Constitution filed in the Hi gh Court at Allahabad.
In an appeal against the order dism ssing the petition, this
court held that the order conpulsorily retiring the public
servant involved " no el enent of charge or inputation and
did not anount to disnmissal or renoval wi thin the nmeaning of
Art. 311(2) of the Constitution and the order of the
President was not |liable to be challenged on the ground that
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the public servant had not been afforded full opportunity to
show cause agai nst the action proposed to be taken in regard
to him

In Parshottam Lal Dhingra v. Union of India (1) this court
by a majority held that if an officer holding an officiating
post had no right under the rules governing his service to
continue in it, and such appoi ntnent under the general |aw
being termnable at any time on reasonable notice, the
reversi on of the public servant to his substantive post did
not operate as a forfeiture of any right: that order "
visited him wth no evil consequences " and could not be
regarded as a reduction in rank by way of punishment. Bose,
J., who disagreed with the mpjority observed that the rea
test was whether evil consequences over and above those that
ensued froma contractual term nation, were likely to ensue
as a consequence of the inpugned order: if they were, Art.
311 of the Constitution would be attracted even though such
evil consequences were not prescribed as penalties under the
Rules.  In that case, Das; C. J., in delivering the judgnent
of the majority, entered upon an exhaustive review of the
law applicable to the term nation of enploynent of public
servants and at pp. 861.863 sunmarised it as foll ows:

(1) [1958] S.C. R 828.

612
" Any and every ternmination of service is . not a dismssal
removal or reduction in rank. A termination of service
brought about by the exercise of a contractual right is not
per se dismssal or renoval, as has been held by this
court in Satish Chander Anand v. The Union of India (1).
Li ke-w se the term nation of service by conpul sory
retirement in terns of a specific rule regulating the
conditions of service is not tantamount to the infliction of
a punishnent and does not attract Art. 311(2) as has also
been held by this court in Shyam lLal v. The State of ' Utar
Pradesh (2)....... In short, if-the termnation of  service
is founded on the right flowing fromcontract or the service
rules then, prima facie, the termnation is not a puni shnent
and carries with it no evil consequences and so Art. 311 is
not attracted. But even if the Governnment has, by contract
or under the rules, the right to ternminate the enploynment
wi t hout goi ng through the procedure prescri bed for
inflicting the punishnent of dismssal, —or renoval or
reduction in rank, the Governnment may, neverthel ess, ~choose
to punish the servant and if the term nation of service is
sought to be founded on mni sconduct, negligence, inefficiency
or other disqualification, then it is a punishnment and the
requi rements of Art. 311 rmust be conplied with. As already
stated, if the servant has got a right to continue in._ the
post, then, unless the contract of enploynent or the  rules
provide to the contrary, his services cannot be terninated
otherwi se than for m sconduct, negligence, inefficiency or
other good and sufficient cause. A termination of the
service of such a servant on such grounds nmust ‘be a
puni shment and, therefore, a dismssal or renpbval wthin
Art. 31 1, for it operates as a forfeiture of his right —and
he is visited with the evil consequences of |oss of pay and
al | owances. It puts an indelible stigma on the officer
affecting his future career....... But the nere fact that
the servant has no title to the post or the rank and the
CGovernment has, by contract, express or inmplied, or wunder
the rules, the right to reduce himto a | ower post does not
mean that an order of reduction of a servant

(1) [1953] S.C.R 655.

(2) [1955] 1 S.C R 26.

613
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to a |lower post or rank cannot in any circunstances be a
puni shnent . The real test for determ ning- whether the
reduction in such cases is or is not by way of punishnment is
to find out if the order for the reduction also visits the

servant w th any penal consequences....... The use of the
expr essi on, " terminate " or " discharge " is not
concl usi ve. In spite of the use of such i nnocuous

expressions, the court has to apply the two tests nentioned
above, nanely, (1) Wuether the servant had a right to the
post or the rank or (2) Wuether he has been visited wth
evil consequences of the kind hereinbefore referred to ? |If
the case satisfies either of the two tests then it nust be
hel d that the servant has been punished and the termi nation
of his service nust be taken as a dismissal or renmoval from
service.......... "

The respondent had no right to the post held by him Under
the terns of his enmploynent; the respondent could be
di scharged in the manner provided by r. 55-B. Again nmere
term nation of enploynent does not carry with it " any evil
consequences " such as forfeiture of his pay or allowances,
loss of ~his seniority, stoppage or postponenent of his
future chances of promotion etc. It is then difficult to
appreciate what " indelible stigma affecting the future
career " of the respondent was cast on himby the order dis-
charging him fromenpl oynent for unsatisfactory work and

conduct . The use of the expression " discharge " in the
order termnating enploynment of a public servant is not
decisive : it may, in certain cases amount to disnmissal. |If

a confirmed public servant holding a substantive post is
di scharged, the order would anpbunt to dismi ssal or renova

from service; but an order discharging a tenporary public
servant nay or nay not anmount to disnissal-. Whet her it
amounts to an order of dism ssal depends upon the nature of
the enquiry, if any, the proceedings taken therein and the
substance of the final order passed on such enquiry.

Where under the rules governing a public servant holding a
post on probation, an order ternminating the probationis to
be preceded by a notice to show cause

614

why his service should not be termnated, and a notice is
i ssued asking the public servant to  show cause whether
probation should be continued or the officer should be
di scharged from service the order dischargi ng hi mcannot be
sai d to amount to di smi ssal i nvol vi ng puni shient .

Undoubtedly, the GCovernment may hold a formal enquiry
agai nst a probationer on charges of msconduct with a view
to dismiss himfromservice, and if an order ternminating his
enpl oyment is made in such an enquiry, without (giving him
reasonabl e opportunity to show cause against the -action
proposed to be taken against himw thin the neaning of  Art.

311(2) of the Constitution, the order woul d undoubtedly be
i nvalid.

The Solicitor GCeneral invited our attention to a recent
judgrment of this court, State of Bihar v. Gopi Kishore
Prasad (1)in which, delivering the judgnent of the court,

the |learned Chief Justice extracted five propositions from
t he authorities and particularly from Parshottam La

Dhingra’s case (2), dealing with the termnation of
enpl oyment of tenporary servants and probationers. The
third proposition set out in the judgnent is as foll ows:

" But instead of termi nating such a person’s service without
any enquiry, the enpl oyer chooses to hold an enquiry into
his alleged m sconduct, or inefficiency, or for some simlar
reason, the termination of service is by way of punishnment,

because it puts a stigma on his conpetence and thus affects
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his future career. |In such a case, he is entitled to the
protection of Art. 311(2) of the Constitution ".

This proposition, in our judgnent, does not derogate from
the principle of the other cases relating to term nation of
enpl oyment of probationers decided by this court nor is it
inconsistent with what we have observed earlier. The
enqui ry agai nst the respondent was for ascertaining whether
he was fit to be’ confirmed. An order discharging a public
servant, even if a probationer, in an enquiry on charges of
m sconduct , negl i gence, i nefficiency or ot her
di squal i fication, may

(1) AI.R [1960] S. C. 689.

(2) [1958] S.C.R 828.
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appropriately be regarded as one by way of punishnment, but
an order discharging a probationer follow ng upon an enquiry
to ascertain whether he should be 0 confirmed, is not of
that nature. |In CGopi Kishore Prasad’s case (1), the public
servant was discharged from service consequent upon an
enquiry . into all eged m sconduct, the Enquiry O ficer having
found that the public servant was " unsuitable " for the
post . The order was not - one nerely di schar gi ng a
probationer follow ng upon an enquiry to ascertain whether
he should be continued in service, but it was an order as
observed by the court " clearly by way of punishnment
There is in our judgment no real inconsistency between the
observations nmade in parshottam Lal Dhingra's case (2) and
CGopi  Kishore Prasad’s case (1). Thethird proposition in
the latter case refers to an enquiry into allegations of
m sconduct or inefficiency with-a view, if they were found
established, to inposing punishment and not to an enquiry

whet her a probationer shoul d be confirned. Therefore the
fact of the holding of an enquiry is not decisive of the
qguesti on. What is decisive is whether the order is by way
of punishnment, in the light of the tests laid down in

Par shottam Lal Dhingra s case (2).

e have carefully considered( the evidence and the
authorities to which our attentioon has been invited and we
are definitely of opinion that the H gh Court was in’ error
in holding that the order discharging the respondent from
service anpbunted to dism ssal which attracted the protection
of Art. 311(2) of the Constitution.

In that view of the case, this appeal will be allowed and
the petition for a wit dismssed. There will be no order
as to costs throughout.

Appeal al | owed.

(1) A 1.R 1960 S.C 689.

(2) [1958] S.C.R 828.
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