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ACT:

Land Reform Vesting of estate in the State-Enactment em
Powering <collector to set aside anticipatory  settlenment-
Constitutional validity-Anendnent-Effect--Bi har Land Refornms
Act, 1950 (Bihar 30 of 1950, as amended by, Bihar Land
Reforms (Amendnment) Act, 1959 (Bi har 16-of 1959), S ' 4(h)-
Constitution of India, Arts. 14,19, 31, 31A

HEADNOTE

Section 4(h) of the Bihar Land Refornms Act, 1950, as anended
by the Bihar Land Reforns (Anendnent) Act, 1959, which
enpowers the Collector to annul anticipatory transfers of
| and designed to defeat the object of the Act, is protected
by Art. 31A of the Constitution although it does not by
itself provide for the acquisition by the State of any
estate or of any rights therein or for the extingui shrent or
nodi fication of any such rights and its constitutiona
validity cannot be questioned under Arts. 14, 19 and 31 of
the Constitution since the Act of which it is an integra
part, is itself directed to that end and is protected by
that Article.

Thakur Raghubir Singh v. State of Ajner, [1959] Supp. 1
S.C. R 478, applied.

On a true construction of S. 3 of the Amending Act, the
second proviso to S. 4(h) cannot be retrospective in
operation and therefore, in respect of an order of annul nent
made by the Collector before the Anending Act cane into
force the previous sanction obtained from the State
CGovernment woul d be sufficient, but subsequent confirmation
by the State Government woul d be necessary in the case of an
order made after the Anending Act cane into force.

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 425 of 1957.
Appeal fromthe judgnent and order dated February 21, 1956,
of the Patna High Court in Msc. Judicial Case No. 53 of
1955.

B. K. P. Sinha and D. P. Singh, for the appellants.

L. K. Jha and R C. Prasad, for the respondent.

1961. W©May 3. The Judgnent of the Court was delivered by
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SUBBA RAO, J.-This appeal by certificate raises the question
of the construction of s. 4(h) of the Bihar Land Refornms
Act, 1950 (Act 30 of 1950) (hereinafter referred to as the
Act), as anmended by the Bi har Land Reforns (Anendnment) Act,
1959 (Bi har Act 16 of 1959) (hereinafter called the Anending
Act) .

The facts giving rise to the appeal lie in a small conpass.
Plots NOW 383 and 1033 are tanks in village Lakshm pur
alias Tarauni in the District of Darbhanga. The respondent
clains “to have taken settlement of the said plots in the
year 1943 from the l'andl ords of Raghopur Estate of which the
said plots fornmed a part. After the comng into force of
the Act, the said Estate vested in the State of Bihar
Thereafter, one Sheonandan Jha and sone other villagers of
Lakshm pur filed a petition before the Collector alleging
that the alleged settlenent was not true, and that in fact
the settlenment was ' nomnally effected only after January 1
1946. The Additional Collector, Darbhanga, in exercise of
the powers conferred on himunder s. 4(h) of the Act, held
that the said settlenent was actually made after January 1
1946, and that it was only a ~paper transaction; having
annulled the said settlenent, the Additional Collector, by
his order dated January 18, 1955, called upon the respondent
to give up possession of the said plots by January 30, 1955.
Aggrieved by the said order, the respondent filed a petition
in the Hgh Court of Judicature at Patna under Art. 226 of
the Constitution for a rule.in the nature of a wit of
mandamus or any other appropriate wit cancelling the order
of the Additional Collector dated January 18, 1955, '‘and res-
training the appellants frominterfering with his possession
of the said two plots. That petition cane to be deci ded by
a division bench of the H gh Court; and the learned Judges
by their order dated February 21, 1956, held that the
Additional Collector had no jurisdiction to entertain  and
deci de the question whether the settlenent, which was~ prim
facie shown to have been made before January 1, 1946, was
actually made after that date. On the basis of  that
finding, the order of the Additional Collector -was set
asi de.
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The State of Bihar and the Additional Collector of Darbhanga
have preferred the present appeal against the said order
Learned counsel for the State contends that s. 4(h) of the
Act has been amended with retrospective effect, that | under
the anmended section the Collector has power to decide
whether a transfer is made before 1946 or thereafter, —and
that, therefore, the order of the H gh Court can no |onger
be sust ai ned.

Learned counsel for the respondent, while conceding the
retroactivity of the amendment, relies upon the second
provi so added by the amendnent to s. 4(h) and contends that
under the said proviso the order of the Collector cannot
take effect nor possession taken thereunder, unless the said
order has been confirnmed by the State Governnment and that in
the instant case there has not been any such confirmation
Further he questions the constitutional validity of the said
section on the ground that it infringes the fundamenta
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right of the respondent under Arts. 14, 19 and 31 of the
Constitution and is not saved by Art. 31A thereof.

The second contention of |earned counsel for the respondent
may be disposed of first. Under Art. 31A of t he
Constitution, no-law providing for the acquisition by the
State of any estate or of any rights therein or the
extingui shnment or nodification of any such rights shall be
deened to be void on the ground that it s inconsistent
with, or takes away or abridges any of the rights conferred
by Art. 14, Art. 19 or Art. 31. The question is whether s.
4(h) of the Act is such a law as to be hit by Art. 31A of
the Constitution. Section 4(h) of the Act confers power on
a Collector, inter alia, to nmake inquiries in respect of any
transfer of any |land conprised in an estate and to cance

the sane if he is satisfied that such transfer was nmade any
time after January 1, 1946, with the object of defeating any
provisions of the Act or causing loss to the State or
obt ai ning compensation thereunder. It is said that the
section ex proprio vigore does not provide for acquisition
by the State of any estate or of
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any rights therein or for the-extinguishment or nodification
of any such rights and therefore, is not protected by Art.
31A of the Constitution This argument in effect disannexes
s. 4(h) of the Act fromthe setting in which it appears and
seeks to test its validity independently of its interaction
on the other provisions of the Act.  Section 4(h) is an
integral part of the Act, and taken out of the Act it can
only operate in vacuum |ndeed, the object of the section
is to offset the anticipatory attenpts nade by landlords to
defeat the provisions of the Act. Suppose the Collector
cancels a transfer of land by the owner of an estate under
the said section; the said | and automatically vests in the
State, with the result that the rights of the transferor and
the transferee therein are extinguished. The said result
accrues on the basis that the saidland continued to be a
part of the estate at the tinme the Act cane into force.
That apart, the section is a part of the Act designed to
extinguish or nodify the rights in an estate, and the power
conferred on a Collector to cancel a transfer of any land in
an estate is only to prevent fraud and to achi eve

effectively the object of the Act. Thi-s— question - was
directly raised and answered by this Court in_Thakur
Raghubi r Singh v. State of A nmer (1). Ther e, t he
constitutional validity of the A mer Abolition of
Internediaries and Land Reforms Act, 1955 (Ajmer 111 of

1955) and s. 8 thereof was attacked. Section 8 of the said
Act conferred a power on the Collector to cancel a |ease or

contract, if he was satisfied that it was not nmmde or
entered into in the nornmal course of nmanagenent, ~but in
antici pation of | egi sl ation for t he abol i-tion of

intermediaries. Repelling the said contention, Wanchoo, J.,

speaking for the Court, observed thus:
"The provi si on is not an i ndependent
provision; it is merely ancillary in character
enacted for carrying out the objects of the
Act nore effectively...... Such cancel |l ation
woul d sub-serve the purposes of the Act, and
the provision for it therefore be an integra
part of the Act, though ancillary to its main
obj ect, and woul d thus be protected under Art.
31A(1)(a) of the Constitution.”

(1) [1959] SUPP. 1 S.C.R 478. 482.
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The same reasoning applies to s. 4(h) of the Act, and for
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the sane reasons we hold that s. 4(h) of the Act is |ikew se
protected by Art. 31A of the Constitution.
The first question turns upon the interpretation of the
rel evant provisions of the Anending Act. To appreciate the
argunent it would be convenient to read the materia
provi sions of the said Act.
Section 3. Amendment of section 4 of Bihar Act XXX of 1950. -
In section 4 of the said Act, -
(iv) in clause (h)-
(a) the words, figures and commas "nade at
any tine after the first day of January,
1946," shall be omtted and shall be deened
al ways to have been onmitted;
(b) after the words "if he is satisfied that
such transfer was nade," the words, figures
and commas "at any tinme after the first day of
January, 1946," shall be inserted and shall be
deened al ways to have been inserted; and
(c) t he words® "and with the previ ous
sanction of the State Governnent" shall be
om tted,
(v) to clause (h) as anended above, the
foll owi ng provi sos shall be added, nanely: -
"Provided -that an appeal agai nst an order of
the Coll ector under this clause, if preferred
wi thin sixty days of such order, shall lie to
the proscribed authority not bel ow the rank of
the Collector of a district who shall dispose
of the same according to the prescri bed

pr ocedure:
Provided further that no order ~annulling a
transfer shal | t ake ef f ect nor &hal

possession be taken .in perursuance of it
unl ess such an order -has been confirned by the
State Governnent."
After the said anendnent the rel evant part of
the section reads:

The Col l ector shall have power to nake
inquiries in respect of any transfer including
the settlenent..... if he is satisfied that

such transfer was nade at any tinme

first day of January, 1946, with the object of
defeating any provisions of this Act or
causing loss to tile State or-obtaining higher
692
conpensation thereunder, the Collector may,
after giving reasonable notice to the parties
concerned to appear and be heard and with the
previous sanction of the State Governnent
annul such transfer, dispossess the person
claiming under it and take possession of such
property on such terns as may appear to the
Col l ector to be fair and equitable.
The main differences material to the present enquiry between
the section as it was before. the amendnment and thereafter
are that wunder the unnended section it was a noot point
whet her the Collector had the power to set aside a transfer,
whether it was effected before or after January 1, 1946;
whereas wunder the anmended section such a power is clearly
and expressly conferred on him while under the origina
section, the Collector had to take the previous sanction of
the State Governnent before he nade the order annulling a
transfer and dispossessing the person claimng under it,
under the anmended section the order made by the Collector

after

th
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shal |l neither take effect nor can he take possession before
his order is confirned. The short question is whether the
second provi so, added by the Anending Act, is retrospective
in operation, that is, whether the order of the Collector
made before the Amendi ng Act, though made with the previous
sanction of the State CGovernment, would still require for
its taking effect a subsequent confirmation by the State
Gover nment .
Learned Counsel for the State contends that the amendnments
made by s. 3(iv)(a) and (b) are retrospective, but the
amendnent made by s. 3(v) of the Anmending Act is
prospecti ve. This contention appears to be sound, both in
letter as well as in spirit. The different phraseol ogy used
in cls. (a) and (b) of subs. (iv) of s. 3 of the Anending
Act in the matter of om ssions supports it. Wiile in cl
(a) the omission ,%all be deened always to have been
omitted, in cl. (c¢) the words nentioned therein shall only
be omtted indicating by contrast that the omssion in the
fornmer is expressly nade retrospective while in the latter
it is - necessarily prospective., If that be the true con-
struction, the condition of previous sanctions would
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continue to operate in respect of the Collector’s order made
before the anmendnent canme into force. " If the proviso be
given a retrospective operation, it directly conmes into
conflict with the result brought about by cl. (c) of sub-s.
(iv) of s. 3 of the Arending Act. An order wth the
previ ous sanction of 'the Governnent nay have been passed and
possession also taken by the Collector, vyet. a further
confirmation by the Government should be ~“sought for to
revalidate it. This construction would not only attribute
to the Legislature redundancy but woul d al so enable a party
to seek for restoration of the |and taken possession of by
the Collector on the basis of a technicality. Even in a
case where possession has not been taken by the Collector,
the said anomaly woul d persist, for two sanctions would be
required. The alternative construction nmakes the working of
the section smooth and avoids the introduction of 'the said
i ncongruity and, therefore, we prefer to accept it,
particularly when it is consistent with the plain nmeaning of
the words wused in the section. The result 1is that _in
respect of an order already nade by the Collector before the
Amendi ng Act, the previous sanction obtained would suffice,
and in respect of an order nade after the Amending Act, a
subsequent confirnmation by the State Governnent i's required.
Even so, it is argued by learned counsel for the respondent
that the Hi gh Court, presumably in view of its acceptance of
the respondent’s prelimnary point, did not consider. the
guesti on whether the inquiry had been nade by the Collector
in strict conpliance with the provisions of the section, and
whet her the previous sanction of the State Governnment was
obtai ned before he made the said order. In the affidavit
filed in support of the petition in the Hi gh Court there is
no specific allegation that no such inquiry has been nmade or

that no such sanction has been obtained. Nor did the
counsel for the appellant raise the said question in the
argunents before the High Court. 1In the circunstances we do

not think that this Court is justified in allow ng

88

694

the respondent to raise the said question for the first tine
before us. W, therefore, reject this plea.

In the result we set aside the order of the H gh Court and
allow the appeal. But, in the circunstances of this case,
we direct the parties to bear their own costs here and in
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the Hi gh Court.
Appeal al | owed.




