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ACT:

Income Tax Act, 1922, ss. 23, 35-Incone Tax Act, 1961, ss.
155 297(2) (a) -Wiether proceedings on issue of notice under
s. 35 (5) of the Act of 1922 for rectification are
proceedi ngs for assessnent within the neaning of . s. 297(2)
(a) of the Act of 1961.

HEADNOTE:

During the assessnent 'years 1958-59, 1959-60 and /1960-61
two firns in which the six appellants were partners, filed
returns declaring thenselves to be registered firns and al so
presented applications for registration of the firms under
s. 26A of the Inconme-tax Act, 1922. The Incone-tax Oficer
refused registration of the firns and assessed the incone of
the firns, treating themas unregi stered. The assessnents
of the six appellants were also made, so that their  incones
from the two firnse were included in <their  individua
assessments as if they had received the incone in the
capacity of partners in unregistered firms. Appeals made by
the firns against the order refusing registration were
allowed by the Appellate Assistant Conmi ssioner. -and, in
pursuance of the appellate orders, the Incone Tax O ficer
passed a consolidated order on 20th Decenber, 1966, revising
the assessnments of the firms for all these years ‘on the
basis that they were registered firns and al so apportioned
the income of the firm; between the six partners.
Subsequently, the Incone Tax O ficer issued notices under s.
155 of the Income Tax Act, 1961, proposing to rectify the
i ndi vidual assessnents of the six appellants in respect of
each of the three assessment years, whereupon the appellants
chall enged the validity of the notices by wit petitions.
It was conceded before the Hi gh Court on behalf of the
Income Tax Oficer that as the rectification proposed
related to assessnent years when the Income Tax Act, 1922,
was applicable, proceedings for rectification could not be
taken under s. 155 of the 1961 Act but only under s. 35(5)
of the 1922 Act in view of the provisions of Is. 297 (2) (a)
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of the Act of 1961. The Hi gh Court disnissed the petitions.
In -appeal to this Court it was contended, inter alia, that
proceedings for rectification under s. 35(5) of the Act of
1922 cannot be held to be proceedi ngs for assessnment within
the neaning of that expression used in s. 297(2)(a) of the
Act of 1961, and therefore under that provision of law, the
Act of 1922 could not be resorted to by the Incone-tax
Oficer in order to rectify the assessnents of t he
appel l ant; that, in any case, the provisions of s, 35(5) of
the Act of 1922 are not attracted. because proceedi ngs under
that section, can only be taken when it is found on the
assessment or reassesnent of a firmthat the share of the
partner in the profit or loss of the firm has not been
included in the assessnent of the partner or, if included,
is not correct, and, in the present cases, there was no
assessnment or reassessnent of the firnms when the incone-tax
Oficer, in pursuance of the appellate order, proceeded to
pass orders rectifying the assessnents-of the firns under s.
35(1) of the Act of 1922; as there was no fresh conputation
of income the proceedings sought to be taken were not
proceedi ngs for assessment.

HELD : Di sm ssing the appea

675

(1) the word "assessment” is used in the Incone-tax Act in
a nunber of provisionsin a conprehensive sense and i ncl udes
all proceedings, starting with the filing of the return or
issue of notice and ending with deternination of the tax
payabl e by the assessee., \Wen proceedings are taken for
rectification of assessnent to tax either under s. 35(1) or
s. 35(5) of the Act of 1922, they nust be held to be
proceedings for assessnent. In proceeding ~under those
provi sions, what the Incone-tax Oficer does'is to  correct
errors in, or rectify orders of assessnent nade by him and
orders maki ng such correction or rectifications are,
therefore <clearly part of the proceedings for assessnent.
[678 B, G H]

The orders passed under s. 35(1) by the Incone-tax/ Oficer
on 20th Decenber, 1966 were all orders altering assessnent
orders nade in the proceedi ngs for assessnent of the /firns,
whi | e, under the inpugned notices the Incone-tax O ficer was
proposing to rectify orders made for conputati on-of income
and inposition of tax under the charging section in the case
of individual partners. Cearly, therefore, in these cases,
s. 297(2) (a) of the Act of 1961 pernits the Incone-tax
Oficer to proceed in accordance with the provisions of the
Act of 1922 and he had rightly proposed to take action
tinder s. 35(5) of the Act of 1922. [679 E-Q

Abrahamv. Inconme-tax Oficer, 41 |.T.R 425; Kalawati . Devi
Harl al ka v. The Conmi ssioner of Income-tax, West. Bengal &
Os, Civil Appeal No. 1421 of 1966 decided on 1-5-1967,
relied on.

M M Parikli, Incone, Oficer, Special Investigation
Crcle "B" Ahnmedabad v. Navanagar Transport and |ndustries
Ltd. and Another, 63 |I.T.R 663, distinguished.

The provisions of s. 23 and other relevant sections of the
Act of 1922 clearly show that proceedings for assessnent of
a firmconsist of conputation of the income of the firns,
determ nati on of tax payable by the firms, apportionment of
the incone of the firmbetween its partners in the case of a
regi stered firmand, in appropriate cases, inposition of tax
on the firm after including the share of the inconme of
certain partners in, the incone of the firm even though the
firm is registered. The proceedings for assessnment of the
firmare not conpleted until all these steps have been taken
by the Income-tax O ficer, and each of those steps nust be
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held to be a step in the proceedings for assessment of the
firm Consequently, when the Incone-tax O ficer passed the
orders dated 20th Decenber 1966 and apportioned the incone
of the firms between the various partners, the orders which
be made were clearly orders in proceedings for assessnent
and it was in order to give effect to these orders in the
i ndi vidual assessnent, of the partners that the i npugned
notices were issued. The first condition precedent that the
proceedi ngs under s. 35(4) are to be taken on the basis of
information derived from orders of assessment or re-
assessment of the firmwas, thus clearly satisfied. [682 B-
E]

V. S. Arulanandam v. Income-tax O ficer, Tuticorin, 43
. T.R 511, it p. 517: distinguished.

The second condition precedent was also satisfied as the
share of each partnerin the profit or loss of the firm was
not included in the assessment of the partner for the

purpose of assessment of that share to tax. I ncl usi on
contemplated by s. 35(5) is for assessment to tax of the
share. " I'n fact, the inclusion was for the, limted purposes

of determining the exenption to which the partners were
entitled wunder s. 14(2)(a) and for deternmining the rate of
tax payable in the separate assessments under s, 16(1)(a).
VWen the assessments of the unregistered firnms were set
aside, the individual partners ceased to be entitled to the
benefit of

L2Sup. C. 1/ 68---13

676

s. 14(2)(a), and s.. 16(1) (a) also become ~ inapplicable.
What was required to be done was to add the incone of each
partner in his individual assessnent and then inpose tax on
it in accordance with s. 23(5) (a) (ii) of the Act of 1922.
Thus, this was a clear case where the inclusion of the share
of the income of the partner in his individual assessment
was not correct. [683 F-H 684 B-C

JUDGVENT:

CIVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1664 to
1681 of 1967.

Appeal s front the judgment and order dated August 30, 31
1967 of the Mysore High Court in Wit Petitions Nos. 354 to
371 of 1967.

K. Srinivasan and R Copal akri shnan for the appellants (in
all the appeal s).

C. K. Daphtary Attorney-Ceneral, S. K. Aiyar-and R N
Sacht hey, for the respondent (in all the appeals).

The Judgrment of the Court was delivered by

Bhargava, J. These ei ghteen appeal s have been filed by six
persons, sonme of whomwere partners in a firm called "The
Lalitha Silk Throwi ng Factory", sonme in another firm called
"The Srinivasa Textiles", and some in both these firns. The
appeal s brought up to this Court under certificate -ranted
by the Hi gh Court of Mysore are against the judgnment of the
High Court dism ssing eighteen wit petitions by these six
appel lants praying for quashing notices issued by the
Income-tax O ficer, Bangalore, purporting to be under
section 155 of the Income-tax Act No. 43 of 1961, proposing
to rectify the assessments of the appellants in respect of
the assessnent years 1958-59, 1959-60 and 1960-61. Thus,
the notices challenged are three notices for each of these
assessment years in respect of each of the six appellants
so that there were 18 petitions before the Hi gh Court. The
Hi gh Court decided all the petitions by a comopn judgnent
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and, conscequently in these appeals, all of themare being
dealt with together.

During all these three assessnent years 1958-59, 1959-60 and
1960-61, both the firnms filed returns declaring thenselves
to be registered firms and al so presented applications for
registration of the firns tinder S. 26A of the Incone-tax
Act No. 11 of 1922. The Incone-tax O fice ref used
registration of the firms and assessed the incone of the
firms, treating themas unregistered. The assessments of
these six appellants were al so nade, so that their incones
from the two firnms were included in their individua

assessnments as if they had received the incone in the
capacity of partners in unregistered firms. The firns went
up in appeal against the order,, of the Incone-tax O ficer
refusing registration. These appeals were allowed by the
Appel | ate Assi stant Comm s-

677

sioner /by an order dated 26th Novenber, 1966 in respect of
the Lalitha Silk Throwi ng Factory, and 14th Decenber, ’'1966
in respect-of Srinivasa Textiles. The Incone-tax Oficer

in pursuance of the appellate order of the Assistant
Commi ssioner, passed a consolidated order revising the
assessnments of the firnms for all these years on the basis
that they were registered firnms and also apportioned the
i nconme of the firns between t hese Si X partners.
Subsequently, the notices inpugned in these petitions were
issued on. 19th | January, 1967, whereby -the |ncone-tax
Oficer proposed to rectify the individual assessnents of
the six appellants in respect of ‘each of the three years of
assessment under section 155 of the Act ~of 1961. The
appellants in the wit petitions challenged the validity of
these notices, but the H gh Court dismssed the wit
petitions and, consequently, the appellants have come up in
these appeal s before us.

It was conceded before the H gh Court on behalf of the
Income tax O ficer that proceedings for rectification of the
assessnments of the appellants could not be taken under s.
155 of the Act of 1961, because, adnm ttedly, the
rectifications related to assessnents of tax for ~ assessnent
years when the Act of 1922 was applicable, so t hat
proceedi ngs could only be taken under s. 3 5 (5 ) of the Act
of 1 922 in view of the provisions of s. 297 (2) (a) of the
Act of 1961. Before us, |earned counsel for the appellants
urged that .proceedings for rectification under s. 35(5)  of
the Act of 1922 cannot be held to be - proceedings for
assessnment within the neaning of that expression used in s.
297(2) (a) of the Act of 1961, so that, under that provision
of law, the Act of 1922 could not be resorted 'to by the
Income-tax O ficer in order to rectify the assessnents of
the appellants. On the sane basis, it was further /urged
that, in any case, the provisions of s. 35(5) of the Act of
1922 are not attracted, because proceedings under that
section can only be taken when it is found on the assessnent
or reassessnent of a firmthat the share of the partner in
the profit or loss of the firmhas not been included in the
assessment of the partner or, if included, is not correct;
and, in the present cases, there was no assessment or
reassessnent of the firns when the Incone-tax Oficer, in
pur suance of the order of the Appel | ate Assi st ant
Conmi ssioner granting registration to the firns, proceeded
to pass orders rectifying the assessnments of the firns under
s. 35 ( 1) of the Act of 1922 on 20th Decenber, 1966. It
was urged that no fresh conputation of income of the
partners is sought to be nade in pursuance of the notices
i ssued and, simlarly, no fresh conputation of the inconme of
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the firns was made when the Incone-tax O ficer passed his
orders on 20th Decenber, 1966 to give effect to the decision

of the Appellate  Assistant Conmmi ssi oner granting
registration to the firms. No fresh conputation of income
being involved, it nust be held that the proceedings now
sought to be taken are not

678

proceedi ngs for assessnent, and, simlarly, no proceedings
for assessment or reassessnent were taken by the Incone-tax
O ficer when he passed his orders on 20th Decenber, 1966.
This submission, in our opinion, has been rightly rejected
by the Hi gh Court, because it has already been explained by
this Court that the word "assessment” is used in the Incone-
tax Act in a nunber of provisions in a conprehensive sense
and includes all proceedings, starting with the filing of
the return or issue of notice and ending with determ nation
of the tax payable by the - assessee. Though in sone
sections, the word "assessnent" |i's used only with reference
to conputation of income, in other sections it has the nore
conpr ehensive neani ng nenti oned by us above. Reference may
be made to the decision of this Court in Abrahamv. |ncome-
tax O ficer(1). The ~same principle has been recently
reiterated in the case of Katawati Devi Harlalka v. The
Conmi ssi oner of Income-tax, West Bengal & Os. (-) where.
dealing with the word "assessnent” used -in s. 297 of the
Act of 1961, the Court held
"It is quite clear fromthe authorities cited
above 'that the word “assessment’ can bear a
very conprehensive meaning it can_ conprehend
the whole procedure for ascertaining and
i mposing liability wupon the taxpayer. I's
there then anything in the context of S. 297
which conpels us to give to the expression
"procedure for the assessnent’ the narrower
nmeani ng suggested by the |earned counsel for
the appellant ? In our view, the answer to

this question nust be in the negative. It
seens to us that s. 297 is neant to provide as
far as possible for.all contingencies’ which

may arise out of the repeal of the 1922 Act.
It deals with pendi ng appeal s, revisions, etc.
It deals wth non- conpl et ed assessnments
pending at the commencenent of the 1961 Act
and assessnments to be nmade after t he
comencenment of the 1961 Act-as a result of
returns of incone filed after the conmencenent
of the 1961 Act,"
It is clear that, when proceedings are t aken for
rectification of assessnent to tax either under s. 35(1) or
s. 35(5) of the Act of 1922, those proceedi ngs nust be held
to be proceedings for assessment. |n proceedi ng under those
provi sions, what the Incone-tax Officer does is to 'correct
errors in, or rectify orders of assessnent nade by him  and
orders making such corrections or rectifications are,
therefore, clearly part of the proceedi ngs for assessnent.
(1) 41 |1.T.R 425. (2) Cvil Appeal No. 1421 of 1966
deci ded on 1.5.1967.
67 9
The mai n stay of the argunent of |earned counsel for the
appel | ants against this view was the decision of this Court
in M M Parikh, Income-tax Oficer, Special Investigation
Crcle "B", Ahnedabad v. Navanagar Transport and |ndustries
Ltd. and Another (1) in which case the Court was dealing with
the question whether an order inposing additional super-tax
under s. 23A of the Act of 1922 was an order of assessnent
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and held to the contrary. The decision in that case does
not, in our opinion, support the subm ssion nade on behalf
of the appellants in the present cases. It was explained

there that, under s. 23A of the Act of 1922, there was no
conput ati on of income or determ nation of tax inposed by the
charging section. That section by itself enpowered the
I nconme-tax O ficer to inpose the super-tax by his own order
and an order inposing such a tax could not be held to be an
order of assessnent. Further exanples of similar orders
were cited in that case and reference was nade to orders
under ss. 18A(l), 35(9), 35(10) and 35(11) of the Act of
1922. After referring to these provisions, the Court
clearly indicated the reason for holding that proceedings
under those provisions were not proceedi ngs for assessnent
of tax by stating :
"The salient feature of these and ot her orders
is that the liability to pay tax arises not
from the charge created by statute, but from
the order of the Incone-tax Oficer."
In the present cases the orders, which have been rectified
or are being taken up for rectification, are all orders
under whi ch there was assessnent of i ncones and
determ nation of the charge to tax in accordance wth the
charging sections. The orders passed under s. 3 5 (1) by
the Incone-tax Oficer on 20th Decenmber, 1966 were al
orders altering assessnent orders made in_ ‘the proceedings
for assessment of the firms, while ~under the inpugned
notices the Incone-tax Oficer is proposing to rectify
orders nade for computation of inconme and inposition of tax
under the <charging section in the case  of individua
partners. Clearly, therefore, in these cases, s. 297 (2)
(a) of the Act of 1961. pernmits the Incone-tax Oficer to
proceed in accordance with the provisions of the Act of 1922
and he has Tightly proposed to take action under s. 35(5) of
the Act of 1922 on. the basis of rectifications made in the
assessment-, of the firns under s. 35 (1) of that  Act on
20th Decenber, 1966 in pursuance of the appellate orders
granting registration to the firnms.
The second point raised by | earned counsel was that, i'n any
case, the orders actually made by the Incone-tax O ficer on
20th Decenber, 1966 in the cases of these firns -cannot _be
held to be orders of assessnment, because all that the
I nconme-tax Officer did
(1) 63 1.T.R 663.

680
and was required to do in order to give effect to the orders
of t he Appel | ate Assi st ant Conmi ssi oner granting

registration was to re-calculate the tax payable by the
firnme under s. 23 (5) (a) of the Act of 1922, and such an
order would not be an order of assessment at all. Copies of
the orders actually passed by the Incone-tax O ficer under
s. 35 (1) in the cases of both the firms have been produced
before us. They show that the orders consist of two parts.
In the first part, the tax payable by the firm was re-
cal cul ated on the basis that the firns were registered firms
and refund was all owed, because a |arger anpbunt of tax bad
been assessed and realised, treating the firnms as
unr egi st ered. In the second part, the share income of the
assessee firms was allocated between the various partners.
It appears to us that this composite order re-determning
the tax payable by the firns directing refund and
apportioning the incone of the firns between the partners
can be held to be nothing other than an order nmde in
proceedi ngs for assessment of the firns.

Under the Act of 1 922, the assessnent of a firm is made
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tinder s. 23 (5) which is as follows

"23(5). Not hwi t hst andi ng anyt hi ng contai ned

in

the foregoing subsections, when the assessee

is afirm

and the total income of the firm has been
assessed under

sub-section (1), sub-section (3) or sub-
section (4), as the case nay be. --

(a) in the case of a registered firm

(i) the income-tax payable by the firm
itself shall be determ ned; and

(ii) the total incone of each partner of the
firm including therein his share of its
i ncome, profits and gains of the previous
year, shall be assessed and the sum payabl e by
him on the basis of such assessment shall be
det er m ned

Provided that if such share of any partner is
a loss it shall be set off against his other
incone or carried forward and set off in
accordance with-the provisions of section 24 :
Provi ded further that when any of such
partners is a person not. resident in the
taxable territories, his share of the inconeg,
profits and gains of the firm shall be
assessed or 'the firmat the rates which would
be applicable if it were assessed on him
personally, and the sum so determ ned as
payabl e shall be paid by the firm

681

provi ded also that it at the tine of
assessment of any partner of a registered
firm the Incone-tax Officer is of @ opinion
that the partner is residing in Pakistan, the
partner’s share of the income, profits and
gai ns of the himshall be assessed on 'the firm
in the manner laid dow in the preceding,
proviso and the sumso determ ned as payable
shall be, paid by the firm and

(b) in the case of an unregistered firm the
I ncome-tax O ficer may, instead of deternining
the sumpayable by the firmitself, -proceed

to assess the total incone of each partner  of
the firm including therein, his share of its
income, profits and gains of the previous
year, and determ ne the tax payable by each
partner on the basis of such assessnent, if,
in the Incone-tax Oficer’s opinion, the
aggregate anmount of the tax. including super-
tax, if any, payable by the partners u
nder such
procedure woul d be greater than the aggregate
amount whi ch woul d be payable by the firm and
the partners individually, if separatel y
assessed; and where the procedure specified in
this clause is applied to any unregistered
firm the provisos to clause (a) of this sub-
section shall apply thereto its they apply in
the case of a registered firm"
It will be noticed that., under this provision, various
orders have to be made by the Incone-tax O ficer. In the
case of a registered firm the Income-tax O ficer, after
conputing the income, has to determ ne the tax payable by
the firmitself, and provision is nade that, thereafter, the
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share in the incone of the firmof each partner is to be
included in his total incone for purposes of his individua
assessnment to tax. It is true that the Income-tax O ficer
assessing the firmnmay not be the same Officer who nmay be
dealing with the individual assessment of the partners and,
in any case, even if he be the sanme Oficer, the proceeding
for assessnent of the partners has to be treated as a
separate proceeding; but it is also clear that t he
proceedi ngs for assessnment of the firmunder this section do
not cone to an end nerely on computation of the incone of
the firmand determ nation of the tax payable by the firm on
that incone. The I nconme-tax O ficer, who deals wth the
assessment of the firm has also to apportion the inconme of
the firm in the case of a registered firm between its
partners and the notice of ‘that apportionment has to be
gi ven under s. 23 (6) "by him to the firm Thi s
apporti onment is clearly treated as a part of "t he
proceeding for assessnent of the firmand that is why the
notice is 'to be given to the firm  The second proviso to s.
30 (1) al'soclarifies this position by laying down that the
right or- _appeal in respect of the apportionment is to be
exerci sed by the
682
partners by filing appeals against the order of assessnent
of the firmand not against orders made in the course of
subsequent proceedings for the individual assessnents of the
partners thenselves. The second proviso to-s. 23 (5) (a)
al so brings out this position. |In certain cases, after the
apportionnment of the income of the registered firm the
share of a particular partner, who is not resident in the
taxable territories, is to be-assessed to tax alsoas if it
is the income of the registered firm Al these provisions
clearly show that proceedings for assessnent of  a firm
consi st of computation of the incone of t he firm
determi nation of tax payable by the firm apportionment of
the incone of the firmbetween its partners in the case of a
regi stered firmand, in appropriate cases, inposition of tax
on the firm after including the share of the Jinconme of
certain partners in the income of the firm even though the
firm is registered. The proceedings for assessnment of the
firmare not conpleted until all these steps have been taken
by the Income-tax Oficer, and each one of those steps rmnust
be held to be a step in the proceedings for assessnent of
the firm Consequently, when the Inconme-tax O ficer passed
the orders dated 20th Decenber, 1966 and - apportioned the
i ncome of the firms between the various partners, the orders
which he nade were clearly orders in proceedings for
assessment and it was in order to give effect to these
orders in the individual assessnent of the partners that the
i mpugned notices were issued. The first condition precedent
that the proceedi ngs under s. 35(5) are to be taken on the
basis of information derived fromorders of assessnent or
re-assessment of the firmwas, thus, clearly satisfied.
In this connection, |earned counsel drew our attentionto a
decision of the Madras High Court in V. S. Arul anandam v.
I ncome-tax O ficer, Tuticorin(l), where that Court, dealing
with section 35(5) of the Act of 1922, held : -
"The respondent relied at one stage on section
35(5) of the Act. 1t should be obvious that
the petitioner’s case did not cone within the
scope of section 35 (5). There was no
reassessnent of the income of the firm nor
was there an appeal against the assessnent of
the firm The only appeal of the firm was
against the order of the Incone-tax Oficer
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refusing registration under section 26A In
fact, the finality of the assessnment of the
firm dated Novenber 11, 1954, was left un-
touched all through, an aspect to which we
shal | have to advert again.”

Rel i ance was placed on this conment, because in that case

also the firm of which the assessee was a partner, was

first refused

(1) 43 1.T.R 511, at p. 517.

683

regi stration and the assessnment of the partner was sought to

be rectified when, subsequently, registration of the firm

was al | oned. The facts of that case were, however,
different. In that case, there was no assessnent or
reassessnent of the firm subsequent to the grant of
regi stration. The petition filed by the assessee in the

Hi gh Court wunder Art. 226 of the Constitution against
proceedings of “rectification sought to be taken by the
I ncome-tax O ficer was allowed on two grounds. One was that
the Income-tax Oficer had given.no opportunity to the
assessee before conpl eting the proceedings of rectification
under s. 35. The other was that the income of the firm had
already been taxed as the income of the wunregistered firm
and there could be no second assessnent of the same income
in respect of the assessee’s share in his assessnent unti

the assessnment of that incone to tax i'n the hands of the
firmwas set aside. Wat was thus set aside was the attenpt
to tax the sane incone twice. It was in these circunstances
that the Court observed that there was no scope for the
applicability of s. 35 (1) or' s 35 ( 5) of the Act of 1
922. Section 35(5) did not apply, because, infact, there
was no assessnent or reassessnent of the incone of the firm
subsequent to the order granting registration. The finality
of the assessnent of the firm had been I'eft untouched and
whil e that order renained intact, the provisions of s. 35(5)
could not possibly be attracted. 1n the case before us,
after registration of the firns was allowed in appeal, the
I ncome-tax O ficer in the proceedings for assessnment of the
firms proceeded further to make a fresh assessnent of the
tax payable by the firms and al so to apportion the incone of
the firns between various partners, so that the -income of
the firms no | onger remmined taxed as i ncone of unregistered
firns, and liability arose of the partners to be taxed in
their assessnents in respect of their shares of the incone.

Clearly, in these circunstances.s. 35(5) was rightly
appli ed.
The last point urged by |earned counsel was that, in s.

35(5) of the Act of 1922, there is a second condition
precedent, on the existence of which al one proceedi ngs' for
rectification can be taken under it and that condition is
that it should be found that the share of the partner in the
profit or Jloss of the firmhad not been included in the
assessment of the partner, or, if included, was not correct:
and there was no such finding in the present cases. The
share of each partner was not included for the purpose  of
assessment of that share to tax. |Inclusion contenplated by
s. 35(5) is for assessnment to tax of the share. The
inclusion was for only two |imted purposes. One purpose
was of determining the exenption to which the partners were
entitled wunder s. 14(2) (a) of the Act of 1922. The other
purpose was for determning the rate at which tax was
payabl e in the separate assessnments of the partners under s.
16 (1) (a) of
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never included for the purpose of bringing those shares of
income to tax in their ]individual assessnents. The tax was
actually inmposed in the assessnment of the firns thenselves
treating it as the incone of unregistered firnms. Wen the
assessnments of the unregistered firns were set aside, the
i ndi vidual partners ceased to be entitled to the benefit of
s. 14(2) (a), and s. 16(1.) (a) also becane inapplicable.
VWhat was required to be done was to add the inconme of each
partner in his individual assessnent and then inpose tax on
it in accordance with s. 23(5)(a)(ii) of the Act of 1922.
must, this was a clear case where the inclusion of the share
of the incone of the partner in his individual assessnent
was not correct. |f the subm ssion nade on behalf of the
appel l ants be accepted, a curious result would ensue,
because the liability of the firms to pay tax on the basis
that they were unregistered firms would stand vacated, while
the shares of the partners in the firnms would not be brought
to tax in their individual assessments under s. 23 (5) (a)
(ii) . so that the inconme would escape charge to tax
altogether. It is clear that s. 35(5) of the Act of 1922 is
enacted precisely to neet situations of the type that has
cone up in the present cases, so that when the inposition of
the tax on the firmas an unregistered firmis set aside,
tax can be inmposed on-the shares of the income of the
partners in their individual assessnments by rectifying them
under s. 35(5) of the Act of’ 1922. This subni ssion
consequently. has no force.

The appeals fall and are dismissed with costs. . There ,, hal
be fee.

R K. P.S.

Appeal s di sm ssed
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