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HEADNOTE

The appellant was the owner of —a factory
manuf acturing bidis and one P along wth other
| abourers used to roll bidis in the factory with
tobacco and | eaves supplied to himby the factory.
The foll owi ng were established facts: -

(1) There was no contract of service
between the appellant and P.(2) He was not bound
to and the factory for rolling biding for  any
fixed hours or period; he was free to go to the
factory at any tinme during working hours and | eave
the factory at any tinme he liked. (3) He could be
absent from the work any day he liked and for ten
days wi thout even infornming the appellant. He had
to take the perm ssion of the appellant if he was
to be absent for nore than | O days. (4) He was
not bound to roll the bidies at the factory. He
could do so at honme with the permission of the
appel l ant for taking honme the tobacco supplied to
him (5) There was no actual supervision of the
work done by him in the factory and at the close
of the day rolled bidis were delivered to the
appellant. Bidis not up to the standard were
rejected. (6) He was paid at fixed rates on the
quantity of bidis turned out and there was no
stipulating for turning out any mninmmaquantity
of bidis. The Inspector of Factories found that he
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was not paid the wages for 4 days’ |eave which he
had earned after having worked for a certain
period. The appellant was fined Rs. 101- for
contravening the provisions of s. 79(11) of the
Factories Act. The questions which arose for
decision were whether P was a worker within the
nmeani ng of that expression under the Act and
whet her he was entitled to any |eave wages under
s. 80 of the Act.

N

Hel d (per Kapur and Raghubar Dayal, JJ.),
that the decision of this Court in Birdhi Chand’ s
Case was di stingui shable on facts and could not be
applicable to the facts of the present case.

The appel | ant exercised no control and
supervi sion over P. He was not a worker as the
three criteria and conditions ~laid dowmn by this
Court in Chintaman Rao’ s
250
case for constituting him as such were not
fulfilled in the present case.

Biardhi Chand Sharma v. The First Cvi
Judge, Nagpur [ 1961] 3 S. C. R 161
di sti ngui shed.

Chi ntaman Rao/v. The State of Madhya Pradesh
[1958] S.C. R 1340, applied.

Whet her t he appel | ant contravened t he
provisions of sub-.(1) of s. 79 -depended on the
proper construction  of ss. 79 and 80 of the Act.
Wth the terns of the wrk as they were in the
present case there could be no basis for
calculating the daily average of the worker’'s

"total full time earnings" whi ch  neans the
earni ngs he earns in a day by working full time on
that day, the full tinme to be in accordance with

the period of time given in the notice displayed
in the factory for a particular day and. therefore
the wages to be paid for the [eave period could
not be cal cul ated nor the nunber of days for which
| eave with wages could be allowed be calculated in
such a case. The conviction of the appellant under
Ss. 92 read with s. 79(1) of the Act was wong.

Per Subba Rao, J., dissenting,-The question
raised in the appeal was directly covered by the
judgrment of this Court in Birdhi, Chand - Sharnma
case.

It could not be said that the appellant had
no right of supervision or control over the
| abourers ill the factory or did not supervise to
the extent required having regard to the nature of
the work done in the factory.

Under s. 2(1) of the Act "worker" nmeant a
person enployed, directly through any agency
whet her for wages or not in any manufacturing
process. All the ingredients of the wor d
"enpl oyed" as laid down by this court were present
inthis case and therefore the |abourers were
workers within the nmeaning of s. 2(1) of the Act.

Bi rdhi Chand Sharma v. First Civil Judge,
Nagpur. [1961] 3 S. C R 161, Chaintaman Rao v.
State of M P. [ 1958] S. C R 1340,
Dhar angadhar a Cheni cal Wor ks V. State of
Saurashtra, [1957] S. C R 152, State of Kerala
v. W M Patel, and palaiappa v. Court of
Additional First Cass Magistrate, Kulitalai |
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L. R 1958 Mad. 999, consi dered.

For the purpose of <calculation of wages
during the | eave period under s. 80, the full tine
earnings for a day could be taken to nean the
amount earned by a worker for the daily hours of
work fixed for a factory. In the instant case the
workers were entitled to work throughout the fixed
wor ki ng hours of the factors though they could
| eave the factory at any time during those hours
and hey
251
were entitled to be paid their wages on the basis
of the nunber of the bidis rolled by them The
wages earned by themduring the working hours of
the factory would be no their full tine earning
for the day. There could, therefore, be no
difficulty in ascertaining the rate under s. 80 of
their wages during, the |eave period, for under
that section the workers woul d have to be paid at
arate equal to the daily average of their tota
full time earnings for the days they worked.

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI O\~ Crim na
Appeal No. 63 of 1960.

Appeal by special |eave from thejudgnent and
order dated October 9, 1959, of the Bonbay Hi gh
Court in Crimnal Reference No. 94 of 1959.

A. V. Viswanatha Sastri, S. N Andley and
Ranmeshwar Nath, for the appellant.

R Ganapathy Ilyer and R H Dhebar, for
respondent .

1961. Cctober 27. The Judgnent of Kanpur an
Dayal , JJ., was delivered by Dayal" J. Subba Rao,
J., delivered a separate Judgnent.

RAGHUBAR DAYAL, J.-This appeal, by specia
| eave, is directed against the order of the High
Court of Bonbay, rejecting, the reference made by
the additional Sessi ons Judge, Nasi k, and
confirmng the conviction of the appellant under
s. 92 of the factories Act, 1948 (Act LX Il of
1948), hereinafter called the Act.

The appellant is the owner and occupier of
"Jay Parkash Sudhir Private Ltd., a factory which
manuf actures bidis. Pandurang Trinbak Londhe,
herei nafter called Pandurang, rolled bidis in that
factory for a nunber of days in 1957. He ceased to
do that work from August 17, 1957. It was alleged
by the prosecution that the appellant tern nated
Pandurang’ s services by a notice put up on August
12, 1957. The appellant, however, admtted the
putting up of such a notice, but denied that
Pandurang, the |abourer, had |eft his service of
hi s own accord.

252

| nspector Shinde, P.WI, visited this factory
August on 22, 1957. He found from the weekly
regi ster and the wages register of the Factory
t hat Pandurang worked for 70 days and earned 4
days T. |eave. Pandurang, however, did not enjoy
that leave and was therefore entitled to be paid
wages for that period i.e., for 4 days’ |eave. He
was not paid those wages, and therefore, the
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appel | ant contravened the provisions of s. 79(11)
of the Act. He consequently submtted a conplaint
agai nst the appellant to the Judicial Magistrate,
First dass, Sinnar

It was contended for the accused before the
Magi strate that Pandurang was not a worker within
the neaning of that expression, according to
s.2(1) of the Act and that therefore no |eave
could be due to himand the appellant coul d not
have commtted the offence of contravening the
provisions of s.79(11). The |earned Magistrate did
not agree wth the defence contention and held
Pandurang to be a worker and convicted the
appel l ant of the offence under 8. 92 read with s.
79(11) of the Act and sentenced himto a fine of
Rs. 10.

It may be mentioned that this case was a test
case. Sim|lar cases against the appellant wth
respect to the non-paynent of |eave wages to ot her
wor kers - were pending in the Court.

The appellant went in revision to the Court
of the Ilearned Additional Sessions Judge, Nasik
The Sessions Judge was ~of the opinion that
Pandurang was not a worker and that the conviction
of the appellant was bad. He accordingly referred
the case to the Hgh Court. The Hgh Court,
however did not agree with the view of the
Sessi ons Judge and, holding that Pandurang was a
worker, rejected the revision and confirned  the
conviction and sentence. It is against this order
that this appeal has been filed.

Two points have been rai sed on behal f of the
appel l ant. One is that Pandurang was not a
253
worker within the neaning of that expression in
the Act. The other is that even if Pandurang was a
worker, he was not entitled to (any | eave wages
under s. 80 of the Act.

The first contention is based on t he
established facts of the case which, it is
submitted, do not nake out the relationship of
master and servant between the appellant and
Pandurang, inasnmuch as they indicate that the
appel l ant had no supervision and control over the
details of the work Pandurang did in the factory.
The following are the established facts:

(1) There was no agreenment or contract
of service bet ween the appel | ant and
Pandurang. (2) Pandurang was not bound to
attend the factory for the work of rolling
bidis for any fixed hours of work or for any
filed period. He was free to go to the
factory at any tinme he |iked and was equal ly
free to |eave the factory whenever he |iked.
O course, he could be in the factory during
the hours of working of the factory.

(3) Pandurang could be absent from work
on any day he liked. He could be absent up to
ten days wi t hout even i nform ng t he
appellant. If he was to be absent for nore
than ten days he had to i nformthe appell ant,
not for the purpose of taking his permssion
or leave, but for the purpose of assuring the
appel l ant that he had no intention to give up
work at the factory.
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(4) There was no actual supervision of
the work Pandurang did in the factory.

(5) Pandurang was paid at filed rates on
the quantity of bidis turned out. There was
however no stipulation that he had to turn
out any mninmum quantity of bidis in a day.

(6) Leaves used to be supplied to
Panduarng for being taken hone and cut there.

254
Tobacco to fill the bidis used to be supplied
at the factory. Pandurang was not bound to
roll the bidis at the factory. He could do so
at his place, on taking perm ssion fromthe
appel l ant for taking tobacco hones. The
perm ssion was necessary in view of Excise

Rul es and not on account. of any condition of

al | eged service.

(7) At~ the close of the day, the bidis
used to be delivered to the appellant and
bidi's not up to the standard, used to be
rej ect ed.

The second contention  is based on the
i napplicability of the provisions of ss. 79 and 80
of the Act to the case of the appellant; inasnuch
as it is not possible to calculate the nunber of
days he worked or the total full tine earnings for
the days on which he worked duringthe relevant
period nentioned in s. 80.

On behalf of the respondent ~State, it s
submitted that the appellant ~had the right to
exerci se such supervision and control over the
wor k of Pandurang as was possible with respect to
the nature of Pandurang’s work which was of a very
sinple kind and that therefore Pandurang was a
worker. It is further wurged that there is no
difficulty in calculating the nunber of working
days or the total full-time earnings contenplated
by s. 80 of the Act.

We have given very anxious consideration to
this case, as the view taken by the Court below in
this case had been stated to be the right viewin
the decision of this Court in Shri Birdhichand
Sharma. The first Civil Judge, Nagpur (1), on
which reliance is placed by the respondent. The
fact of that case are distinguished and only sone
of the facts of that case are similar to some of
the facts of this class. The sinmlar facts are
only these: Pandurang as well as the workers in
that case could go to the factory

(1) [1961] 3 S. C R 161
255
at any tinme and leave it at and tine, within the
filed hours of work and they were paid at piece
rates and the bidis below the standard were
rejected. It is to be noticed that the decision in
that case is based on facts which do not exist in
the present case. That decision, therefore, is
di stingui shabl e and the opinion about the view of
the High Court in the present case to be correct,
appears to have been expressed wi thout noticing
that the facts of this case are different in
material respects fromthe facts of the case this
court was deciding. The decision of that case it
based really on the follow ng facts:

(1) The alleged workers had to work at




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 18

the factory.
(2) Their attendance was notes.
(3) If they cane to the factory after
m d-day, they were not given any work and
they thus | ost wages.
(4) The managenent had the right to
renove them if them stayed away for a
conti nuous period of eight days.
In the present case, Pandurang could work at the
house if the appellant permtted tobacco to be
taken hone. There is nothing on record to show the
attendance is noted. O course, the days Pandurang
wor ked could be found out fromthe work register.
It is not the case here that no work was to be
given to Pandurang if he want to the factory after
m d-day. There is no -allegation that the appellant
had the power to renbve him- as a result of
conti nued absence for a fixed nunber of days. W
are therefore of opinion that' the decision in
Bi rdhi chand”s Case (1) is distinguishable on facts
and cannot be applicable to the facts of this
(1)[1961] 3 S. C K161

256

The one essential ingredient which should
exist to make a person conme within the definition
of "worker’ incl. (1) of s. 2 of the Act is that

he be enployed in one of the processes nenti oned
in that dause. There is no dispute that the work
whi ch  Pandurang did. cane wthin one of such
processes. The sole question for deternination
then is whether Pandurang can be said to be
enpl oyed by the appellant.

This Court, in Shri Chintaman Rao v. The
State of Madhya Pradesh (1), said:

"The concept of " enpl oynent invol ves
three ingredients: (1) enployer (2) enployee
and (3) the contract of  enploynment,. The
enploys is one who enploys, i.e., one who
engaged the services of other persons. The
enpl oyee is one who works for. another for
hire. The enploynent is the <contract of
service between the enpl oyer and the enployee
wher eunder the enployee agrees to serve the
enpl oyer subj ect to his control and
supervision."

Empl oynment brings in the contrast of service
between the enployer and the enployed. W  have
mentioned already that in this case there was no
agreenment or contract of service between the
appel  ant and Pandurang. What can be said at the
nost is that whenever Pandurang went to work, the
appel | ant agreed to supply himtobacco for rolling
bidis and that Pandurang agreed to roll bidis on
being paid at a certain rate for the bidis turned
out. The appel l ant exercised no control and
supervi si on over Pandurang.

Further s. 85 enmpowers the State Governnent
to declare that certain provisions of the Act
woul d apply to certain pl aces wher e a
manuf act uri ng process is carried on,
notw t hstandi ng the persons therein are not
enpl oyed by the owner

(1) [1958] S. C R 1340, 1346, 1349, 1350,
1351.

257
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thereof but are working with the perm ssion of or
under agreenment with such owner. This provision
draws a distinction between the person working
bei ng enpl oyed by the owner and a person working,
with the perm ssion of the owner or under
agreement with him We are of opinion that the
foots of this case strongly point to Pandurang’s
working with the perm ssion of or under agreenent
with the owner and not on any term of enpl oynent
by the owner.

Further, the facts of the case indicate that
the appellant had no control and supervision over
the details of Pandurang’s work. He could not
control his hours of work. He could not contro
his days of work. Pandurang was free to absent
hinself and was free to go to the factory at any
time and to have it at any tinme according to his
will. /The appellant could not insist on any
particular mninmum quantity of bidis to be turned
out per . ‘day. He could not control ‘the tinme spent
by Pandurang on the rolling of a bidi or a nunber
of bidis. The work of rolling bidis my be a
simple work and may require no particul ar
supervision and direction During the process of
manufacture. But there is nothing on record to
show t hat any such direction could be given.

In this connection reference nmay  again be
made to the observation at page 1349 in Shri
Chi ntaman Rao’s Case. The Court was considering
whet her the Sattedars were wor kers or- were
i ndependent contractors Sattedars used to receive
tobacco fromthe nmanagenent and supply themrolled
bidis. They could manufacture bidis outside the
factory and should also enploy other labour. It
was in these facts, that it was said:

"The rmanagenent cannot -~ regul ate the

manner of di scharge of his work."

In the present case too, Pandurang used to be
supplied tobacco. He could turn out as many bidis
(1)[1958] S. C. R 1340, 1346, 1349, 1350, 1351
258
as he liked and could deliver themto the factory
when he wanted to cease working. During his period
of work, the managenent could not regulate the
manner in which he discharged his work. He could
take his own tinme and could roll-in as many bidis
as he liked. His Iliability wunder the daily
agreenment was discharged by his delivering the
bidis prepared and the tobacco renaining with him
unused. The appellant could only order or require
Pandurang to roll the bidis, using the tobacco and
| eaves supplied to him but could not order himas
to how it was to be done. W are therefore of
opi nion that the nere fact that the person rolling
bidis has to roll themin a particular manner can
hardly be said to give rise to such a right in the
managenent as can be said to be a right to contro
the manner of work. Every worker will have to turn
out t he wor k in accor dance with t he
specifications. The control of the rmanagenent,
which is a necessary elenent of the relationship
of master and servant, is not directed towards
providing or dictating the nature of the article
to be produced or the work to be done, but refers
to the other incidents having a bearing on the
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process of work the person carries out in the
execution of the work. The nmanner of work is to be
di stinguish. ed from the type of wrk to be
performed. In the present case, the rmanagenent
simply says that the | abourer is to produce bidis
rolled in a certain form How the | abourer carries
out the work is his own concern and is not
controlled by the managenent, which is concerned
only with getting bidis rolled in a particular
style with certain contents.

Further, this Court, in Shri Chintanman Rao’ s
Case (1)exam ned the various provisions of the Act
and then said:

"The schene of the aforesaid provisions

i ndi cates that the worknen in the factory are

under the direct supervision and control of

t he managenment. The conditions of service
(1) [1858] S.C.R 1340, 1346, 1349, 1350, 1951
259

are statutorily regulated and the nanagenent

is to_conformto therules laid down at the

ri sk of being penalised for dereliction of
any of the statutory ~duties. The nanagenent

obvi ously cannot fix the working hour s,

weekly holidays, arrange for night shifts and

conply with other statutory requirenments, if
the persons |like the Sattedars, working in
their factories' and getting their work done
by others or through coolies, are workers
within the meaning of theAct. It is well
hi gh i npossible for the nanagenment ~of the
factory to regulate their work or to conply
with the mandatory provisions of the Act. The
said provisions, therefore, give a clear

i ndi cation that a worker under the definition

of the Act is a person who enters into a

contract of service under the nanagenent and

does not include an independent contractor or

his coolies or servants who are not under the

control and supervision of the enployer."”
It can be said, in the present case too, that the
appel l ant could not fix the working hours or
weekly holidays or asked arrangenents for night
shifts and conply with ot her statutory
requirenents, if Pandurang be held to be a worker
within the meaning of the Act. We are therefore of
opi ni on that Pandurang was not a worker.

It is true, as contended for the State, that
persons engaged to roll his on job work basis
could be workers, but only such persons would be
workers who work regularly at the factory and are
paid for the work turned out during their regular
enpl oyment  on the basis of the work done.
Pi ecerate workers can be workers wthin the
definition of ’"worker’ in the Act, but they nust
be regular workers and not-workers who cone and

work according to their sweet will. It is also
true, as urged for the State that a worker, within
t he
260

definition of that expression in the Act, need not
be a whole-time worker. But, even then, the worker
nmust have, under his contract of service, an
obligation to work either for a fixed period or J.
between fixed hours. The whole conception of
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service does not fit in well wth a servant who
has full liberty to attend to his work according
to his pleasure and not according to the orders of
his master.

W may say that this opinion further finds
support from with we hold on the second
contention. If Pandurang was a worker, the
provi si ons about |eave and |eave wages should
apply to him W are of opinion that they do not
and what we may in that connection reinforces our
vi ew that Pandurang was not a worker as the three
criteria and conditions laid down in Shr
Chintaman Rao’'s Case (1)  for constituting himas
such are not fulfilled in the present case.

Bef ore di scussi ng the provisions of ss.79 and
80 of the Act. which deal with |eave and wages for
| eave, we would like to state that the ternms on
whi ch Pandurang ~worked, did not contenplate any
| eave. He was not in regular enploy. He was given
wor k and ‘paid according to the work he turned out.
It was not incunbent on himto attend to the work
daily or to take permissionfor absence before

absenting hinself. It was only when he, had to
absent hinself for a period |onger than ten days
that he had to inform the managenent for

admi ni strative conveni ence, but not with a viewto
take | eave of absence.

Section 79 provides for annual  leave wth
wages and s. 80 provides for wages during |eave
period. It 1is on the proper construction of the
provi sion of these sections that it can be said
whet her the appellant contravened the provisions
of sub-s. (11) of 8. 79 of the Act and committed
the of fence under s.92 of the Act.

(1) [1958] S. C. R 1340, 1346, 1349, 1350, 1351
261

Sub-section (1) of s. 79 reads:

"(1) Every worker who has worked for a
period of 240 days or nore in factory during

a cal endar year shall be allowed during the

subsequent cal endar year, |leave wth wages

for a nunmber of days calculated at the rate
of -

(1) if an adult, one day for every
twenty days of work performed by hi mduring
the previous cal endar year

(ii) if a child, one day for every
fifteen days of work performed by hi mduring
the previous cal endar year

Expl anation-1. For the purpose of this
sub-secti on-

(a) any days of lay off, by
agreement or contract or as perm ssible under
the standi ng orders,

(b) in the case of a femal e worker,
maternity | eave for any nunber of days not
exceedi ng twel ve weeks; and

(c) the leave earned in the' year prior
to that in which the | eave is enjoyed,;

shall be deened to be days on which the
wor ker has worked a factory for the purpose
of computation of the period of 240 days or
nore, but shall not earn leave for these
days.

Expl anation-2. The | eave admi ssi bl e
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under this sub-section shall be exclusive of

all holidays whether occurring during or at

either end of the period of |eave."
It is clear that this applies to every worker. |f
it does not apply to any type of person working in
the factory, it may lead to the conclusion that
the person does not conme within the definition of
the word ' worker’.
262

The worker is to get leave in a subsequent
year when he has worked for a period of 240 days
or nore in the factory during the previous
cal endar year. Wio can be said to work for a
peri od of J. 240 days?

According to cl. (e) of 8 2, 'day' neans a
period of twenty-fore hours  beginning at md-
night. Section 511ays down that no adult worker
shall be required or allowed to work in a factory
for nore 'than forty-ei ght hours in any week, and,
according to s. 54, for not nore than nine hours
in any day. Section 61 provides that there shal
be displayed and correctly maintained in every
factory a notice of ~periods of work for adults
showi ng clearly for every day the periods during
which adult worker may be required to work and
that such periods shall be fixed beforehand and
shall be such that workers working for those
peri ods would not be working in contravention of
any of the provisions of ss. 51,52, 54, 55 56
and 58.

Section 63 |ays down that no adult worker
shall be required or allowed to work in  any
factory otherwise than in accordance wth the
noti ce of periods of work for adults displayed in
the factory. A 'day’, in this context, would mean
a period of work mentioned in the notice
di splayed. Only that worker can therefore be said
to work for a period of 240 days, whose work is
controlled by the hours of work he is required to
put in, according to the notice displayed under s.
61.

Pandurang was not bound to work for the
period of work displayed in the factory and
therefore his days of work for the purpose of s.
79 could not be calculated. It is urged for the
State that each day on which Pandurang worked,
what ever be the period of time that he worked,
woul d count as one day of work for the purpose of
this section. W do not agree with this
contention. Wen the section provides for | eave on
t he basis of
263
the period of working days, it nust contenplate a
definite period of work per working day and not
any indefinite period for which a person may |ike
to work on any particul ar day.

Section 80 provides for the wages to be paid
during the [ eave period and its sub-s.(1)reads:

"For the leave allowed to him under
section 79, a worker shall be paid at a rate
equal to the daily average of his total ful
time earnings for the days on which he worked
during the nmonth inmediately preceding his
| eave, exclusive of any overtime and bonus
but inclusive of dearness allowance and the
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cash equivalent of the advantage accruing
through the confessional sale to the worker
of foodgrains, and other articles."
The question is how the daily average of his tota
full time earnings for the days on which he worked
during the nonth imediately preceding his |eave

isto be calculated. It is necessary for the
calcul ation of the rate of wages on | eave, to know
his, total ’'full time earnings,’” for the days he
had worked during the relevant nmonth. What does
the expression ’'total full tine earnings’ nean?

This expression is not defined in the Act. It can
only mean the earnings ‘he earns in a day by
working full tine of that day, full tine to be in
accordance with the period of time given in notice
di splayed in the factory for a particular day.
This, is further apparent fromthe fact that any
payment for overtime or for bonus is not included
in conputing the total full tinme earnings

Ful | time, according to Webster’s
International Dictionary, means the anount of tine
consi dered the normal- or ~-standard anount or
working during a given period, as a day? week or
nont h' .
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In Words & Phrases, Per manent” Edition
published by West Publishing Co., Vol. 17, with
regard to the expression "Full time” it is stated:

In an industrial comunity, term’ful
time’ has acquired definite significance
recogni zed by popular usage. Like terms 'part
time’ and ’'over tine' it refers to customary
period of work; and all these terns assune
that a certain nunber of hours per day or
days per week constitute respectively a days
or week’s work within a given industry or
factory."

It is also stated at page 791:

" "Full time’ as basis for determ nation
of average weekly wages of injured enployee
means tinme during which enployee is offered
enpl oynment, excluding tine during which he
has no opportunity to work."

We are therefore of opinion that there can be no
basis for <calculating the daily. average ~of the
worker’'s total full time earnings when the terns
of work be as they are in the present case and
that therefore the wages to be paid for the | eave
peri od cannot be cal cul ated nor the nunber of days
for which leave with wages can be allowed be
cal culated in such a case. It does not appear from
the record, and it is not likely, that any period
of work is mentioned in the notice displayed under
s. 61, wth respect to such workers who can cone
at any tine they like and go at any tine they |ike
and turn out as nmuch work as they |ike.

For the reasons stated above, we are of
opi nion that the conviction of the appellant for
an of fense under s. 92; read with s. 79(11) of the
Act is wong. W accordingly set aside the order
of the Court bel ow and acquit the appellant. Fine,
if paid, will be refunded.
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SUBBA RAO, J.-1 have had the advantage of

perusing the judgment Prepared by ny |earned
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brother day, J. | regret nmy inability to agree.
The question raced in this appeal 1is directly
covered by the judgnent of this Court in Birdh
Chand, Sharma v. First Civil Judge, Nagpur (1). As
ny | earned brother has taken a different view, I
propose to give reasons for ny conclusion

This appeal by special leave is directed
agai nst the judgnent of the Hi gh Court of Bonbay
in Crimnal Reference No. 94 of 1955 nade by the
Addi ti onal Sessions Judge. Nasik, under s. 438 of
the Code of Crimnal Procedure, and it raises the
guestion of interpretation of some of the
provisions of the Factories Act, 1948 (63 of
1948), (hereinafter referred to as the Act).

The appellant is the owner of a factory naned
"' Jay Parkash Sudhir Private Ltd." engaged ill the
manuf acture of bidis. He engaged 60 persons for
the work ~of rolling bidis in ‘his factory. On
August (12, 1267, the appellant issued a notice to
the said persons termnating their services with
effect from August 17, 1957. On August 22, 1957,
the Inspector of Factories paid a visit to the
factory found that one of the said persons by name
Pandurang Trinbak had worked for 70 days in the
factory and had earned |eave for 4 days which he
had not enjoyed nor / was he paid wages in lieu of
the | eave before his discharge. It is not disputed
that the position in regard to the other 59
persons is also 'simlar. The I nspect or of
Factories filed 60 conpl ai nt's agai nst t he
appellant in the Court of theJudicial Magistrate,
First dass, Sinnar, For infringing the provisions
of s. 79(2) of the Act. The Magistrate found to
appel lant guilty and convicted and sentenced him
to pay a fine of Rs. 10 On revision, the |earned
Addi ti onal Sessions Judge, Nasik, taking the view
that the convection should be quashed. referred
the matter

(1) [1961] 3 S.C R 161
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to the H gh Court wunder s. 438 of the Code of
Crimnal Procedure. A division bench of the-a High
Court, on a consideration of the facts found the
material provisions of the Act and the rel evant
decisions cited, come to the conclusion that a
person rolling bidis in a factory is a "worker"
within the nmeaning of B. 2(1) of the Act and on
that basis wupheld the order of conviction and
sentence passed by the |earned Magistrate. Hence
this appeal

Learned counsel for the appellant contends
that the persons rolling bidis in the factory are
not "workers" wthin the nmeaning of the Act, as
the said persons can cone any day they |ike, work
as they like and, therefore, they cannot be said
to by enployed by the manufacturer under the Act.
Alternatively he argues that even if they were
""workers", s. 79 of the Act, which deals with the
guestion of leave with wages, cannot apply to a
wor ker who is paid wages according to the quantity
of work done by him and not per day or par week.

At the outset it would be convenient to
ascertain exactly how these persons rolling bidis
are engaged by the appellant and how they work il
the factory. Admttedly, Pandurang Trinmbak and
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ot her 59 persons were engaged by the appellant for
rolling bidis in his factory. The registers
nmai ntai ned by the factory, nanely, weekly register
and wages register, had on their rolls the nanmes
of the said persons as |abourers for doing the
said work. It is also common case that the said
persons attend the factory and roll bidis in the
prem ses of the factory during the working hours
of the factory. Leaves are supplied to the
| abourers on the previous day, which they cut in
their houses after dipping themin water, and on
the neat day, when they go to the factory, tobacco
is given to them After they nmke the bidis the
matter verifies whether they are according to the
sanpl e. Those that are not according to the sanple
are rejected. Thereafter the quantity of

267

bidis rolled by each |abourer is entered in the
bi di -nap regi ster naintained by the factory. D. W
1is a gunasta and general  supervisor in the
factory. He supervises the work of  the nan who
supplies tobacco. He enters the quantity of bidis
rolled by each |abourer against his name in the
register and if a labourer is absent, his absence
is noted against his “name in the said register.
The | abourers are paid at the rate of Rs. 2-2-Q
or such other rate as agreed by them per thousand
bidis rolled. So far there is no difference
between a |abourer working in- the appellant’s
factory and a |abourer working in any -other
factory. Just like any other  manufacturer, the
appel | ant engages the |abour, allots work forthem
and extracts work from themand pays them wages
for the work so done.

Now l et us look at the differences between
the |l abourers in a bidi factory and those in other
factories on which mnuch enphasis is laid by
| earned counsel for the appellant. P. W 1, the
I nspector of Notified Factories, says that during
their working in the factory, ‘there, is no
supervi sion over them P. W 2, Pandurang Tri nbak,
admts in the cross-examnation that during the
factory hours he used to work in the factory of
the appellant at any tinme and go at any tine. He
further states that they can sit at any
conpartnent of the factory and there is no
conpul sion on the Ilabourer to do a mnimm
guantity of work every day and that the perm ssion
of the naster is required only if a | abourer wants
to absent for nore than ten days or when he wants
to bind bidis in his house. D W 1, the gunasta
and supervisor in the factory, also says that a
| abourer can |eave the factory in the mdst of
work after giving the finished product and after
returning the tobacco. He says that at the time of
receiving the finished goods, he verifies whether
the goods are according to sanple and then nakes
the requisite entries in
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the register. What energes fromthis evidence is
that there in no supervisionin the sense that
nobody regulary watches their work fromstart to
finish giving directions, if and when required.
But the |abourers understand that the bidis to be
rolled in by them shall accord wth the sanple
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and, therefore, they roll the bidis to accord with
that sanple. The names of persons that are absent,
the quantity of tobacco issued to each of the
| abourer, and the nunber of bidis rolled by each
of them are entered in the appropriate registers.
The rejected bidis are given way to the | abourers;
it cannot obviously nean that dereliction of duty
is rewarded but it only shows that the rejected
bidis are insignificant in nunmber. In short, the
appel | ant engages a |abourer, extracts work from
him pays him wages in accordance wth the
quantity of bidis rolled by him and exercises a
right of supervision as ‘the nature of the work

requires.
Wth this background let us Ilook at the
definition of "worker ' ins. 2(1) of the act

""Worker" is defined to nmean a person enpl oyed,
directly or through agency, whether for wages or
not in any nmanufacturing process. "Under this
definition,a person enployed in a manufacturing
process in_a worker. The question raised in this
case turns upon the interpretation of the word
"enpl oyed" in the ~definition. This Court in
Chintaman Rao v. State ~of Madhya Pradesh (’1A)
defined the word ' “enployed" thus:

"The concept of enploynment involves
three ingredients: (1) enployer (2) enpl oyee
and (3) the contract of enploynment. The
enpl oyer is one who enploys, i.e., one who
engages the services of ~other persons. The
enpl oyee is one who works for another for
hire. The enploynment is the contract of
(1A) [1958] S.C. R 1340, 1346.
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service between the enployer and the
enpl oyee whereunder the enpl oyee agrees to s
serve the enpl oyer subject to his control and
supervi sion. "
In maki ng out the distinction between an enpl oyer
and an independent contractor, this court inthe
above case quoted the follow ng observations of
Bhagwati J, in Dharangadhara Chem cal Wbrks Ltd
v. State of Saurashtra (1):

"The test which is uniformy applied in
order to determine the relationshipis the
exi stence of a right of control in respect of
the manner in which the work is to be done.™

The sone view was reiterated. by this Court in
The State of Kerala v. V.M Patel (2). That was a
case where 23 persons were enployed in the process
of garbling pepper and packing them in bags.
Hi dayatul l ah, J."speaking for the Court stated:

"It was observed that, to determne
whet her a person was a ’'"worker", the proper
test was to see whether or not the "enpl oyer”
has control and supervision over the nanner
in which the work was to be done".

Adverting to t he di stinction bet ween an
i ndependent contractor and a servant, the |earned
Judge proceeded to state:

"An independent contractor is charged
with a work and has to produce a particul ar
result; but the manner in which the result is
to he achieved left to him A servant, on the
ot her hand nmay al so be charged with the work
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and asked to produce a particular result, but

is subject to the directions of the matter as

to the manner in which tho result is to be

achi eved. "

(1) [1957] S.C R 152, 157.

(2) Cimnal Appeal No. 42 of 1959 deci ded on
12-10- 60.
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This decision also enphasized that a right to
control or superviseis one of the tests for
determ ning the rel ati onship of mast er and
servant. In this context a judgnent of the Madras
Hi gh Court in Palaniappa v. Court of Additiona
First Class Magistrate, Kulitalai (1) is strongly
relied upon on behal f of the appellant. There, the
petitioner was the owner of a weaving concern at
Karur. He had put up a thatched shed where he had
installed a certain nunmber of handl oons and where
towel s and bed-sheets were manufactured. H's
of fice consisted of only two clerks, who were this
per manent nenbers of his ~establishnent. Sone of
the residents of the village, nost of whomwere
agriculturists, but who knew waving used to go to
the petitioner’s shed when they had e, and when
they felt inclined'to do to and they were supplied
with yarn. These, they wove into bed sheets and
towels and they were paid at certain rates for the
articles they wove. These persons cane in and went
out when they liked. On those facts, Bal akrishna
Ayyar, J., held that they were not "workers"
within the definition of the word '"worker" in the
Factories Act. After considering the relevant
decisions cited and after distinguishing the cases
arising under the Industrial Disputes Act, the
| ear ned Judge proceeded to state thus:

"An exam nation of t hese deci si on
confirms what one was inclined to suspect at
the outset, viz., that "enployed" is a word
with a varying content of meaning and that it
signifies different things in di f ferent
places .................. On the other hand,
when we say that X is enmployed by Y we
ordinarily inply that Y renunerates X for his
services and that he has a certain neasure of
control over his time and skill and |abour
But the degree and extent of conrlto may be
nom nal or extensive ....................

(1) I.L.R 1958 Mad. 999, 1009, 1010.
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In between lie infinite grades of control and
supervision. But a certain anmount of
supervi sion or control is necessarily inplied
in the connotation of the word ‘enpl oyed ."
Having said that, the |earned Judge graphically
describes the relationship between the parties
t hus:

"The worker can conme any day he likes,
work as long as he likes or as short as he
likes and go away. He may work fact or he may
work slow. The petitioner cannot tell him
that he should work on towels and not on bed-
sheets or viceversa........................
And, nore inportant of all the petitioner
cannot prevent anybody from working for a
conpeting manufacturer. Come when you like,
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go when vyou like, work when you like, stop
when you |like, work as fast as you like, work
as slow as you like, work on what you |ike or

not at all, that the position of the workers
vis-a-vis the petitioner. Such per sons
cannot, in ny opi ni on, be said to be

"enpl oyed’ by the petitioner wthin the

neani ng of clause (1) of section 2 of the

Factories Act."
It is not necessary to express our opinion whether
the conclusion of the |earned Judge on the facts
of that <case is correct or not. But the principle
accepted by him nanely, that a certain anmount of
supervision or control is necessarily inplied in
the connotation of the word "enpl oyed", has been
accepted by this Court in earlier decisions and
this decision is only “an application of that
principleto a different set of facts.

The present case falls to be decided on its
pecul iar facts. ‘As we have pointed out, though
there is sonmelaxity in the natter of attendance,
it cannot be said that the appellant has no right
of supervision or control over the |abourers
working in the factory -or does not supervise to
the extent required having regard to the nature of
t he
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work done in the ‘factory. Al ~the necessary
"ingredients of the word "enployed" are found in
the case. The appellant engages the | abourers, he
entrusts them with work of rolling bidis in
accordance with the sanple, insists upon their
working in the factory, nmintains registers giving
the particulars of the |abours absent, anount of
tobacco supplied and the nunber of bidis rolled by
each one of them enpowers the gunmasta and
supervisor, who regularly attends the factory, to
supervi se the supply of tobacco and | eaves and the
receipt of the bidis rolled. The nature and
pattern of bidis to be rolled is obviously well
understood, for it in inplicit in requirenent that
the rolled in bidis shall accord with the sanple.
The rejection of bidis found not in accord with
the sanple is a clear indication of the right of
the enployer to dictate the manner in which the
| abourers shall nmanufacture the bidis. Supposing a
wor ker uses nore quantity of tobacco than a bidis
is, expected to contain, it cannot be suggested
that the supervisor cannot tell himthat he shal
not do to. If he spoils the |eaves, which he in
not expected to do, it cannot be said that the
| abourer cannot be pulled up in the direction. So
too, the supervisor <can certainly conpel the
| abourers to work in a specified portion of the
factory or direct them to keep order a rid
di scipline in the course of the discharge of their
duties. The fact that they cannot take the tobacco
outside the factory wthout the Ieave of the
management shows that they are subject to the
supervi sion of the managenent. The circunstance
that they cannot absent them selves for nor e
than 10 days without the pernmission of the
appellant also is a pointer in that direction
That a | abourer is not conpell ed to work
throughout the working hours is not of rmuch
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rel evance, because, for all practical purpose, a
| abourer will not do so since his wage depends
upon the bidis he rolls, and, as he cannot rol
them outside the factory, necessarily
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he will have to do so in the factory. |If he
absents hinself, it is only at his own risk.-For
all the aforesaid reasons | hold that all the

i ngredients of the word enpl oyed", as laid down
by this Court are present in this case, and
therefore the |labourers are workers wthin the
meani ng of s. 2(1) of the Act.

The next contention of |earned counsel for
the appellant was that even if the |labourers in
the factory were workers within the neaning of the
Act, s. 79 thereof ~wouldnot apply to them and,
therefore, there could not have been any
contravention of that section.  The material part
of s. 79 of the Act reads:

"Every ~worker who has worked for a
period of 240 days or nore in a ‘factory
during a calendar year shall be allowed
during the subsequent cal endar year, |eave
wi th wages for ‘a nunber of days cal cul ated at
the rate of-

(1) if an/ adult, one day for  every
twenty days of work performed by himduring
the previous cal endar year;.. "

Section 80 says,

(1) "For the |eave allowed to hi munder
section 79,a worker shall be paid at a rate
equal to the daily average of his - total ful
time earnings for the days on which he worked
during the nonth inmediately  preceding his
| eave, exclusive of any overtime and bonus
but inclusive of dearness allowance and the
cash equivalent of the advantage accruing
through the concessional sale to the worker
of foodgrains and other articles "

The argunent is that SS. 79 and 80 have to be read
together and that 8. 79 cannot be applied to a
worker to whoms. 80 does not apply. Section 80,
the argunent proceeds, entitles a worker for
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| eave allowed to him under s. 79 to be paid at a
rate equal to the daily average of his total ful
time earnings for the days for which he worked
during the nonth imediately preceding his |eave
and that as the workers in question had the option
to work for the full day or part of the day, the
words "full time earnings" would not apply to
them This argument, though at first blush appears
to be plausible, on a deeper scrutiny reveals that
it is unsound. The follow ng words stand out in s.
80(1) full time earning and (ii) days. "Day" has
been defined ins. 2(e) to nmean '"a period of
twenty four hours beginning at midnight". It
cannot be suggested, and it is not suggested, that
“*full time earnings" for a day means earnings
made during all the twenty- four hours. Such a
contention cannot be raised for the reason that
the provision of the Factories Act restrict the
nunber of hours of work during the day of twenty-
four hours. Under s. 51 of the Act, ’'"No adult
wor ker shall be required or allowed to work in a
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factory for nore than forty-eight hours in one
week", and under a 54, "Subject to the provisions
of section 51, no adult worker shall be required
or allowed to work in a factory for nmore than nine
hours in any day". A conbined reading of these two
sections indicates that subject to the maxinmm
period of working hours fixed for a week, no
wor ker shall be allowed to work for nore than a
hours a day. For the purpose of calculation of
wages during the leave period under s. 80, the
full time earnings for a day can be taken to mean
the anmpbunt earned be a worker for the daily hours
of work field for a factory. In the instant case
it is admtted that the working hour for the
factory are filed and the workers are entitled to
wor k t hroughout the working hours, though they can
| eave the factory  during those hours if they
choose to do so. But they cannot be prevented from
working for all the hours fixed for the factory
and they ‘are entitled
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to be paid their wages on the basis of the numnber
of bidis rolled by them The wages earned by them
during the working hours of the factory would be
their full tinme earnings for the day. If so, there
cannot be any difficulty for the nanagenent to
ascertain the rate under B. 80 of the Act for the
paynment of wages during the |eave period, for
under that section the managenent would have to
pay at a rate equal to the daily average of their
total full tinme earnings for the days they worked.
The factory registers would showthe total ful
time earnings of each worker for the days during
the month imediately preceding his |eave. The
average shall be taken of the ~“earnings of those
days and the daily average of those earnings would
be the criterion for fixing the/wages during the
| eave period. | cannot, therefore, say that s. 79
of the Act by its inmpact on s. 80 thereof mmkes it
i napplicable to a worker of the category wth
which we are now concerned. This argunent,
therefore, is rejected.

No other question was raised before wus. In
the result, the appeal fails and is dism ssed.

By Court. In accordance wth the opinion of
the mpjority the appeal is allowed, the order of
the Court below set aside and the appellant
acquitted. Fine, if paid, will be refunded.

Appeal all owed.
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