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An octogenarian old | ady was the victimof robbery and nurder

al l egedly committed by the respondents-David Rozario and Chri st opher

David (hereinafter referred to as Al and A2 respectively for convenience).
Prosecution version sans unnecessary details is as foll ows:

The deceased who had three children residing abroad, was staying

al one in her house at No.47, Stephen’s Road, Frazer Town, Bangalore City.

A mai d- servant Tayarmma (PWs) was working in her house and also in the

house of Ms. Joyce wife of Holnmes (PWLO). In the evening of 20.12.1986
the fateful day, PW as usual served coffee to the deceased in her house and
went to the house of PWO to work there, and was there till about 8.00 p.m

Thereafter, she |left the place to go to her house, which was situated on the
back side of deceaseds house. Wen she was near the house of the

deceased, she saw the electric lights in the house of the deceased were
burning, and al so noticed that the front door of the house was closed. Wile
the back door was open she entered the house of the deceased through back
door and cane to the hall, where she saw the deceased sitting on a chair with
bl ood all over the body. The deceased had sustained head injury, which was
bl eeding. PW, ran out screanming to the house of Ms. Joyce and brought

her husband PWLO along with her to the house of deceased. They also

call ed another person PWZ7. They took the deceased in injured condition
to the Nursing Home of Bi kram Chand (PWL4). Since'the deceased had
sustained injuries on the head, the doctor PW4 requisitioned an Anbul ance
and sent her to the Nimhans Hospital for further treatnent. “In spite of
treatnment she coul d not regain consci ousness and passed away around m d-
night. Intimtion was sent by the doctor to the police station. First

i nformati on report was accordingly recorded and investigation was
undertaken. On 26.12.1986 infornati on was gat hered by the | nvestigating

O ficer about one tape recorder which was missing fromthe house of the
deceased. The tape recorder (MO 2) was of foreign nake. It came to light
that the said tape recorder was gifted by her daughter to the deceased. = Sone
days after the date of the incident the accused persons were arrested in
anot her case of theft of a T.V. set. Accused no.2 |led the Investigating
Oficer and others to a shop where Dilip Ghodke (PW21), the owner of the
shop was asked by A2 to bring the tape recorder which he had sold to him
after redeem ng the sane fromthe pawn broker Mhamed Ilyas (PW8).

Rel evant pawn ticket receipts were seized by the Investigating Oficer. On
the basis of the information given by the accused persons recovery was

made of the weapon i.e. an Ilron Rod (MO 4). The VII Additional Sessions
Judge, Bangal ore, on the basis of evidence on record found the accused-
appel l ants guilty under Section 302 read with Section 34 and Section 392
read with Section 34 of the Indian Penal Code, 1860 (in short "IPC). They
were sentenced to undergo inprisonnent for life and rigorous inprisonnent
for a period of 5 years respectively for the aforesaid two of fences. The

Di vi sion Bench of the Karnataka H gh Court set aside the conviction.

The State of Karnataka is in appeal before this Court. Learned counse
for appellant-State submitted that the Hi gh Court by a sketchy and
practically non-reasoned order has set aside the conviction. Learned counse
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for the respondents on the other hand submtted that the Hi gh Court has
rightly stressed upon the fact that the tape recorder was of very small val ue
and two persons could not have taken the |ife of an elder lady. According to
him Section 27 of the Indian Evidence Act, 1872 (in short 'Evidence Act’)
was applied by the trial court to record conviction when the sane cannot be
the only foundation for conviction

It has to be noted that primarily what seens to have weighed with the
Hi gh Court, is the neager value of the tape recorder. It was al so observed
that there was no evidence to determine as to when cassette player was
stol en and canme to the possession of accused with the know edge that it was
stol en.

The first question is whether the evidence relating to recovery is
sufficient to fasten guilt on the accused. Section 27 of the Evidence Act is by
way of proviso to Sections 25 to 26 and a statenent even by way of
confession nade in-police custody which distinctly relates to the fact
di scovered is adm ssible in evidence agai nst the accused. This position was
succinctly dealt with by this Court in Delhi Adm. V. Bal akrishan (AIR
1972 SC 3) and Mi. | nayatullah v. State of Mharashtra (AIR 1976 SC
483). The words "so nuch of such information" as relates distinctly to the
fact thereby discovered, are very inportant and the whole force of the
section concentrates on them Clearly the extent of the information
adm ssi bl e must depend on the exact nature of the fact discovered to which
such information is required to relate. The ban as inmposed by the preceding
sections was presumably inspired by the fear of the Legislature that a person
under police influence m ght be induced to confess by the exercise of undue
pressure. If all that is required to I'ift the ban be the inclusion in the
confession of information relating to an object
subsequently produced; it seenms reasonable to suppose that the persuasive
powers of the police will prove equal to the occasion, and that in practice the
ban will lose its effect. The object of the provision i.e. Section 27 was to
provide for the adm ssion of evidence which but for the existence of the
section could not in consequences of the preceding sections, be admtted in
evidence. It would appear that under Section 27 as it stands in order to
render the evidence | eading to discovery of any fact adm ssible, the
i nformati on nmust cone from any accused in custody of the police. The
requi rement of police custody is productive of extrenely anonal ous results
and may |l ead to the exclusion of nuch val uabl e evidence in cases where a
person, who is subsequently taken into custody and becones an accused,
after committing a crinme neets a police officer or voluntarily goes to himor
to the police station and states the circunstances of the crime which lead to
the di scovery of the dead body, weapon or any other material fact, in
consequence of the information thus received fromhim This information
whi ch is otherw se adm ssible becomes inadm ssible under Section 27 if the
information did not come froma person in the custody of a police officer or
did come froma person not in the custody of a police officer. The statenent
whi ch is adm ssible under Section 27 is the one which is the iinformation
| eading to discovery. Thus, what is adm ssible being the information, the
sanme has to be proved and not the opinion fornmed on it by the police officer
In other words, the exact information given by the accused while in custody
which led to recovery of the articles has to be proved. It is, therefore,
necessary for the benefit of both the accused and prosecution that
i nformati on given should be recorded and proved and if not so recorded, the
exact information nmust be adduced through evidence. The basic idea
enbedded in Section 27 of the Evidence Act is the doctrine of confirmation
by subsequent events. The doctrine is founded on the principle that if any
fact is discovered as a search nmade on the strength of any infornation
obtained froma prisoner, such a discovery is a guarantee that the
i nformation supplied by the prisoner is true. The information m ght be
confessional or non-inculpatory in nature but if it results in discovery of a
fact, it becones a reliable information. It is now well settled that recovery of
an object is not discovery of fact envisaged in the section. Decision of Privy
Council in Palukuri Kotayya v. Enperor (AR 1947 PC 67), is the nost
gquoted authority for supporting the interpretation that the "fact discovered”
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envi saged in the section enbraces the place fromwhich the object was
produced, the know edge of the accused as to it, but the information given
nmust relate distinctly to that effect. [see State of Maharashtra v. Danu

Gopi nath Shirde and O's. (2000) Crl.LJ 2301]. No doubt, the information
permtted to be admtted in evidence is confined to that portion of the

i nformati on which "distinctly relates to the fact thereby discovered". But the
information to get adm ssibility need not be so truncated as to nmake it

i nsensi bl e or inconprehensible. The extent of information adnitted shoul d

be consistent with understandability. Mere statenment that the accused | ed the
police and the witnesses to the place where he had concealed the articles is
not indicative of the information given.

In the instant case the evidence of PW 8 and 21 are of significance.
PW 21 has stated that in the evening of 21.12.1986 he was sitting in the
shop of his father, when A2 approached himwth an offer that they (Al and
A2) intend to sell a tape recorder, which was pledged with a pawn broker
PW8. They al so showed himthe pawn ticket. He gave Rs.240/- to one of
the accused and ot her one was asked to sit in the shop so that the first one
can go and bring the tape recorder. After finding that the sane was in good
condition the extra anmount of Rs.15/- was given to them Thereafter,
Ex. P18 was prepared and it was signed by one of the accused on the stanp
paper and was attested by the other. He identified the tape recorder (MO 2)
whi ch was sold by the-accused. PWB who runs pawn broker shop stated that
the accused were frequently visiting his shop and on 20.12.1986 they
pl edged a tape recorder which was redeened on 21.12.1986. Sale receipt
Ex. P8 was produced. /Dhanraj (PW16) is an enployee of PW8 who stated
that the tape recorder was pl edged on22.12.1986 and was redeened by Al.
In the pawn broker’s records, Al has signed as Peter Brown. At this
juncture, it is relevant to take note of Section 114 of the Evidence Act.
[Ilustration (a) provides that a presunption arises that when a man is in
possessi on of stolen goods soon after the theft, he is either the thief or has
recei ved the goods knowi ng themto be stol en, unless he can account for his
possessi on. Presunption of facts are assunption resulting fromone’'s
experience of the course of natural events of human conduct and hunman
character, and all those which one is entitled to make use of or has to nake
use of in the ordinary course of life, as well as the business of Courts. It
was submitted by the | earned counsel for the accused that there is no
evi dence that the one tape recorder which was pawned bel onged to the
deceased. This plea is w thout any substance. The oral evidence of R S.
Macdermott (PW2), Tayarmma (PW5) and MW French (PW6) clearly
show that M O 2 was one which bel onged to the deceased. This article was
gifted to the deceased by her daughter. Docunentary evidence of the tape
recorder, custons invoice and the col our photograph (M Q 3) clearly
establish that the tape recorder which was earlier with the deceased was the
same one whi ch was pawned by the accused with PW8 and was
subsequently sold to PW21. Fromthe evidence of PW5, it appears that
deceased w apped in shawl, when she first found her bl eeding on account of
injuries. The weapon used in the assault for causing injuries on the deceased
and bl ood stai ned shaw (M O 1) were sent for forensic exam nation
Forensic reports disclosed that bl ood group found on the weapon (M Q. 4)
was the same as was found on the shawl (MO 1).

A faint plea was nade by the | earned counsel for the accused that for
an article of very small value, no one would kill an old lady, particularly
when the articles of higher value were not touched. This plea is really based
on suppositions. Robbery can be made of articles which are easy to be
di sposed of. Articles of a particular category, for exanple, electronic goods

may be preferred. It is on record that the accused-respondents were arrested
in another case of theft of T.V. set. Wthout going into the nmerits of that
case, it can only be said by way of illustration that there may be fascination

for selling goods of particular category which are easy to carry and are
easily di sposable. In view of the credible evidence on record, it is not
necessary to fathomas to what was in the nmind of the accused or find out
why val uable articles were not lifted. This is not a case where the
prosecution case rests only on the evidence in terms of Section 27 of the
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Evi dence Act. That was only one of the pieces of evidence. It is, therefore,
not necessary to decide the question as to whether conviction can be

recorded only on the basis of such recovery. The H gh Court was clearly in
error in directing the acquittal. The inmpugned order of the High Court is set
aside, and that of the trial Court is restored.

The appeal is allowed.




