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ACT:

Crimnal Trial--lInvestigation by Police Oficer below the

rank of Deputy Superintendent of Police--Previous permn ssion
of Magistrate not obtained--1f proper - investigation--Such
omission if vitiated the trial--Prevention of Corruption
Act, 1947 (2of 1947), s. 5A--Code of Crinminal Procedure,
1898 (Act 5 of 1898), ss. 4 (1), 154, 157.

HEADNOTE

The respondent was a booking clerk. He comitted
crimnal breach of trust in respect of Rs. 49/1/0. On the
recei pt of the above ment i oned i nformati on

Superintendent of Police directed M a Sub-Inspector of
Police, to nmke an enquiry. Thereafter M verified t he
all egations contained in the information and exanm ned the
rel evant railway records. On

72
the basis of the information collected, he submtted a
report. M made the first stage of investigation without

obt ai ni ng the order of the Magistrate, 1st Class. 1
Subsequently, M obtained perm ssion of a Magistrate, 1st
Class, to investigate into the case as required by s.. 5A of
the Prevention of Corruption Act. Thereafter. he  nade
further investigation and submitted a charge sheet. The
respondent was tried and convicted by the Special Judge
under s. 5 (2) of Prevention of Corruption Act. On appea
the H gh Court set aside the conviction nainly on the ground
that the first stage of the investigation was contrary to s.
5A of the Prevention of Corruption Act and the accused nust
be held to have been seriously prejudiced by the said
contravention of the Act.

Held (per Subba Rao and Dayal, JJ.), that the first
stage of investigation nmade by M before obtaining the
requisite permission. of the Magistrate, 1st Cass, under
s. 5A of the Act, was an "investigation'" within the neaning
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of s. 4 (1) of the code of Crimnal Procedure. M received
through the report a detailed information of the offence
al l eged to have been committed by the accused with necessary
particulars; he proceeded to the spot of the offence,
ascertained the relevant facts by going through the railway
records, and submitted a report. These acts constituted
an investigation within the neaning of the definition of
"investigation" wunder s. 4 (1) of the Code of Crinina
Procedure and as such there was a contravention of s. 5A of
the Prevention of Corruption Act.

Subsequent |y M rectified the earlier def ect by
obtaining the perm ssion of the Magistrate, 1st Cass, to
investigate into the offence alleged to have been committed
by the accused and in effect there was practically de novo
i nvestigation in strict conpliance with the provision of
Code of Crininal Procedure. In fact, the accused has not
been prejudiced by the illegality conmitted by the Police in
the first stage of investigation. The conviction of an
accused cannot be set aside on the ground of sone
irregularity or illegality in the matter of investigation
there nust be sufficient nexus either established or
probabilized, between the conviction and the irregularity in
the investigation.

H- N. Rishbud and Inder Singh v. State at Del hi, [1955]
1 SSC R 1150, relied on.

In re Nanunuri /Anandayya, A |.R 1915 Mad. 312, In re
Rangar aj ul u, Al.R 1958 Mad, 368 and The State Kerala
v.M ,1. Sanuel |.L.R 1960 Kerala 783, referred to.

73
Mudhol kar J.--In_fact~ there was no defect. or

irregularity in conducting the first stage of investigation
I nvestigation, in substance, nmeans collection of  ‘evidence
relating to the conmission of offence for establishing, the
accusation against the offender. It is opento a Police
Oficer to hold prelimnary enquiry for ascertaining the
correctness of the information. Such prelimnary enquiry
does not anpunt to collection of (evidence and so cannot be
regarded as investigation.

H N. Ri shbud and Inder Singh v. State of Delhi [1955] 1
S.C. R 1150, relied on.

JUDGVENT:

CRIM NAL APPELLATE JURI SDICTION : Criminal ~Appeal No.
171 of 1961.

Appeal by special |leave fromthe Judgnent ~and order
dated January 30, 1960, of the Allahabad @ H gh Court
(Lucknow Bench) at Lucknow in Crimnal Appeal No. 643 of
1960.

R L. Mehta, G C Mthur and C.P. Lal, for the appellant.
T.R Bhasin, for the respondent.

1963. April 17. The Judgnment of Subba Rao and Daya
JJ., was delivered by Subba Rao J. Mudhol kar J., delivered a
separ ate Judgment.

SUBBA RAO J.--This appeal by special leave is directed
agai nst the judgnent of the Hi gh Court of Judi cature at
Al | ahabad, Lucknow, Bench Lucknow setting aside that of
t he Speci al Judge (West), Lucknow, who convicted the
accused- r espondent and sent enced him to one year’s
ri gorous i mprisonnment Under s. 5 (2) of the Prevention of
Corruption Act (No. Il of 1947), hereinafter called the Act.

The case of the prosecution nmay be briefly stated: The
respondent was a booking clerk at Saharanpur in the vyear
1955- 56. Bet ween COctober 22, 1955, and May 26, 1956, he
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commtted crimna

74.

breach of trust in respect of Rs. 49/1/0. Oh the said
all egations the accused was sent up for trial before the
Speci al Judge for offences under s. 5 (1) (c), read with s.
5 (2), of the Act . Bef ore the Special Judge the
prosecution filed a nunber of docunents nunbering up to 124
and exam ned 20 wi tnesses. The accused adnitted bef ore
him that he had realized the anbunts as alleged by the
prosecution, but pleaded that he had no di shonest intention

and that the deficit found was due to inadvertance and
oversi ght. The Special Judge considered the entire evidence
and found that the evidence adduced by the prosecution
established that the accused m sappropriated the anobunts
received by himas a public servant. It was contended before
him that the investigation of the case has been nade by
Subl nspector WMathur, who under the law was not entitled
to investigate the case, as he was bel ow the rank of Deputy
Superintendent and- hence the trial was vitiated. The
| ear ned 'Speci al Judge held that the said Sub-Inspector did
not conduct —any investigation before he obt ai ned t he
requi site pernission fromthe appropriate authority and that
even if he did it had not been established that the accused
was prejudiced by  such an enquiry. In the result he
convicted the accused and sentenced himas aforesaid. On
appeal by the accused, the H gh Court set aside the
conviction mainly on the ground that the Sublnspector Mathur
made "lInvestigation" before he obtained the permnission of
the Additional District Magistrate (Judicial), Lucknow, to
investigate the case and as the said investigation was in
violation of the provisions of the Act, the accused nust be
hel d to have been seriously prejudiced by the sai d
contravention of the Act. The Hi gh Court also casually
observed that it was inclined totake the view that the
prosecution had not elim nated the reasonable possibility
of the defence of the accused being correct. For the said
reasons the H gh Court set aside the conviction of the
accused and acquitted

75

him The State has preferred the present appeal against the
sai d judgnent of the High Court.

The only question that was argued before us is whether
the Hi gh Court was right in acquitting the accused on the
ground that the investigation nmade by Sub-Inspector Mathur
before he obtained ’'the pernmission of ~the Magi strate
vitiated the entire trial

Learned counsel for the State contended that  the said
Sub-Inspector only nade a prelimnary enquiry to ascertain
the truth of the information received by hi m~ /and,
thereafter, after obtaining the requisite pernission of the
Magi strate he nmmde an investigation of the offence and,
therefore, there was neither illegality nor irregularity in
the mtter of investigation. 1In any view, the argunent
proceeded, the Hi gh Court went wong in setting aside the
convi ction based on evidence without considering and com ng
to a conclusion whether the said irregularity, if any, had
prejudi ced the accused.

On the other hand, |earned counsel for the accused-
respondent, pressed on us to hold that the investigation was
made in consistent disregard of the safeguards provided by
the Legislature in such a case and therefore the Court.
shoul d, without any further proof, presune prejudice to the
accused.

Before we consider the nerits of the rival contentions
it would be necessary to notice briefly the al | eged
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irregularity-commtted by the prosecution in the matter of
i nvesti gation.

On April 26, 1956, A N. Khanna, the Railway Sectiona
O ficer, Special Police Establishnment, Lucknow, sent report
to t he Super i nt endent of Pol i ce, Speci al Pol i ce
Establ i shment, stating that he had received information
through a source that
76
the accused was in the habit of mnisappropriating Governnent
noney, giving 7 instances of the acts of misappropriations
conmmitted by him and informng him that iif a proper
i nvestigation was made many nore cases of m sappropriation
would come to light. WMathur, the Sub-Inspector of Police,
Special Police Establishnent, as P.W 15 says that on the
recei pt of the said report, the said Super i nt endent
of .Police directed himto nake an enquiry; and he further
says that on thebasis of the.information he checked the
rail way records, found that the information was correct and
submitted a report accordingly. After he submtted the
report, on Cctober 8, 1956, the said Sub-Inspector appl i ed
to the Additional District Magistrate (Judicial), Lucknow,

for permission to investigate the case. On COctober 19,
1956, the said Magistrate pernmitted him to investigate.
Thereafter, he made further i nvestigation, sei zed

docunents, took statenents from w tnesses and finally
submitted a charge-sheet agai nst the accused.

The first question is whether the enquiry made by him
before he obtained the perm ssion of the Magistrate was
"investigation" wthin the meaning of the provisions of the
Code of Crimnal Procedure.~ Section 154 of the Code
prescribes the node of recording the information  received
orally or in witing by an officer incharge  of ‘a police
station in respect of the conmission of a cognizable
of fence. Section 156 thereof authorizes such an officer to
investigate any cognizable offence prescribed t her ei n.
Though ordinarily investigation is undertaken on information
received by a police officer, thereceipt of information is
not a condition precedent for investigation. Section 157
which prescribes the procedure in the matter of such an

i nvestigation can be initiated either on information or
ot herw se. It is clear fromthe said provisions that _an
of ficer i nchar ge of a police station can start

i nvestigation either on informati on or otherwi se. Under s.
4 (1) of the Code of Crimna
77
Procedure, "lnvestigation" includes all ‘the proceedings
under this Code for the collection of evidence conducted by
a police-officer O by any person (other than a Magistrate)
who is authorized by a Magistrate in this behal f." Thi s
Court in H N Rishbud and Inder Singh v. The State of / Del hi
(1), described the procedure prescribed for investigation
under Ch. XIV of the Code of Criminal Procedure thus:
"Thus, under the Code investigation consists
general l y of the follow ng st eps: (1)
Proceeding to the spot, (2) Ascertainment  of
the facts and circunstances of the case, (3)
Di scovery and arrest of t he suspect ed
of fender, (4) Collection of evidence relating
to the conmission of the offence which may
consi st of (a) exam nation of various persons
(including the accused) and the reduction of
their statenents into witing, if the officer
thinks fit, (b) the search of places of
seizure of things considered necessary for
the investigation and to be produced at the
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trial, and (5) Formation of the opinion as to
whet her on the material collected there is a

case to place the accused before a

agi strate
for trial and if so taking the necessary steps
for the same by filing of a charge-sheet under
section 173."
Did Mathur, the Sub-Inspector, nmake such an investigation
bef ore he obtai ned the pernission of the Mgistrate under s.
5A  of the Act ? Ex. P-113 shows that Khanna, the Railway
Sectional O ficer, received through a source information
that the accused was in the habit of msappropriating
Government noney by not ‘accounting for the sal eproceeds of
bl ank paper and other tickets; it also indicates that the
i nformati on received by the said officer was not vague, but

cont ai ned preci se particul ars of t he acts of
m sappropriation comrmitted by
78

the accused. On April 26, 1956 he sent a report of the
informati'on received to the Superintendent of Pol i ce,
Special Police Establishnent, ~Lucknow, indicating to him
that iif a proper investigation was made many nore cases of
m sappropriation would come'to light. On the receipt of the
said report, the matter was entrusted to the said Mathur, a
Subl nspector of Police of the Special Police Establishment,
Lucknow. As P.W 20 he describes the steps he had taken
pursuant to the information given inthe said report. He
verified the allegations contained inthe information given
by Khanna, saw the relevant railway records after taking the
perm ssion of the Station Master and found the information
gi ven to be correct... On the basis of the information
collected, he submtted a report. But the full details of
the enquiry were not nmentioned therein. He also 'did not
prepare any case diary in respect of the said enquiry. The
said report is not in the record. W may assume that the
Sub- I nspector did nothing nore than what he states he did in
his evidence. Even sot e said police officer received a
detailed information of the offence alleged to have been
conmitted by the accused w th necessary particul ars,
proceeded to the spot of the offence, ascertained the
relevant facts by going through the railway records and
submitted a report of the said acts.  The said acts
constituted an investigation wthin the neaning of the
definition of "investigation" under s. 4 (1)of the Code  of
Cri m nal Procedure as explained by this Court. The
decisions cited by the |earned counsel for the State in
support of his contention that there was no investigation in
the present case are rather wide off the mark. In In re
Nanumuri Anandayya a divi sion Bench of the Madras H gh Court
hel d that an informal enquiry on the. basis of ~a /vague
telegram was not an investigation within the neaning of s.
157 of the Code of Criminal Procedure. In In re Rangarajulu
(2), Ramaswam J., of the Madras
(1) AI.R 1915 Mad. 312. (2) A l.R 1958 Mad. 368, 371-372.
79
Hi gh Court described the follow ng three 'stages a policenan
has to pass in a conspiracy case:
Y hears something of interest affecting
the public security and which puts himon the
alert; makes di screet enquiries, t akes
soundi ngs and sets up informants and is in the
second stage of qui vive or |ookout; and
finally gat hers suf ficient i nformation
enabling himto bite upon sonmething definite
and that is the stage when first i nformation

M
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is recorded and when investigation starts."
Thi s graphic description of she stages is only a restatenent
of the principle that a, vague information or an

i rresponsible rumour would not in itself constitute
information within the neaning of s. 154 of the Code or the
basis for an investigation under s. 157 thereof. In The

State of Kerala v. MJ. Sanuel (1), a full Bench of the
Kerala High Court ruled that,"it can be stated as a genera

principle that it is not every piece of information however
vague, indefinite and unauthenticated it nay be that should
be recorded as the First Information for the sole reason
that such information was the first, in point of time, to be
received by the police regarding the conmssion of an
of fence. " The full Bench also took care to make it clear
that whether or not a statenent would constitute the First
I nformati on Report in a case is a question of faCt and woul d
depend upon the circunmstances of that case. These and such
ot her .decisions were given in the context of the question
whet her an information given'was the First [Infornmation
within the neaning of s. 154 of the Code: they are not of
much relevance in considering the question whether in a
particular case a police officer has made an investigation
of a cogni zabl e of fence within the meaning of s. 157 of the
Code; that would depend upon the nature of the information
received by the police officer, and the steps taken by him
for

(1) 1. L. R 1960 Kerala 783.

80

ascertaining the "truth of the information and for detecting
the crine.

In this case, the information received was clear and
precise and the Sub-Ilnspector, on the basis  of ‘the said
i nformation, went to the spot to investigate into the truth
of the allegations and indeed took sonme of the crucial steps
to detect the crinme. W, therefore, hold that the Sub-
I nspector of the Police nmade investigation of the  offence
bef ore obtai ning the requisite perm ssion of the Mgistrate.

Section 5A of the Act reads:

"Notwi t hstandi ng anything contained in the
Code of Crimnal Procedure, 1898, no police
of ficer bel ow the rank--

X X X X X
(c) elsewhere, of a deputy superintendent of
pol i ce,
shal | investigate any offence puni shabl e under

section 161, section 165, or section 165A of
the I ndian Penal Code or Under sub-section (2)
of section 5 of this Act, w thout the order of
a presidency magistrate or a nmmgi strate of the
first class, as the case may be, or nake any
arrest therefore without a warrant ;"
It is manifest fromthe section that an officer below the
rank of a Deputy Superintendent of Police cannot investigate
an offence punishable under the provisions of the Act
without the order of a Magistrate, First Class. The scope
of the said section and the reason wunderlying the said
provision and others were considered by this Court in The
State of Madhya Pradesh v. Mubarak Ali (1). It was stated
therein that s. 5A was inserted in the Act by Act 59 of 1952

to protect
(1) [1959] supp. 2 S. C. R 201.
81

public servants agai nst harassnent and victimzation. This
Court further observed therein that the said statutory
safequards nust be strictly conplied with, for they were
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conceived in public interest and were provided as a
guar ant ee agai nst frivol ous and vexatious prosecution. The

reason for the rule was given thus, at p. 208:
"While in the case of an officer of assured
status and rank, the legislature was prepared
to believe him implicitly, it prescribed an
additional guarantee in the case of police
of ficers below that rank, nanely, the previous
or der of a presidency magistrate or a
magi strate of the first class., as the case
may be. . The magi strate’s st at us gi ves
assurance to the bona fide of the
i nvestigation ."
Notwi t hstanding the clear and express provisions of the
statute, in the present case the Sub-Inspector nade the
i nvestigation of the.offence alleged to have been comitted
by a public servant wthout-obtaining the order of a
Magi strate, First Class.. We hope and trust t hat
i nvestigations wunder the Act will be conducted in strict
conpliance with the provisions of the Act.

But in this case the police officer realised his duty
after he made sone investigation of the offence and hastened
to rectify the defect. After he verified the railway
records in the light of the information " received by him he
registered the case.  Thereafter on Cctober 8, 1956. he
applied to the Additional District Magistrate (.Judicial),
Lucknow, for permission to investigate the offence. Therein
he stated that no Deputy Superintendent of Police was posted
f or the Lucknow ‘branch of t he Speci al Pol i ce J
est abl i shnent . The  Superi ntendent of Police in Eorwarding
that application endorsed that statement nd further pointed
out that he was busy with the
82
supervision of other inportant cases ~and adm nistrative
duties. The Magistrate on Cctober 19, 1956, on the basis of
the said facts gave the necessary permssion to the Sub-

I nspector to investigate the offence. The Sub- I'nspect or
thereafter nmde a detailed investigation, took statenents,
of Wi t nesses, seized the relevant paper s, got an
i nvestigation ,made, when necessary through other _branches
of the Special Police Establishment, and thereafter
submitted the <charge-sheet. |In short, after taking the

perm ssion of the Magistrate, he started practically a fresh
investigation in strict conpliance with the provisions  of
the Code of Crimnal Procedure. |ndeed, no attenpt has been
made to point out any defect or contravention  of the
provisions of the Code of Crimnal Procedure.in the nmatter
of investigation after the granting of the said | perm ssion

After the investigation, the accused was tried by the
Special Judge. The prosecution exam ned 20 w tnesses and
filed 124 exhibits. The defence examined 3 w tnesses. The
| earned Special Judge, on a careful consideration of the
entire evidence, came to the conclusion that the prosecution
had brought home the guilt of the accused.

In these circunstances the question is whether the High
Court was justified in setting aside the conviction on the
ground that the first stage of the investigation was
contrary to the provisions of the Act.

The argument of the | earned counsel for the respondent may
be el aborated thus:Whenever there is a consistent disregard
of the provisions of the Code of Criminal Procedure in the
matter of investigation it nust be held alnost in all cases
that it’ has prejudiced the accused in the matter of trial

for otherwise it would enable a police officer below the
r ank of Deputy Superintendent of Police to make an
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investigation free fromthe statutory safeguards

83

designed to prevent the abuse of police powers, to secure
the necessary information and thereafter to take t he
requi site pernission of the Mgistrate and then to shape his
i nvestigation to achieve the desired result or to inplenent
his scheme. No doubt this practice, if it exists, nust be
condemmed; but the question is, does the infringenent of the
sal utary provi si ons of the Act in t he matter of
investigation, wthout nore, invalidate the trial ? If we
accept the broad proposition advanced by t he | ear ned
counsel, we would be disregarding the provisions of s. 537
of the Code of Crimnal Procedure; we would be ignoring an
honest body of conpelling evidence on the basis of the
dereliction of duty by the police. The question is not
whet her in investigating an offence the police have
di sregarded the provisions of the Act, but whether the
accused has been prejudiced by such disregard in the matter
of his/defence at the trial. It is, therefore, necessary
for the _accused to throwa reasonable doubt that the
prosecution evidence is ~such that it nmust have been
mani pul ated or shaped by reason of the irregularity in the
matter of investigation, or that he was prevented by reason
of such irregularity fromputting forward his defence or
adduci ng evidence/ in~ support thereof. But where the
prosecution evi dence has been held to be true and where the
accused had full say in the matter, the conviction cannot
obvi ously be set aside on the ground of some irregularity or
illegality in the matter of investigation: there nust be a
sufficient nexus, either established or probabili zed,

bet ween the conviction and the irregularity in the
i nvestigation.’ In this case, as we have earlier " pointed
out, not only the trial was fair and the evi dence

convincing, but even the earlier defect was rectified by
having practically a de novo investigation in strict
conpliance with the provisions of the Code of Crimnal
Procedure. W cannot, therefore, 'hold that the accused has
been prejudiced by the illegality

84

conmitted by the police in the first stage of "t he
i nvestigation,

The High Court st:t: aside the conviction on the ground
that there was a breach of the mandatory safe guards of the
Act in that the first stage of the investigation was
contrary to the provisions of the Act. But it did not
consider the other question whether the said breach caused

prejudice to the accused in the matter of’ his trial. In
doi ng so, the High Court ignored the provisions of s. 537 of
the Code of Criminal Procedure. Havi ng carefully /gone

through the record, for the reasons aforesaid, ~we are
satisfied that no such prejudice has been caused to the
accused. He had a fair trial and had his full say. W,
therefore, set aside the order of the H gh Court and convict
the respondent under s. 5 (2) of the Act and sentence himto
one year’s rigorous inprisonnent.

MUDHOLKAR  J. - -1 have perused the .judgnent prepared by
Subba Rao, 3., and | agree with himthat the appeal should
be al l oned and the respondent who was a booking clerk at
Saharanpur at the relevant time should be convicted and
sentenced as proposed by him | also agree that a nere
irregularity in investigation would not be a ground for
setting aside the conviction of an accused person unless the
court is satisfied that the accused has been prejudi ced by
it. I, however, find it difficult to agree wth his
conclusion that there was in fact a defect or irregularity
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in the investigation in this case.

For the purpose of dealing with this point it is not
necessary to set out all the facts ,which fully appear in
the judgnent of ny learned brother. | will, therefore, set
out only those facts which have a bearing upon this point.
85

Upon receiving a report from the Railway Sectiona
Oficer, Special Police Establishment, Lucknow, stating
that he had received information through an undisclosed

source t hat t he respondent is in t he habi t of
m sappropri ating Covernment noney, the Superintendent of
pol i ce, Speci al Police Establishnment directed Sub-

| nspect or Mat hur to verify the truth of the allegations
nade against the respondent. Mathur thereupon went to the
Saharanpur railway station and with the pernission of the
appropriate authority went through certain railway records
and submitted a report to his superior to the effect that
the allegations nade against the respondent appeared to be
correct. It~ was thereafter  that he obt ai ned t he
per m ssion of t he Addi ti onal District Magi strate
(judicial), Lucknow, to “investigate into the case as
required by s. 5A of the Prevention of Corruption Act and
then proceeded to investigate the ease. The H gh Court held
that what Sublnspector ~ Mathur did before obtaining the
perm ssion to investigate was nothing but investigation and
that he had done sonething which is prohibited by s. 5A of
the Prevention of Corruption Act. Therefore, according to
the Hgh Court the'entire investigation was vitiated and
consequently the respondent’s conviction and sentence could
not be sustai ned.

What is investigation is not defined in the Code of
Crimnal Procedure; but in H N Rishbud and I'nder Singh v.
The State qg/Delhi (1), |Ibis Court has described t he
procedure for investigation as follows:

"Thus, wunder the Code investigation consists
general l y of t he fol l owi ng steps’: (1)
Proceeding to the spot, (2) Ascertainment of
the facts and circunstances of the case, (3)
Di scovery and arrest of t he suspect ed
of fender, (4) Collection of evidence relating
to the commission of the offence which may
consists of (a) the examnation of various
persons (including the

(1) [1955] 1 S.C R 1150.

86

accused) and the reduction of the their
statenments into witing, if the officer thinks
fit, (b) the search of places of | seizure of
t hi ngs consi der ed necessary for the
i nvestigation and to be produced at the trial
and (5) formation of the opinion as to whether
on the material collected there is a case to
place the accused before a Mgistrate for
trial and if so taking the necessary steps for
the sanme by the filling of a charge-sheet
under section 173."
This Court, however, has not said that if a police officer
takes nmerely one or two of the steps indicated by it, what
he has done nust necessarily be regarded as investigation
I nvestigation, in substance, means collection of evidence
rel ating to the commssion of the offence ? The
Investigating O ficer is, for this purpose, entitled to
guestion persons who, in his opinion, are able to t hr ow
light on the offence which has been conmitted and is
likewise entitled to question the suspect and is entitled to
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reduce the statenents of persons questioned by him to
witing. He is also entitled, to search the place of the
offence and to search other places wth the object of
seizing articles connected with the offence. No doubt. for
this purpose he has to proceed to the spot where the offence
was commtted and to. various other things. But the main
object of investigation being to bring home the offence to
the offender the essential part of the duties of an
| nvesti gating Oficer in this connectionis, apart from
arresting the offender, to collect all material necessary
for establishing the accusation against the.. offender

Merely. making sone prelimnary enquiries upon receipt of
i nformati on from an anonynous source or a source of doubtfu

reliability for checking up the correctness of t he
i nformation does not ~anpbunt to collection of evidence
and so cannot be regarded as investigation. In the absence

of any prohibition mthe Code; express or inplied, | am of
opinionthat it is open
87

to a Police Oficer to nake prelimnary enquiries before
regi stering an offence and nmaking a full scale investigation
intoit. No doubt, s. "5A of the Prevention of Corruption
Act was enacted for preventing harassnent to a Gover nnent
servant and with this object in viewinvestigation, except
with the previous pernmission of a Migistrate, is not
permtted to be nmde by an officer belowthe rank of a
Deputy Superintendent of Police. Were however, a Police
O ficer makes some prelimnary enquiries, does not arrest or
even question an ‘accused or question any wtnesses but
nerely nakes a fewdiscreet enquiries or 1ooks at sone
docunents w thout nmking any notes, it is difficult to
vi sual i se how any possi bl e harassnent or even enbarrassnent
woul d result therefrom to the suspect or the accused
per son. If no harassment to the accused results from the
action of a Police Oficer howcan it be said to defeat the
pur pose underlying s. 5A ? Lookingat the matter this way,
| hold that what Mat hur did was sonething very nuch short of
i nvestigation and, therefore, the provisions of s. 5A were
not violated. Since no irregularity was comrtted by him
there is no occasion to invoke the aid of the curative
provi si ons of the Code.
Appeal al | owed.
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