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I ndustrial Dispute-Services undertaken by City Corporation-
I f and when industry - Test-’'Industry’'. Meaning of-Centra

Provi nces and Berar industrial D sputes Settlenment Act,

(C.P. & Beray XXIIl of 1947). S. 2 (14) -City of “Nagpur

Corporation Act. 1948 (Madhya Pradesh 2 of 1950).

HEADNOTE
The question for determi nation in these appeals was  whet her
and to what extent the rmunicipal activities of t he
Cor por ati on of

943
Nagpur City fell within the term’industry’ as defined by s.
2 (14.) of the C. P. and Berar Industrial Di sput es
Settlenment Act, 1947. Disputes having arisen between the
sai d Corporation and its enpl oyees in its vari ous
depart nment s, the State CGovernnment referred them for
adjudication to the State Industrial Court under s. 39  of
the Act and that Court by its award held that t he
Corporation and all its departnents were covered by the said
definition. Against that award the Corporation made an
application to the Hgh Court wunder Art. 26 of t he
Constitution. The Hi gh Court rejected its contention that
the Corporation was not an industry within the nmeaning of
the said section and remanded the case to the Industria
Court for determination as to which of its departments fel
within the definition and naking an award accordingly.
Thereafter The Industrial Court found all the departments of
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the Corporation except those dealing with (1) assessnent and
levy of house-tax (2) assessnment and |evy of OCctroi, (3)
renmoval of encroachment and renoval and pulling down of
di | api dated houses, (4) prevention and control of food
adul teration, and (5) maintenance of cattle pounds, to be
industries wthin the neaning of the definition and passed
its award accordingly. The Corporation appealed to this
Court by special |eave but there was no appeal on behalf of
the enployees of the five departnents excluded from the
definition.
Hel d, that the decision of the Industrial Court except so
far as it related to the five departments in respect of
which the re was no appeal, must be affirnmed.
The definition of the word 'industry’ in S 2 (14) of the
C.P. and Berar Industrial Disputes Settlenent Act, 1947,
al t hough in a | anguage sonewhat different fromthat of S. 2
(1) of the Industrial D sputes Act, 1947, is very
conprehensive. It isin tw parts, cl. (a) defines it from
the standpoint of enployers and cl. (b) fromthat of the
enpl oyee. An activity that falls within any of the two
cl auses must be -,in industry.
D.N. Banerji v. P. R Mikherjee [1953] S.C. R 302 and Baroda
Borough Municipality v. 1Its Wrkmen. [1957] S.C R 33,
appl i ed.
It is not necessary that an activity of the Corporation nust
share the comon characteristics of an-industry before it
can cone within the section. The words OF S 2 (14) of the
Act are clear and unanbi guous and the maxi m noscitur a soci
can have no application. The history of industrial disputes
and the |egislation, however, recognises the basic concept
that the activity nust be an organi sed one and not one that
pertains to private or personal enploynent.
State of Bonbay v. The Hospital Mizdoor ~Sabha. [1960] 2
S.C R 866 and Heydon’s Case (1584) 3 Rep. 7 b., referred
to.
But the definition, however wi de, cannot include the regal
primary and inalienable, functions of the State though
statutorily delegated to a corporation and the anbit of such
functions cannot be extended so as to include the welfare
activities of a nodern state and nust be confined to
| egi sl ati ve power, administration of ['aw and judicial power.
120
944

Ri chard Coonber v. The Justices of the County of Berks,
Berks.(1883-84) 9 A.C. 61 and The Federated State Schoo
Teachers’ Association of Australia v. The State of Victoria.
(1928-29) 41 C.L.R 569, County Council of Mddl esex v.
Assessnment Conmittee of St. George’s Union. (1896) 2 QB.D
143, Verisinpo Vasquez Vilas v. City of Manila, 220 U S
345, and The Federated Municipal and Shire Counci
Enpl oyees’ Union of Australia v. Mlbourne Corporation
(1918-19) 26 C.L.R 508, referred to.
The real test as to whether a service undertaken by a-
corporation is an industry nmust be whether that service, if’
perfornmed by an individual or a private person, would be an

i ndustry. Monetary cosiderati on cannot be an essentia
characteristic of industry in a nodern State. It was,
therefore, incorrect to say that only such activities as

were anal ogous to trade or business could cone within S. 2
(14) of the Act.

D. N. Banerji v. P.R Mikherjee, [1953] S.C.R 302,
expl ai ned. The Feder at ed Muni ci pal and Shire Counci
Enpl oyees’ Union of Australia v. Melbourne Corporation
(191 8-19) 26 C L.R 508, Federated Engine-Drivey and
Fireme’s Association and Ors. v. The Broken H Il Proprietary
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Conpany Limted and Os. (1913) 16 CL.R 23 5 and The
Federated State School Teachers’ Association Australia v.
The State of Victoria, (1929) 41 C.L.R 569, referred to.
Were a service rendered by a Corporation is an industry,
the enployees of the departments connected wth t hat
service, whether financial, admnistrative or executive,
woul d be entitled to the benefits of the Act.

Baroda Borough Municipality v. Its Wirrknmen. [1957] S.C. R
33, referred to.

If a departnent of a nunicipality discharges nany functions,
some within and some without the definition of industry
gi ven by the Act, the predom nant functions of the
departrment shall be the criterion for the purposes of the
Act .

JUDGVENT:

ClVIL ~APPELLATE JURI SDI.CTION: Civil Appeals Nos. 143 & 144

of 1959 and 545 of 1958.

Appeal s by special 1eave fromthe Award dated Decenber
1957, of the State Industrial Court at Nagpur in Industria

Ref erences Nos. 18 of 1956 and | of 1957 respectively.

C. B. Aggarwal a, S. N. Andley, J. B. Dadachanji, Ranmeshwar
Nath and P. L. Vohra, for the appellants (in al

appeal s) .

A V. Viswanatha Sastri, WS. Barlingay, S. W Dhabe,

Shanker Anand and A. G Ratnaparkhi, for respondent

(in C. A No. 144/59 and respondent (in C. A No. 143

1959) .

H. R Khanna and R H. Dhebar, for respondent

3 (in C.A No. 144/59.)
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A. V. Viswanatha Sastri, W S. Barlingay, Shankar Anand
A. G Ratnaparkhi, for the respondents (in C/ A No. 545

1958) .

1960 Feb. 10. The Judgrent ‘of the Court was del i vered by

SUBBA RAO, J.-This batch of three connected  appeals

the question whether and to what extent the activities
the Corporation of the Cty of Nagpur come under
definition of "industry" in s. 2(14) of the C.P. & Berar
Industrial Disputes Settlenment Act, 1947 (hereinafter called

the Act).
The appellant is the Corporation of the Cty of
constituted wunder the City of Nagpur Corporation Act,

(Madhya Pradesh Act No. 2 of 1950). Disputes arose between
the Corporation and the enployees in various departnments of
the Corporation in respect of wage scales, gratuity,

provident fund, house rent, confirnmation, allowances
The CGovernnent of the State of Madhya Pradesh by its

dat ed Cctober 23, 1956, referred the said disputes under
39 of the Act to the State Industrial Court, Nagpur and

reference was nunbered as Industrial Reference No.

1956. The appellant filed a statenment before the Industria

Court questioning the jurisdiction of that Court,

alia, on the ground that the Corporation was not an industry
as defined by the Act. On February 13, 1957, the Industria
Court made a prelimnary order holding that the Corporation
was an industry and that the further question whether

departnent of the Corporation was an industry or not,

be decided on the evidence. The appellant challenged

correctness of that order by filing a petition under

226 of the Constitution in the H gh Court of Bonbay
Nagpur, but that petition was disnissed, as the award was
made before its hearing. On June 3, 1957, the Industria
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Court nmde an award holding that the Corporation was an
i ndustry and further that all departnents of the Corporation
were covered by the said definition. It also revised the
pay scales of the enployees and accepted the major denmands
made by them On July 15, 1957, the appellant again filed a
petition in the H gh Court of Bombay at Nagpur
946

guestioning the validity and the, correctness of the
aid award. A division bench of the said H gh Court, by its
order dated September 11, 1957, rejected the contention of
the appellant that the, Corporation was not an industry as
defined by the Act and remanded the case to the State
I ndustri al Court  to decide the activities of whi ch
departnents of the Corporation fell within the definition of
"industry" given'in the Act and to re-exan ne the schedul es
and categories of persons and to restrict the award to the
per sons concerned wthin the definition of the wor d
“industry” in the Act. On renmand, the said Industrial Court
scrutinized the activities of each of the departnents of the
Corporation and hold that all the departnents of the
Corporation, except those dealing with (i) assessnent and
| evy of house-tax, (ii) assessment and | evy and pulling down
of dil api dated houses, (iv) prevention and control of food
adul teration and (v) maintenance of cattle pounds, were
covered by the definition of "industry" under the Act. It
further gave findings in regard to the disputes between be
parties and also as to the persons entitled to the reliefs.
It is not necessary to give the particular-. of the findings
arrived at or the relief given by the Industrial Court, as

nothing turns upon themin this appeal. The appellant by
special leave filed inthis Court Civil Appeal No. 143 of
1959 against the award of the Industrial Court. It also

filed in this Court by special |leave Civil Appeal No. 144 of
1959 against the order of the H gh Court holding that the
activities of the Corporation canme under the definition of
"industry" in the Act and renmanding the case to the
Industrial Court for decision on nerits in respect of each
of the activities of the Corporation

Cvil Appeal No. 545 of 1958, the third appeal in this
batch, arises out of a reference nmade by the State
Government of Madhya Pradesh .in regard to the disputes
between the appellant, i.e. the Corporation of the City of
Nagpur, and the enployees of the Corporationin the Fire
]Brigade Departnent, representing thenselves and ot her

enpl oyees. The said reference was nunbered as |[|ndustrial
Ref erence No. 1
947

of 1957. As there was overl apping of the di sputes raised
in Industrial Reference No. 18 of 1956 and I ndustria
Ref erence No. 1 of 1957, the Industri al Court heard both
the references together and, by consent, the evidence in
Ref erence No. 18 of 1956 was treated 'as evidence in

Ref erence No. 1 of 1957. On Decenber 14, 1957, ‘an award was
made in Reference No. 1 of 1957 and it was based on the
findings in the anard made in Reference No. 18 of 1956. The
Industrial Court held that the Fire Brigade ] Departnment was
an industry wthin the nmeaning of the Act and, on that
basi s, gave the necessary reliefs to the enpl oyees.

M. Aggarwal a, | earned counsel appearing for the appellant
in the first two appeals, raised before us the follow ng
points: (1) No service rendered by the Corporation would be
an industry as defined by s. 2(14) of the Act. (2) Assumng
t hat some of the services of the Cor poration are
conprehended by the definition of " industry " in the Act,
the said services, in order to satisfy the definition, mnust
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"be analogous to a business or trade. (3) Even otherw se,
the activities of the Corporation to be called industry nust
partake the common characteristics of an industry. (4) The,
finding of the Industrial Court holding that the various
departments of the Corporation are industries is not
correct, as the services rendered by the said departnents do
not satisfy either of the aforesaid two tests.
The first question need not detain us, for it has now been
finally decided by two decisions of this Court against the
appel | ant. In D. N Banerji v. P. R Mikherjee (1), the
chairman of a nmunicipality dismssed two of its enployees,
nanely, the Sanitary Inspector and the Head Clerk, and the
Muni ci pal Workers’ Union questioned the propriety of the
di smi ssal and claimed that they should be reinstated and the
matter was referred by the Governnment to the Industria
Tri bunal for adjudication under the Industrial Disputes Act.
In that case two questions were raised before this Court-one
was whether the said dispute was industrial dispute wthin
t he
948

meaning of s. 2(j) of the Industrial D sputes Act and
the other was whether the Industrial Disputes Act was
invalid inasmuch as it allowed the Tribunal to reinstate
enpl oyees and to that extent trenched on the power of
the chairman to appoint and disniss enployees. This Court
held that the Act was not invalid, as it was in pith and
substance a |l aw in respect of industrial and | abour disputes
and t hat the conservancy service render ed by t he
munici pality  was an industry and the dispute between the
muni ci pal ity and the enpl oyees of the conservancy depart nent
was an industrial dispute wthin the neaning of the
Industrial Disputes Act. This decision was followed by this
Court in Baroda Borough Municipality v. Its Workmen (1). In
that case the effect of the earlier decision was sumuarized
thus, at p. 38:
"1t is nowfinally settled by the decision of this Court in
D. N Banerji v. P. R._Mikherjee (2) that '‘a nmunicipa
undertaking of the nature we have under consideration here
is an " industry " within the meaning of the definition of
that word in s. 2(j) of the Industrial D sputes Act, 1947,
and that the expression " industrial dispute " in that Act
i ncl udes di sputes between nunicipalities and their enployees
in branches of work that can be regarded as anal ogous to the
carrying on of a trade or business."
In that case the worknmen enployed in the electricity
department of the Baroda Municipality denmanded bonus. The
el ectricity undertaking of the Baroda Minicipality was @ held
to be an industry and the dispute between the Minicipality
and its enployees an industrial dispute. Bonus was refused
on other grounds and we are not concerned with that aspect
of the case here. These two cases, therefore, have finally
and authoritatively held that nunicipal undertakings could
be " industry " wthin the meaning of the Industria
Di sputes Act.
A faint argument is attenpted to sustain a distinction
between the definition of an "industry" in the Industria
Di sputes Act and the definition of the sane word in the Act
in question. Section 2(j) of the
(1) [1957] S.C.R 33.
(2) [1953] S.C.R 302
949
Industrial Disputes Act defines i ndustry " to nean any
busi ness, trade, undertaking, manufacture or calling of
enpl oyers and to include any calling service, enploynent,
handi craft, or industrial occupation or avocation of worknen
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". Section 2(14) of the Act divides the definition into

three parts, nanel vy, " (a) any busi ness, trade,
manuf acturing or mning undertaking or calling of enployers,
(b) any calling, service, enploynent, handi cr af t or
i ndustrial occupation or avocation of enployees, and (c) any
branch of an industry or a group of industries.™ A
conparative study of these two sections brings out the
following differences: Wiile the definition of " industry "

in the Industrial Disputes Act neans certain things and
includes others, the definition of " industry " in the Act
includes the three categories described therein; while the

definition in the former Act places ’'undertaking’ in a
category different from’ manufacturing or mining ' , in the
latter Act it is qualified by the words 'manufacturing or
mning’ . |In our viewthese differences do not justify us in
taking a different view fromthat accepted by this Court in
the foregoing decisions. Clause (a) of the definition
defines industry with reference to the enployers and cl. (b)
with reference to the enployees. Excluding the words

"manufacturing or mning undertaking fromcl. (a) of the
definition, the other words in cls. (a) and (b) thereof are
conpr ehensi ve enough to take in all the categories which the
definition of ™industry" in the Industrial D sputes Act wl|
take in. That apart, a perusal of the decision of this
Court in D. N Banerji v. P. R Mikherjee (1) does not
indicate that' this Court would have cone to a different
conclusion if the word " undertaking " in the Industria
Di sputes Act was qualified by the words " manufacturing or
mning ". The decisionwas founded on a broader basis,
having regard to the history of the |egislation, the cognate
definitions in the Act and the inclusive part of the
definition corresponding to s. 2(14)(b) of the Act. W,
therefore, hold that a service rendered by a corporation, if
it complies with the conditions inmplicit in the definition-
whi ch we woul d consider _at a | ater stage

(1) [21953] S.C R 302

950

of the judgnment-will  bean within th
nmeani ng of the definition in the Act.

The next question is  whether activity of "t he
Corporation is not i ndustry "-unless it shares the common
characteristics of an industry. The fol |l owi ng five
characteristics are stated to be the conditions inplicit in
the definition: (i) the activity nmust concern the production
or distribution of good or services; (ii) it ~must be to
serve others but not to oneself; (iii) it nust involve co-
operative effort between enployer and “enployer between
capital an labour; (iv) it nmust be done as a comercia
transaction and (v) it nust not be in exercise of pure
governmental functions.

W have considered this aspect in State of Bonbay v. The
Hospital Maazdoor Sabha (1) in the context of ‘the definition
of " industry in the Industrial D sputes Act and
formulated certain broad principles. But as this case /s
concerned with the definition of "industry" in a different
Act, we shall briefly resurvey the law on the subject with
specific reference to a corporation

Let wus scrutinize the definition of i ndustry to
ascertain whether all or some of the conditions are inplicit
in the definition and whether the said conditions constitute
the necessary basis for it. The true neaning of the section
nust be gathered from the expressed intention of the
Legislature. Maxwell in his book "On the Interpretation of
Statutes”, 10th Edn., rightly points out at p. 2 that " |If
the words of the statute are in thenselves precise and

i ndustry
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unanbi guous no nore is necessary than to expound those,
words in their natural and ordinary sense, the words
thensel ves in such case best declaring the intention of the
| egislature ". The words used in the section are clear and
unamnbi guous and they prima facie are of the widest inport.
We have pointed out that the section is in tw parts: cl

(a) defines " industry " with reference to enployers and cl
(b) defines it with reference to enployees. Cl ause
(c) extends the definition to any branch of an industry or
a group of industries, i.e., industries Coming wthin the
definition of cls. (a) and (b). It is said that in
(1)[1960] 2 S.C. R 866.

951

construing the definition we nust adopt the rule of
construction noscuntur a sociis. Maxwel |  explains this

doctrine at p. 332 thus:

" When two or nmore words which are susceptible of anal ogous
nmeani ng are coupl ed together noscuntur a sociis. They are
understood to be used in their cognate sense. They take, as
it _were, ~their colour fromeach other, that is, the nore

general is restricted to a sense analogous to the |ess
general ." On the basis of this doctrine, it is argued that
the words following the words " any business, trade,

manuf acturing or -~ mning undertaking " shall partake the
characteristics of any business, trade, manufacturing or
m ning undertaking, and the words " ‘any «calling, service,
enpl oyrment, | handi craft or industrial occupation or avocation
of enployees " shall share the qualities of an industria
occupation or avocation. -1n other words, the general word "
calling " inecl. (a) is controlled by the words preceding
it, and the general words " calling, service etc." in cl.
(b) are restricted by the succeeding words. " industria
occupation or avocation ". This doctrine was dealt with by
this Court in State of Bonmbay v. The Hospital Mazdoor Sabha
(1). Therein this Court-has considered the scope of this
doctrine and has observed thus:

" 1t must be borne in mnd that noscuntur a sociis is nerely
a rule of construction and it cannot prevail in cases  where
it is clear that the wi der words have been del iberately used
in or der to meke the scope of t he def i ned wor d
correspondingly wder. It is only where the intention of
the Legislature in associating wider words with words of
narrower significance is doubtful that the present rule of

construction can be wusefully applied. It can also be
applied where the nmeaning of the words of wider inport -is
doubtful; but where the object of the Legislature in using

wider words is clear and free of anmbiguity, the rule of
construction in question cannot be pressed into service.
The said doctrine, therefore, cannot be invoked in |cases
where the intention of the Legislature is clear and free of
ambiguity. The phraseol ogy used in the
(1) [1960] 2 S.C. R 866
952

section is very clear and it is not susceptible of any
ambiguity. The words used in the first part of cl. (b) are
unqual i fied; and the qualification is introduced only in the

| ater part. | the words " cal l'i ng, service
enpl oyment, handicraft " are really intended to be qualified
by the adjective " industrial ", one should expect t he

Legislature to affix the adjective to the first word "
calling " rather than to the |ast word occupations." The
inclusive definitionis a wellrecognized device to enlarge
the meaning of the word defined, and, therefore, the word |,
"industry " nust be construed as conprehending not only such
things as it signifies according to its natural inport but
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also those things the definition declares that it should
i nclude: see Stroud' s Judicial Dictionary, Vol. 2, p. 1416.
So construed, every calling, service, enployment of an
enpl oyee or any business, trade or calling of an enployer

will be an industry. But such a wide neaning appears to
overreach the objects for which the Act was passed. It is,
therefore, necessary to I|limt its scope on permissible

grounds , having regard to the aim scope and the object of
the whole Act. To arrive at the real neaning of the words,
Lord Coke in Heydon's case, (1) says that the follow ng
matters are to be considered: (1) What was the |aw before
the Act was passed ; (2) Wiat was the mi schief or defect for
which the | aw had not provided; (3) Wuat renmedy Parlianment
hap, appointed; and (4) The reason of the, renmedy. The word
" enpl oyers in el. (a) and the word enpl oyees in cl

(b) indicate that the fundanental basis for the application
of the definition is the existence of that relationship

The cognate definitions of "industrial dispute", "enployer",
" enpl oyee ", also support it. The long title of the Act as
wel |l as its preanbl e show that the Act was passed to nmke

provision for the pronotion of industries and peaceful and
am cable settlement of disputes between enployers and
enpl oyees in _-an organized activity by conciliation and
arbitration and for certain other purposes. |f the preanble
is read with the historical background for the passing of
the Act, it is manifest that the Act was introduced as an
(1)[1584] 3 Rep. 7 b.

953

i mportant step in achieving social justice. The Act seeks
to aneliorate the service conditions of the workers, to
provide a machinery for resolving their conflicts and to
encour age co-operative effort - in the service of t he
conmuni ty. The history of labour legislation both in
Engl and and India al so shows that

it was aimed nore to aneliorate the conditions of service of
the |labour in organized activities than to anything else.
The Act was not intended to reach the personal services
whi ch do not depend upon the enpl oynent of a | abour force.
Bef ore considering the positive aspects of the definition,
what is not an industry nay be considered. However wi'de the
definition of " industry may be, it cannot include the
regal or sovereign functions of State. This is the _agreed
basis of the argunents at the Bar, though the |earned
counsel differed on the anmbit of such functions. VWile the
| earned counsel for the Corporation would like to enlarge
the scope of these functions so as to conprehend all  the
wel fare activities of a nodern State, the  |earned counse
for the respondents would seek to confine themto what are
aptly termed " the primary and inalienable functions of ' a
constitutional governnent ". It is said that in a npdern
State the sovereign power extends to all - the statutory
functions of the State except to the business of trading and
i ndustrial transactions undertaken by it in its quasi-
private personality. Sustenance for this contention s
sought to be drawn from Hol | and’ s Juri sprudence, whereinthe
| earned author divides the general heading "Public Law "
into four sab-heads and under the sub-head "Administrative
Law " he deals with a variety of topics including welfare
and social activities of a State. The treatnment of the
subject " Public Law " by Holland and other authors, in our
view, has no relevancy in appreciating the scope of the
concept of regal powers-which have acquired a definite
connot at i on. Lord Watson, in Coonber v. Justices of Berks
(1), describes the functions such as administration of
justice, nmaintenance of order and repression of «crime, as
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anong t he primary and inalienable functions of a
constitutional Govern-
(1)(1883-84) 9 App. Cas, 61, 74

954
nment . |saacs, J., in his dissenting judgnent in The
Feder at ed State School Teachers’ Associ ation of

the Australia v. The State of Victoria (1), concisely states
thus at p. 585 -

Regal functions are inescapable and inalienable.
Such are the legislative power, the adm nistration of |aws,
the exercise of the judicial power. Non-regal functions my
be assuned by nmeans of the legislative power. But when they
are assuned the State .acts sinply as a huge corporation
with its legislation as the charter. |Its action under the
| egislation, so far as it is not regal execution of the |aw
is nerely analogous to that of a private conpany simlarly
aut horised. "
These words clearly mark out the anbit of the rega
functi ons as distinguished fromthe other powers of a State.
It _could not have been, therefore, in the contenplation of
the Legislature to bring in the regal functions of the State
wi t hin t he definition of industry and t hus conf er
jurisdiction on Industrial Courts to decide disputes in
respect thereof. W, therefore, exclude the regal functions
of a State fromthe definition of industry.
This |l eads us to the question whether the Corporation can be
said to exercise regal functions by |legislative delegation
The Corporation functions under a statute and its powers,
duties and ‘liabilities -are regulated by it. It is a
juristic person and it can sue and be sued.in its nane. The
statute constituting it may confer upon it sone strictly
regal functions and other nunicipal functions. In County
Council of M ddlesex v. Assessnent Committee of St. George's
Union (2), certain prem ses were used for the administration
of justice and al so for nunicipal purposes. The question
rai sed was whether the said prem ses were rateable and the
Court held that they were rateable in so far as they were
occupi ed for munici pal purposes and not rateable in so fares
they were occupied for the adm nistrationof justice, ' which
was held to be a function of the Crown.~ So too, the Suprene
Court of America in Verisinm Vasquez Vil as
(1) (1929) 41 C. L.R 569.
(2) (1896) 2 QB.D. 143
955
v. Cty of Mnila (1) expounded the dual character of a
muni ci pal corporation thus:
" They exercise powers which are governnental and powers
which are of a private or business character. 1In the one
character a nunicipal corporation is a . governnental & sub-
division, and for that purpose exercises by delegation a
part of the sovereignty of the State. In the other
character it is a nmere legal entity or juristic person. I'n
the latter <character it stands for the comunity in the
adm ni stration of |ocal affairs wholly beyond the sphere of
the public purposes for which its governmental powers -are

conferred. "
| saacs and Rich, JJ., in The Federated Municipal and Shire
Counci | Enpl oyees’ Union of Australia v. Mel bour ne

Corporation (2) in the context of the dual functions of
State say much to the sane effect at p. 530:

" Here we have the discrinen of Crown exenption. If a
nmuni cipality either (1) is legally enpowered to perform and
does performany function whatever for the Crown., or (2) is
awful ly enpowered to perform and does performany function
which constitutionally is inalienably a Crown function-as,
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for instance, the administration of justice the nmunicipality
is in law presuned to represent the Crown, and the exenption
applies. QO herwise, it is outside that exenption, and, if
impliedly exenpted at all, sone other principle nust be
resorted to. The making and mai ntenance of streets in the
muni cipality is not within either proposition.”

A corporation may, therefore, discharge a dual function : it
nmay be statutorily entrusted with regal functions strictly
so-cal |l ed, such as naking of |aws, disposal of certain cases
judicially etc., and also with other welfare activities.
The former, being delegated regal functions, nust be
excluded fromthe anmbit of the definition of "industry".

The next head of exclusion fromthe definition is put by the
| earned counsel for the appellant thus : A nunicipality in
the nodern polity is also a trading

(1) 220 U S. 345. 356; 55 L. Ed. 491, 495.

(2) (1918-19),26 C. L. R 508, 530-531
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and industrial corporation and in that capacity is enpowered
to carry on undertaki ngs partaki ng the Character of

busi ness and trade, and that the definition of "industry" in
the Act only takes in such undertakings and no ot her
statutory activities. To state it differently, t he
contention is that activities which partake the character of
trade and /business in the hands of a private individua
would be an industry if undertaken by a corporation. Sone
observations made by this Court in Do N. Banerji v. P. R
Mukherjee (1) ‘are relied upon in support of this contention
Chandr asekbara  Aiyar, J., speaking for the Court made the
foll owi ng observations at p. 317:

"Having regard to the definitions found in our Act, the aim
or objective that the Legislature had in view and the
nature, variety and range of disputes that occur between
enpl oyees and enployees, we are forced to the conclusion
that the definitions in our Act include also disputes that
m ght arise between municipalities and their enployees in
branches of work that can be said to be analogous to the
carrying out of a trade or business."

Enphasis is laid upon the words " anal ogous to 'the carrying
out of a trade or business" ‘and an argunment is built ‘upon
those words to the effect that this Court held that only
such activities of municipalities analogous to trade or
business would be industry wthin the neaning of the
definition of "industry" in the Act. This argunent, if we
my say so, is the result of an incorrect reading of the
deci si on. There the question was  whether the sanitary
department of a municipality was an industry wthin the
meaning of the |Industrial D sputes Act. and whether the
di spute between the nmunicipality and its enployees in that
departnment was an industrial dispute thereunder. At p. 311
the | earned Judge specifically deals with a contention based
upon the collocation of the words in the | section and

observes

" Though the word "undertaking" in the definition of
"industry" is wedged in between business and trade on the
one hand and manufacture on the other, and though therefore
it mght mean only a business or trade undertaking, still it
must be

(1) [1953] S.C.R 302

957

renmenbered that if that were so, there wag no need to use
the word separately from business or trade. The wi der
inmport is attracted even nore clearly when we ook at the
latter part of the definition which refers to “cal l'i ng,

service, enmployment, or industrial occupation or avocation
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of worknen." "Undertaking” in the first part of the
definition and "industrial occupation. or avocation" in the
second part obviously nean nuch nore than what is ordinarily
under st ood by trade or business. The definition was
apparently-intended to include within its scope what might
Dot strictly be called a trade or business venture."

This passage |leaves no roomfor doubt that this Court
construed the terns of the definition of "industry" in a way
which takes in activities which are not strictly call ed
trade or business. Therefore the words "not strictly be
called a trade or business venture" and the words "anal ogous
to the carrying out, of a trade or business" enphasize nore
the nature of the organised activity inplicit in a trade or
busi ness than to equate the other activities with trade or
busi ness. This is nmade nore clear by the | earned Judge when
be expressly reserves the Court’s opinion on a wder

guestion in the following words at p. 318:

"It is wunnecessary to deci de whether disputes arising in
rellation to purely admnistrative work fall wthin their
ambit. "

We-_cannot, therefore, agree with the contention that the
sai d decision, when it expressly accepted the conprehensive
meani ng which the “words of the section naturally bear
intended to circunscribe the wide sweep of the section to
busi ness or trade and activities in the nature of trade or
busi ness. Nor /a fair reading of the section bears out such
a construction. W have already indicated our view on the
construction ‘of the section, having regard to the clear
phraseol ogy ‘used therein, ~that the  section cannot be
confined to trade or business or activities analogous to
trade or business.
A nmore workabl e and reasonable test islaid down in an
Australian decision cited at the Bar, and that test has al so
been accepted and applied by this Court. In Federated
Engi ne-Drivers and Firenen’s Association
958

of Australia, and ‘Ghers v. The Br oken. Hil
Proprietory Conpany Limted and Qhers (1) a distinction was
drawmn between tradi ng and non-tradi ng operations, but the
guestion as to how far non-trading operations attracted the
definition of "industry" was |eft undeci ded. That ~question
fell to be decided in The Muni ci-pal and Shire Counci
Enpl oyees’ Union of Australia v. Ml boure Corporation (2 )

and that decision, if we may say so, is illunminating and
throws considerable |ight on the question to be decided -in
the present appeal. It was held by the H gh Court of

Australia that the Commonwealth Court of ~Conciliation and
Arbitration had authority to determ ne by award a dispute
bet ween an organi zation of enployees regi stered in
connection wth "municipal and shire councils, nunicipa
trusts and simlar industries", and nunicipal ' corporations
constituted wunder State |aws. The dispute there related to
those operations of nunicipal corporations which consisted
of the making, maintenance, control and lighting of public
streets. The |earned Judges di scussed at | ength the neaning
of the word "industrial dispute”" ins. 51 (XXXV) ofthe
Constitution of Australia. It is mnifest from this
deci sion that even activities of a nunicipality which cannot
be described as trading activities can be the subject-matter
of an industrial dispute. Isaacs, J.,in his dissenting
judgrment in The Federated State School Teachers’ Association
of Australia v. The State of Victoria (3), has concisely
expressed this idea at p. 587 thus:

"The material question is: Wat is the nature of the actua
function assunmed is it a service that the State could have
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left to private enterprise, and, if so fulfilled, could such
a depute be "industrial" ?" This test steers clear of the

argunent that to be an industry the activity shall be a
trading activity. |If a service performed by an individua
is an industry, it will continue to be so notwthstanding

the fact that it is undertaken by a corporation
Anot her test suggested by the |earned counsel may be

scrutinized. It is said that unless there is a
(1) (1913) 16 C L.R 245. (2) (1918-19) 26 C.L.R 508, 530-
531

(3) (1929) 41 C.L.R 569
959

quid pro quo for the service, it cannot be an industry. This
is the sane argunent, nanely, that the service nust be in
-the nature of trade in a different garb. This Court in D
N. Banerji v. P. B. Mikherjee (1) has held that neither the
i nvestnment ~of capital or the exi stence of profitearning
notive seens to beta sine gua non or necessary el enent
in/ the nodern conception of industry. The conception that
unless the public who are benefited by the services pay in
cash for the services rendered to them the services so
rendered cannot be industry is based upon an exploded theory.

As observed by Chandrasekhara Aiyar, J., "the conflicts
between capital and | abour have now to be determ ned nore
from the standpoint of status than of contract". Isaac and
Rich, JJ., in The Fede rated WMunicipal and Shire Counci
Enpl oyees’ Uni on of Australia v. -Melbourne Corporation
(2) fornulated the nodern concept of industry at p. 554
t hus:

I ndustrial disputes occur when, in relation to operations
in which capital and | abour are contributed in co-operation
for the satisfaction of human wants or  desires, those
engaged in co-operation dispute as to the basis to be

observed, by the parti es  engaged, respecting either a
share of the product or any other terns and conditions of
their cooperation

The | earned Judges proceeded to state at p. 564:
" The question of profit-naking maybe i nportant from an
income tax point of view, as in nmany nmunicipal cases in

Engl and; but, from an industri al di spute point of view, it
cannot matter whether the expenditure is met by fares
from passengers or from rates. In each case the

"municipality is performng a function; and inthe one case
it perfornms it with a variation in contrast with the other
| saac, J., elaborated the theme in his dissenting judgnent

in The Federated State School Teachers’ Association of
Australia v. The State of Victoria (3) at p. 577 thus:

" The contention sounds |ike an echo fromthe dark ages
of industry and political econony............... Such

di sputes are not sinply a claimto share
(1) [1953] S.C R 302 (2) [1918-19] 26 C L:R 508, 539-531.
122 (3) [1929] 41 C.L.R 569.
960

the material wealth jointly produced and capable of
registration in statistics. At heart they are a struggle,
constantly beconing nore intense on the part of the enployed

group engaged in co-operation with the enploying group
in rendering services to the community essential for a
hi gher gener al human wel fare, to share in that welfare
in a greater degree. All industrial enterprises contribute

nore or less to the general welfare of the conmmunity, and
this is a nost material consideration when we come to
determne the present question apart from the particular
contention raised at the Bar.

Monet ary considerations for service is, therefore, not an
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essential characteristic of industry in a nodern State.

The | earned counsel then sought to denmarcate the activities
of a nunicipality into three categories, nanely, (i) the
activities of the departnent which perfornms the services;
(ii) those of the departnment which only inpose taxes,
collect them and administer them and (iii) those of the
departments which are purely in admnistrative charge of
ot her departnents. W do not see any justification for this
artificial division of municipal activities. Barring the
regal functions of a nunicipality, if such other activities
of it, if undertaken by an individual, would be industry;
then they would equally be industry in the hands of a

nmuni ci pality. It would be unrealistic to draw a |line
between a departnent doing a service and a departnent
controlling or feeding it. Super vi si on and act ua
, performance of service are integral part of the sane
activity. I'n other words, whether these three functions are

carried out by one departnent or divided between three
departnments, the entire organi zational activity would be an
industry. This aspect of the question was incidentally
t ouched upon by this Court in- Baroda Borough Minicipality v.
Its Worknen and the follow ng passage at p. 49 reads thus:

" W have already pointed out that under the Minicipal Act a
muni ci pal ity ‘may performvarious functions, some obligatory
and sone discretional. The activities may be of a conposite
nature,: sone

(1) [1957] S.C R 33
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of the departnents may be nostly earning departnments and
some nostly spendi ng ~departments. For exanpl e, the
department whi ch collects nunici pal taxes or. other nunicipal
revenue, is essentially an earning departnment whereas the
sanitary depart ment or other service depart ment is
essentially a spending departnment. There nmay indeed be
departments where the earning and spending may al nost

bal ance each other."

e have extracted thi's passage only because the

observations are apposite to the di scussion‘on hand but not
to express our concurrence with the conclusion 'drawn in that
case. The question of bonus does not fall to be considered
in the present appeal. These observations ~and support to
our view that integrated activities of a nunicipality cannot
be separated to take in some under the definition of "
i ndustry " and exclude others fromit.
W can also visualize different situations. A particular
activity of a nmunicipality my be covered by the definition
of "industry". If the financial and admi ni strative
departnments are solely in charge of that activity, there can
be no difficulty in treating those two departnments also as
part of the industry. But there nmay be cases where the said
two departnents may not only be in charge of a particular
activity or service covered by the definition of "industry"
but also in charge of other activity or activities falling
outside the definition of "industry".ln such cases a worKking
rule may be evolved to advance social justice consistent
with the principles of equity. In such cases the solution to
the probl em depends upon the answer to the question whether
such a departnment is primarily and predom nantly concerned

with i ndustri al activity or i ncidental ly connect ed
therew t h.
The result of the discussion may be sunmarized thus: (1) The

definition of industry " in the Act is very conprehensive,
It isintw parts: one part defines it fromthe standpoint
of the enployer and the other fromthe standpoint of the
enpl oyee. |If an activity falls under either part of the
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definition, it will be an industry within the neaning of the
Act .
962

(2) The history of industrial disputes and the |egisla-
tion recogni zes the basic concept that the activity shal
be an organi zed one and not that which pertains to private
or personal enploynment. (3) The regal functions described
as prinmary and inalienable functions of State t hough
statutorily delegated to corporation are necessarily
excluded from the purview of the definition. Such rega
functions shal | be confined to | egi sl ative power ,

admnistration of law and judicial power. (4) If a service
rendered by an individual or a private person would be an
i ndustry, it would equally be an industry in the hands of a
corporation. (5) If a service rendered by a corporation is
an industry, the enployees in the departnents connected with
that service, whether financial adm nistrative or executive,
would be entitled to the benefits of the Act. (6) If a
department of a nmunicipality di scharges many functions, sone
pertaining to industry as defined in the Act and other non-
i ndustrial activities, the predom nant functions of the
departnment shall be the criterion for the purposes of the
Act .
The foll owi ng are the various departments of the Nagpur Cty
Corporation; (1) General Admnistration Departnent; (2)
Cctroi Departnent; (3) Tax Departnent; (4) Public Conveyance
Departnent; (5) Fire Brigade Departnment; (6) Li ghti ng
Departrment; « (7) Water Works Departrment; (8) City Engineer
Department; (9) Enforcenent (encroachment) Departnent: (10)
Sewage Punping - Station Departnent; (11) Sewage Far m
Departnment; (12) Health Departnrent; (13) Market Departnent;
(14) Cattle Pound Departnent; (15) Public Gardens Depart-
nent ; (16) Public Wrks Departnment; (17) Assessnent
Depart ment ; (18) Estate Depart ment ; (19) Educati on
Department; (20) Printing Press Departnent; (21) Wrkshop
Department; and (22) Building Departnent. Qut of these
departnments, the State Industrial Court has held that al
the departnents except those pertaining to” (i) assessnent
and |evy of house-tax, (ii) assessnent and | evy of octroi
(iii) renoval of encroachment and  pul ling down of
di | api dat ed houses, (iv) naintenance of cattle pounds,
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and (v) prevention and control of food adulteration, are
industries. Even in regard to the departnents whi ch the
State Industrial Tribunal held to be industries it denied
relief to persons who are not covered by the definition of "
enpl oyees " in the Act. As the enpl oyees have not preferred
any appeal against the award in so far as it went against
t hem nothing further need be saidin regard to the
aforesaid five departnents.
Bef ore we consi der whether all or any of the departnments of

the Corporation fall within the definition of " industry "
in the Act, it will be convenient to notice the schene of
the City of Nagpur Corporation Act, 1948 (Madhya Pradesh Act
No. 2 of 1950). Section 7 makes the Corporation a body

corporate with perpetual succession and a conmmon seal

Secti on 6 describes the municipal authorities charged with
the execution of the Act and they are: (a) the Corporation

(b) the Standing Committee; and (c) the Chi ef Executive
Oficer. Chapter Il of Part 11 contains the af oresaid
sections and it further provides for the constitution of
the Corporation and the node of election to the said body.
Chapter Il of the said Part prescribes the procedure for
the conduct of business of the Corporation. Chapter 1V
thereof provides for the appointment of municipal officers
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and servants and for their punishnent and renoval . Chapt er
V deals with powers, duties and functions of the municipa
authorities; it gives the obligatory and discretionary
duties of the Corporation. Under s. 57, the Corporation
shall make adequate provision, by any means or measures
which it my lawfully use or take, such as for [lighting
public streets, <cleaning of public streets,disposal of
ni ghtsoi |l and rubbi sh, naintenance of firebrigade and other
wel fare activities in the interest of the public. Secti on
58 confers a discretionary power on the Corporation to
provide for other amenities not covered by s. 57, and which
are conparatively not absolutely essential but are necessary
for the happi ness of the people of the State. Provisions of
Ch. VI enable the nunicipality to hold and acquire
properties, to nanage public institutions nmaintai ned out of
muni ci pal funds. Section 79 enjoins on the
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muni-ci pal ity to apply the fund available with it to
di scharge its statutory duties and pay salaries and
al'l owances of its various servants. Chapter |X enables the
municipality to raise loans on the security of its
properties for discharging debts and for neeting the capita
expendi t ure. Part IV enpowers the nunicipality to imnpose

taxes for the purposes of this Act and al so describes the
procedure for collecting the sane. Part V confers powers and
i nposes duties on the Corporation and its officers in
respect of public health, safety and convenience. This Part
deal s with public convenience, drains and privies,
conservancy, ‘sanitary provisions, water supply and drainage,
regul ation of factories and trades, markets and slaughter
pl aces, food, drink, drug and dangerous articles, prevention
of infectious diseases and di sposal of the dead. Part Vi
enpowers the Corporation to draw up townpl anni ng schenes, to
regulate erection and re-erection of buildings, to close
public streets, to renpbve obstruction in streets, to
regul ate laying of new streets, to dispose of mad and stray
dogs, to control public begging, to prohibit brothels etc.
Part WVIII |ays down the general provisions for carrying on
t he muni ci pal admi ni stration and also enabling = the
Corporation to nake by-laws for carrying out the provisions
and intentions of the Act. Shortly stated, the Act creates
the Corporation a juristic person capable of holding and
di sposing of property, confers power on it to inmpose and
collect taxes and licence fees, to borrow noney, to decide
di sput es in the first instance -in respect t her eof,
constitutes the anounts so collected as the fund of / the
muni ci pality fromand out of which the liabilities of the
Corporation are nmet and the salaries of its enployees are
paid, inposed on it duties to carry out various welfare
activities in the interest of the public, confers on it
powers for, inplenmenting their duties satisfactorily and
also powers to nmmke by-laws for regulating its various
functi ons. In short, a corporation is analogous to a big
public conpany carrying out nost of the duties which such a
conpany can undertake to do with the difference that certain
statutory powers have been conferred on the corporation for
carrying out its functions nore satisfactorily.
965

Wth this background | et us take each of the departments of
the Corporation held by the State Industrial Court to be
governed by the Act.

(i) Tax Departnent: The mmin functions of this departnent
are the inposition and coll ection of conservancy, water and
property taxes. No separate staff has been enpl oyed for the
assessment and levy of property taxes: the sane staff does
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the work connected with assessnment and col |l ection of water
rates as well as scavenging taxes. It is not disputed that
the work of assessment and |levy of water rate and scavengi ng
rate for private latrines is far heavier than the other
works entrusted to this departnent. No attenpt has been
made to allocate specific proportion of the staff for
different functions. W, therefore, must accept the finding
of the State Industrial Court that the staff of this
departrment doing clerical or manual work predom nantly does
the work connected with scavening taxes and water rate. The
said rates are really intended as fees for the service
render ed. The services, nanely, scavenging and supply of
water, can equally be undertaken by a private firm or an
i ndi vidual for remuneration and the fact that the nmunici-
pality does the same duty does not nake it any the less a

service coming under  the definition of "industry". We
woul d, however, prefer to sustain the finding on a broader
basi s. There cannot be a distinction between property tax

and other taxes collected by the nunicipality for the
pur pose of designating the tax departnent as an industry or
otherwise. The schene of the Corporation Act is that taxes
and fees are collected in order to enable the nunicipality
to discharge its statutory functions. |If the functions so
di scharged are wholly or predomnantly covered by the
definition of " industry ", it would be illogical to exclude
the tax department fromthe definition. Wile in the case
of private individuals or firnms services are paid in cash or
otherwise, 'in the case of" public institutions, as the
services are ‘rendered to the public, the taxes collected
from themconstitute a fund for perform ng those services.
As npst of the services rendered by the nunicipality cone

under the definition of industry ", we should hold that the
enpl oyees of the
966

tax department are al'so entitled to the benefits under
the Act.
(ii) Public Conveyance Departnment: This is a'tax which is a
wheel -cumroad tax. Conveyance department is neant to

regul ate the using of cycles, rickshaws, bullock-carts  etc.
This departnment recovers registrati on fees for rickshaws,
licence fee from rickshaw drivers and  wheel tax from
bul | ock-carts. It al so recovers cycle tax on every -cycle
used in Corporation limts. (See the evidence of Wtness No
1 for Party No. 1). These taxes are therefore really fees
collected by the Corporation for the services rendered to
the owners of «cycles and other conveyances by way of
mai nt enance and construction of roads. These services can
equally be performed by a private individual or . a firm for
remuneration. It satisfies the tests laid down by us. ' This
departnment, therefore, is "an industry wthin the meaning of
the definition in the Act.

(iii) Fire Brigade Department: Ex. N A 22 gives the
duties of the driver-cumfitter of the Fire Bri gade
Depart ment . This exhibit indicates that the function of
this departnent is to attend to fire calls. Wtness No. 3
for Party No. 1 says that it is the duty of the firebrigade
to supply water at marriage functions and other public
functions. The firebrigade enpl oyees are not paid any extra
amount for supplying water at public or private functions.
Though the departnent renders sone extra services, the nmain
function of the departnment is to attend to " fire «calls".
Private bodies also can undertake this service. It is said
that wunder s. 333 of the City of Nagpur Corporation Act
powers are conferred on specified officers to renove or
order the renmoval of any person who interferes wth or
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i npedes the operation for extinguishing the fire, to close
any street or passage in or near which any fire is burning,
to break into or pull down or use for the passage of hoses
or other appliances, any premises for the purpose of
extinguishing the fire and generally to take such measures
as nmay appear necessary for the preservation of Ilife or
property, and that the services of the firebrigade cannot be
satisfactorily rendered w thout such powers and that no
private individua
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can perform the same. Here 'the argunent tends to be
fallacious as it ignores the distinction between he services
and the statutory powers conferred to satisfactorily
di scharge the said services. A private person or a firmcan
equally do the same services and nothing prevents the
| egi sl ature fromconferring sinmilar powers on an individua
or a firm -~ These services also satisfy all the tests laid
down by us and therefore we hold that this department is
al so an industry.

(i'v)Lighting Departnent: Lighting Departnment |ooks after
the arrangenents for lighting the streets in the Corporation

ar ea. There are two systens of lighting streets, nanely,
(1) by electricity, and (2) by kerosene oil lanps. Electric
street lighting “is given on contract to Nagpur Light and
Power Co., Nagpur, by the Corporation. Kerosene oil street
lighting is done departnentally by the Iighting departnent.
Electric Light and Power Co., is  responsible to the

Corporation' for street lighting. The said Conpany has to
fix electric lights according to the programme given to it
by the Corporation. The burning hours are also fixed by the
Corporation. The Corporation does not charge the public for
street lighting. (See the evidence of Wtness No. 5 for
Party No. 1). W have already indicated that quid pro coin
the shape of paynent of ~noney for particular services
rendered is not a necessary condition for the application of
the definition of "industry ". The services rendered by the
department satisfy the ternms of the definition. They also
satisfy both the positive and negative tests laid down by

us. We, therefore, hold that this departnent is an indus-
try.

(v) Water Works Departnent: This departnment maintains three
head-wor ks, Kanhan, Corewara, and Anbazeri. There are

punping stations at Kanhan and Gorewara. At the  punping
stations the water is filtered and punped into service
reservoir at Nagpur. The Corporation has a separate staff
at each punping station. It has also a separate staff ~ for
di stribution. In addition it mintains an assessnent.
departnment to assess water cess for the distribution of
water. (See the evidence of Wtness No. 9 for Party No. 1).
These three branches of the departnent have an

123
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admi ni strative and an executive staff. Whet her t he
services rendered by the departnment are concerned Wth
manuf acturing process or not, they are certainly covered by
the wide definition of " industry" in the Act. They al so
satisfy both the positive and negative tests laid down by
us. None of them conprises del egated regal functions
of State and they are such that a private individual can
equal ly undertake to do. We, therefore hold that the said
department conmes under the definition of "industry".

(vi) City Engi neers Departnment: The function of this
depart ment is to exercise supervisory an ad-
mnistrative control over, its subordinate departnents. The
City Engineer is the head of this departnent. (See the
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evidence of Wtness No. 5 for Party No. 1). As we are of
the view that the departnents subordinate to this departnent
come under the definition of "industry", this departnent,
which has administrative control Over those subordinate
departments, must be considered a part of those departnents.
If so, it follows that this departnent is also an industry.
(vii) Enforcenent (encroachnent) Departnent: The function of
this departnent is to renove encroachnment and unauthori sed
constructions and dil api dated houses. This departnent is a
section of the Estate Department. (See the evidence of
Wtness No. 5 for Party No. 1). It is contended that the
functions of this departnment are all statutory and that no
private individual can performthem Statutory powers are
conferred on the Corporation to renove encroachnent and
unaut hori sed construction and dil api dated houses. These
powers are necessary for the Corporation to protect its
properties and to prevent encroachnment thereon and to renove
di | .api dated houses in theinterest of the public. But if a
di stinction is nade between the powers and the nature of the

services rendered, it would be obvious that the services
rendered are not peculiar to a corporation. A private firm
may undertake to nanage the properties of others. It wll
have to. appoint persons to detect encroachment and to take
steps to recover possession of |ands encroached upon. The

only difference between a firmand a nunicipal corporation
is that the corporation
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can, in exercise of its statutory powers, renove the
encroachment, but it does not prevent the aggrieved party
from going to.a civil court to establish his title to the
property : but in the case of a firm it cannot take the | aw
into its own hands: it has to get the encroachnent renoved
through a court of law So far as the nature of the service
is concerned, nanely, protecting its properties in the
interest of the public fromencroachment and to recover
possession of the Iands encroached upon, there is no
essential distinction between the said service of the
Corporation and a simlar service performed by a oprivate
firm The service satisfies not only the ternms of the
definition, but also the tests laid down by us.

Even so, it is contended that, the said reasoning cannot be
i nvoked in the case of the-service rendered by the
nmunicipality in renoving dilapidated houses and it is said
that the said service is rendered in -exercise of a
governmental function which a private -individual cannot

hi nsel f di scharge. Here again the incidental power is
confused with the service. To illustrate, a firm may
undertake to renove dil api dated houses and render the said
service to those who engage it. It may not have the power

to renove dil api dat ed houses of persons other than those who
enployed its services. The difference does-not in any way
affect the’ character of the service. W, therefore, hold
that this departnent is also an industry.

(viii) Sewage Departnent; The sewage punping station s
nmeant for punping sewage at the outfall of the underground
sewers. The sewage is utilised on the land on broad

irrigation system and sone crops are also grown on the
farm (See the evidence of Wtness No. 8 for Party No. 1).
In the cross-exam nation of the said witness it was elicited
that whatever sewage is left after irrigating the farm
mai nt ai ned by the Corporation wll be sold to t he
nei ghbouring farms. For the said reasons, it nust be held
that this department is also an industry.

(ix) Health Depart ment: This departnment | ooks after
scavengi ng, sanitation, control of epidem cs control of food
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adul teration and running of public dispensaries. Private
institutions can al so render
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these services. It is saidthat the control of food
the adulteration and the control of epidemcs cannot be
done by private individuals and institutions. W do not

see why. There can be private nedical units to help in the
control of food adulteration and in the control of epidemcs
for remuneration. Individuals may get the food articles
purchased by them exam ned by the nedical wunit and take
necessary action against guilty merchants. So too, they can
take advantage of such a unit to prevent epidem cs by having
necessary inocul ations and advice. This departnent also
satisfies the other tests laid down by us, and is an

i ndustry within the neaning of the definition of "industry"
in the Act.
(x) Market Depart ment.: The function of t he Mar ket

Departnment is - to issue licences, collect ground-rent and
regi stration fee and to detect short weights and neasures.
Rents are collected for permtting persons to enter the

Corporation |and and transact busi ness thereon. Det ecti on
of short weights and nmeasures is a service to the people to
prevent their ~ being cheated in the market. The setting

apart of market places, supervision of weights and measures
are services rendered to the public and the fees «collected
are renuneration for the services so rendered. " These
services can equally be done by any private individual
This departnent; also satisfies the tests |laid down by us.
We, therefore, hold that this departnment is an industry
wi thin the neaning of the Act.

(xi) Public Gardens Departnent: The functions of this
departnent are the mai ntenance of public parks and -gardens
and laying of new gardens and parks; and planting of trees
on road sides. (See the evidence of Wtness No. 5 for Party
No. 1). This service is covered by the definition of "
i ndustry" Any private individual can certainly perform the
functions stated above and the fact that the nunicipality
has wundertaken those duties does not affect the nature of
the service. This also satisfies the tests laid down by us.
We, therefore, hold that this Departrment is an industry.

(Xii) Public Wrks Department : This department is in
charge of construction and mai nt enance of public
971

works such as roads, drains, buildings, markets, public
latrines etc. For the convenience of the “public this
departrment is divided into zones and every zone has its
office. The outdoor staff in the P.WD. consists of
assi stant engi neer, overseers, sub-overseers, tine- keepers,
mat es, carpenters, mmsons, blacksmths and cool i es. The
ot her staff, consisting of clerks and peons perforns
i ndoor duties. (See the evidence of Wtness No. 5 for Party
No. 1). This department performs both administrative and
executive functions. The services rendered are such that they
can equally be done by private individuals and they come
under the definition of "industry)’', satisfying both the
positive and negative tests laid down by wus in this
regard. W, therefore, hold that this departnent is an
i ndustry.

(xiii) Assessment Departnent: This departnent deals with the
assessnment of taxes, fees and rates. The sanme staff does the
assessment work connected not only with taxes strictly so
called but also other fees and rates. As the services
rendered, nanely, scavengi ng and supply of water can be done
by private individuals, the State Industrial Court held that
they cone under the definition of "industry" and therefore
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the departnment assessing fees and rates is also part of that
industry. There 1is no reason why a distinction should be
nmade in regard to the assessnent of taxes so-called and that
of fees and rates. The taxes are collected only for enabling
the Corporation to render service to the public and, as npst
of the services cone under the definition of "industry",
this departnent also, in our view, is an industry within the
neaning of the Act. That apart, the State Industrial Court
has held that the sane staff does the work of assessnent of
house-tax as well as other fees and rates and the work of
this departnent is predom nantly connect ed with t he
assessment of scavenging tax and water rate. Applying the
test of "paranount and predom nant duty ", this departnent
falls within the definition of " industry " in the Act.
(xiv) Estate Departnent : This department naintains the
record of property acquired, vested or transferred to the
Corporation-and all buildings and roads constructed by the
P.WD. Thi's departnent
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l ets~ out 1ands and houses belonging to the Corporation by
public auction and gets incone therefrom which no doubt is

credited to the common fund. A departnment Ilike this is
equal |y necessary ina private conpany whi ch carries out
functions simlar to the Corporation. Mai nt enance of
records of / the properties acquired, buildings and roads
constructed and properties leased, is a necessary
administrative function correlated ‘to the corresponding
services. |If the service such as construction of buildings,
roads etc., is.an industry, its administrative wing is also
an industry. The department as a whole, both wth its

adm nistrative and executive wi ngs, for reasons stated in
connection with the other departnments, is an industry.

(xv) Education Departnent: This departnent | ooks after the
primary education, i.e., ~conmpulsory primry education

within the limts of the Corporation. (See the evidence of
Wtness No. 1 for Party No. 1). This service can equally be
done by private persons. ( This departnment satisfies the
other tests. The enpl oyees of this departnent com ng . under
the definition of " enployees " wunder the Act would
certainly be entitled to the benefits of the Act.

(xvi) Printing Press Departnent: The printing press is
mai ntained by the Corporation for printing passes. 't is
also used for printing of by-lawns and the rules and
proceedings and forns, and the by-laws and the rules so
printed are sold to the public. For the reasons stated
supra in the case of the Water Wrks Departnment’ /this
departrment is also an industry.

(xvii) Building Department: This departnent is really a
building pernmission departnent ". The function of @ this
departnment is to regulate construction of” buildings by
private individuals and to take action against those who
violate the by-laws and the provisions of the Corporation

Act pertaining to this departrment. It is said that the
functions of this department are statutory and no private
i ndi vidual can discharge those statutory functions. The

guestion is not whether the discharge of certain functions
by the Corporation have statutory backing,
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but whether those functions can equally be performed by
private individuals. The provisions of the Corporation Act
and the by-laws prescribe certain specifications for
subm ssi on of plans and for the sanction of the authorities
concerned before the building is put up. The same thing can
be done by a co-operative society or a private individual
Cooperative societies and private individuals can allot
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| ands for building houses in accordance with the conditions
prescribed by lawin this regard. The services of this
departrment are therefore analogous to those of a private
individual with the difference that one has the statutory
sanction behind it and the other is governed by terns of
contracts. This departnent functions in the interest of the
public and the services rendered by this departnent satisfy
both the positive and negative tests laid down by us. W,
therefore, hold that this departnment is covered by the
definition of "industry "

(xviii) CGener al Admi ni stration Depart ment : Thi s
department co-ordinates the functions of all the other
depart nments. The  State Industrial Court describes the
functions of this  departnment thus: " This depart ment

consists of treasury, accounts section, records section in
whi ch are kept-records of all the different departnments and
public relations section. It also consists of a committee
section the duty of which'is to |ook after the convening of
neetings, to draw up agenda, mnutes of proceedings and to

draft by-laws. In the record section are kept records of
nost _of the departments including health and engineering."
Every big conpany wth different sections wll have a
gener al admi ni stration departnment. | f t he vari ous

departnments ~collated with this departnent are industries,
this department would also be a part of the industry.
Indeed the efficient rendering of all the services would
depend wupon the proper working of this department, for,
otherwi se there would be confusion and chaos. The state
Industrial, Court in this case has held that all except five
of the departnents of -the Corporation. cone under the

definition of ™“industry" and if so, it follows that this
departnent, dealing predom nantly
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with industrial departments, is al'so an industry. Hence the
enpl oyees of this departnent, are al so entitled to the

benefits of this Act.

The State Industrial Court held that /five of t he
departnents of the Corporation did not fall within the terms
of the definition of "industry " in the Act. The enpl oyees
of these -departnents did not file any appeal against the
finding of the State Industrial Court and we do not- propose
to express our final opinion on the correctness of the
decision of the Industrial Court in regard to t hese
activities.

In the result the appeals fail and are dism ssed with costs.

Appeal dism ssed




