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The State of Andhra Pradesh is in appeal questioning
the validity and correctness of the inpugned order made by
the Division Bench of the High Court in Wit Appeal No. 411
of 1998.

The few facts which are relevant and necessary for the
di sposal of this appeal are the follow ng:

An extent of 1573 sqg. yds. in survey No. 54/2 of
Kakaguda village in Hyderabad district was acquired by the
State for inprovenent of Hyderabad-Kari nmagar -

Ramagundam Road whi ch included the l'and of the

respondent to the extent of 8 guntas (968 sqg. yds.). After
conpl eting the acquisition proceedi ngs, the possession of
the said | and was taken. Aggrieved by the amount of
conpensation determ ned @Rs. 1400 per sqg. yds., the
respondent sought reference under Section 18 of the Land
Acqui sition Act, 1894 (for short 'the Land Acqui sition Act)
seeki ng enhancenment of conpensation anpunt and t he
reference is pending di sposal before the Reference Court.

Qut of the land so acquired, only 424 sqg. yds., of |and
was utilized and the rest of the | and remai ned vacant. The
Resi dent Engi neer (Roads & Buil dings) addressed a letter
dated 27.12.1996 to the Land Acquisition Oficer (Special
Collector) informng himthat it was difficult to protect the
unused | and from future encroachment. Having conme to
know about this letter, the respondent nade
representations to the District Collector to re-assign unused
land to himand that he was prepared to rei nburse the
conpensation that had been received by himalong with
interest. He also indicated that he was prepared to give up
his claimfor enhancenent of conpensation to that extent
of land. There was no response fromthe collector. The
respondent filed a wit petition No. 14062/97 in the Hi gh
Court seeking a wit of mandanus to the authorities to re-
assign the unused land to him He based his claimon the
Standing Order No. 90 (32) of the A.P. Board of Revenue.
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A learned Single Judge of the H gh Court disposed of the
wit petition on 4.7.1997 directing the District Collector to
consi der the request of the respondent for re-assigning of
the unused land in the light of the order of the Board of
Revenue af orenentioned having regard to the letter of the
Resi dent Engi neer dated 27.12.1996 and by collecting the
amount of conpensation already paid with 12%interest.
Pursuant to the directions given in Wit Petition No. 14062
of 1997 the respondent nade representation to the

aut horities seeking re-assignment of unused |and. The
District Collector by his order dated 18.10.1997 rejected
the said representation, holding that the said | and was
suitable for construction of Mandal O fice. In this order the
District Collector referred to the judgnents of the Suprene
Court in State of Kerala and others vs. M Bhaskaran

Pillai and another [(1997) 5 SCC 432], and Sri Cul am
Must af a and ot hers-vs. State of - Maharashtra and

others [AIR 1977 SC 448]. As against this order of the
District Collector the respondent filed another wit petition
No. 33171 of 1997 in the High Court. The |earned single
Judge, after considering the contentions of the parties, by
order dated 2.1.1998, allowed the wit petition directing the
authorities to hand over the unused portion of the land to
the respondent by coll ecting the ambunt of conpensation
already paid with interest at the rate of 12% It may be
added here itself that para 32 of the Board’ s Standi ng O der
No. 90 was anended by the Government O der dated

9.10.1998 to the effect that in case the | and acquired
remai ns unused for any reason, it could be utilized for any
ot her public purpose as deened fit. Aggrieved by the order
of the learned Single Judge, the State filed a wit appea
before the H gh Court. By the inpugned appeal, the

Di vi si on Bench of the Hi gh Court held that apart fromthe
Board’'s standi ng order 90(32), Section 54-A of the Andhra
Pradesh (Tel angana Area) Land Revenue Act (for short ‘the
Act’) also supported the case of the respondent. The

Di vi sion Bench al so took the view'that the proposal 'to
construct Mandal Revenue O fice building in the unused

l and was an after-thought and was made with a view to
circumvent the order passed by the learned Single Judge

and even ot herw se, the unused | and in gquestion was so

small that it would not be sufficient to construct any

buil ding. Having held so, the Division Bench of the H gh
Court dismssed the wit appeal by the judgnment which is
under challenge in this appeal

The facts are not in dispute. The questions that arise
for consideration are whether direction could be given to
the appellants to re-assign unused | and to the respondent
whi ch was duly acquired by the authorities and the
acqui sition proceedi ngs had becone final except that the
reference is pending before the Reference Court only with
regard to enhancenment of conpensation and whet her the
Board's Standing Order No. 90(32) and Section 54-A of the
Act can be applied for reassignnent of the unused land in
favour of the respondent.

Learned counsel for the appellants contended that
once the land is acquired in accordance with | aw which
vests in the Governnent free fromall encunbrances, no
direction could be given to re-convey the unutilized |and
which is part of the acquired | and; Section 54-A of the Act
is not at all applicable to the facts of the present case; the
Standi ng Order No. 90(32) of the Board of Revenue has no
statutory force and at any rate it cannot override the
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provi sions of the Land Acquisition Act and that the Division
Bench of the High Court was not correct in observing that
the unused | and was not sufficient for the purpose of
construction of the Mandal Revenue Oficer; it was for the
concerned authorities to exam ne the sufficiency or

ot herwi se of the avail able | and.

In opposition, the |earned counsel for the respondent
made submi ssions supporting the inpugned order for the
very reasons stated init. In his argunent, he reiterated
the subm ssions that were nmade before the H gh Court.
According to him having regard to the facts and
circunst ances of the case, this Court nmay not interfere with
the i npugned order exercising jurisdiction under Article 136
of the Constitution.

In order to appreciate the respective contentions
advanced on behalf of the parties, it would be useful to
notice relevant portion of the Standing Order No. 90(32) of
Board of 'Revenue and Section 54-A of the Act.

The Board's standi ng order

"32. Di sposal of land which is no | onger required
for the public purpose for which it was acquired.

Notes \026 (1) No |and shall be disposed of, under
this paragraph, to any person other than the
citizen of India, except by the Collector or the
Board and with the previous pernission of State
Covernment, every grant rmade under this

par agr aph shall be subject to the condition that,
if the land is alienated w thout the sanction of
CGovernment in favour of any person other than a
citizen of India, the grant shall thereupon
becorme null and void.

When | and acquired for a public purpose, is
subsequently relinqui shed, it shoul d be di sposed
of as follows:-

(i) If the land relinquished is likely to be again
required for public purposes, it should be

nerely | eased out for such termas may be

consi dered, desirable in each case.

(i)
(i) oo
(iv) If the land is not declared unfit for

per manent occupation under clause (i) or

(ii) above and was agricultural or pastora
land at the time of the acquisition, it should
be di sposed of in accordance with the
followi ng instructions which should not be
devi ated from wi thout the previous

sanction of State Governnent: -

Such | ands should be notified for sale
in public auction by giving wide publicity in
respect of the sales in the villages by beat
or tomtomand affixing notice of sales in
conspi cuous places in the villages
concerned. The date of sale should be
fixed allowing an interval of thirty days
bet ween the date of publicity and the date
of sale. The land should be sold by public
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auction subject to the annual assessnent.
There shall be no upset price except in the
case of railway relinquished | ands where a

m ni mum or upset price should be fixed in
consultation with Railway Adninistration
before auction. |If at the time of sale
anybody puts forth his claimin respect of
any field either as an adjacent owner, or as
an original owner or as heir of the original
owner, the sale of that field should be
stopped and his claiminvestigated and

di sposed of in the manner specified in sub-
clause (2) and (3). If it is found that his
claimis not proved, the field should be sold
by public auction.”

The amendnment to paragraph 32 of Board’'s Standing
Order No. /90(32) brought about by G O Ms. No. 783 dated
9. 10. 1998 reads:

"For paragraph 32 of B.S. O 90, the follow ng
par agraph shall be substituted, nanely:-

PARA 32 Uilisation of acquired |ands for any
ot her Public Purpose:

"The | and acquired for a public purpose under

the Land Acquisition Act, 1894 shall be utilized
for the same purpose for which'it was acquired

as far as possible. In-case, the land is not
required for the purpose for which it is acquired
due to any reason, the land shall be utilized for
any other public purpose, as deened it,

i ncluding afforestation.”

Section 54-A of the Act reads:

"Procedure in respect of |and acquired for

pur pose of public benefit and no nore required \026
When agricultural or pasturage |and acquired for
public benefit is no | onger required, the patta
thereof shall be made in the name of the person

or his successor from whom such | and was

acquired, provided he consents to refund the
conpensation originally paid to him [If such
person or his successor does not take the land, it
may be given on patta under Section 54."

It is neither debated nor disputed as regards the valid
acquisition of the land in question under the provisions of
the Land Acquisition Act and the possession of the‘land had
been taken. By virtue of Section 16 of the Land Acquisition
Act, the acquired | and has vested absolutely in the
CGovernment free fromall encunbrances. Under Section 48
of the Land Acquisition Act, Governnment could wi thdraw
fromthe acquisition of any |and of which possession has not
been taken. In the instant case, even under Section 48,
the CGovernment could not wthdraw from acquisition or to
re-convey the said land to the respondent as the possession
of the land had al ready been taken. The position of lawis
wel |l settled. In State of Kerala and Os. Vs. M
Bhaskaran Pillai & Anr. [(1997) 5 SCC 432], para 4 of
the said judgnent reads:-

"4, In view of the admitted position that the
land in question was acquired under the Land
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Acqui sition Act, 1894 by operation of Section 16
of the Land Acquisition Act, it stood vested in the
State free fromall encunmbrances. The question
enmer ges whet her the Governnent can assign

the land to the erstwhile owners? It is settled | aw
that if the land is acquired for a public purpose,
after the public purpose was achi eved, the rest

of the land could be used for any other public
purpose. |In case there is not other public
purpose for which the land is needed, then

i nstead of disposal by way of sale to the
erstwhile owner, the | and should be put to public
auction and the anobunt fetched in the public
auction can be better utilised for the public
purpose envisaged in the Directive Principles of
the Constitution. In the present case, what we
find is that the executive order is not in
consonance with the provision of the Act and is,
therefore, invalid. Under these circunstances,

the Division Bench is well justified in declaring
the executive order as invalid. Watever
assignnment is nade, should befor a public
purpose. Ot herw se, the | and of the Governnent
shoul d be sold only through the public auctions
so that the public/also gets benefited by getting
a hi gher val ue. "

In that case, an extent of 1.94 acres of |and was
acquired in 1952 for construction of National H ghway and
the construction was conpleted in 1955 in 80 cents of |and
and the bal ance of |and remmined unused. The remaining
| and was sought to be sold to the | and owner at the sane
rate at which the conpensati on was awarded under Section
11. This again was challenged in the wit petitions., | The
CGovernment tried to sustain the action on the basis of the
executive order issued by the Government for perm ssion
for alienation of the land. On these facts, the position of
| aw was nmade clear in para 4 extracted above. Thus, it is
clear that under Section 16 of the Land Acquisition Act, the
acquired |l and should vest in the State free from al
encunbrances and that any executive order inconsistent
with the provisions of Land Acquisition Act was invalid.
Further that if the land is acquired for a public purpose,
after the public purpose was achi eved, the rest of the |and
could be used for any other public purpose.- |In our view,
thi s decision supports the case of the appellants fully.

In the case Chandragauda Rangonda Patil. & Anr.
vs. State of Maharashtra & Os. [(1996) 6 SCC 405],
claimof the petitioner for restitution of the possession of
the |l and acquired pursuant to the resolution of the State

Government was rejected. In para 2, this Court observed
thus: -
2. We do not think that this Court would be

justified in nmaking direction for restitution of the
land to the erstwhil e owners when the |and was

taken way back and vested in the Miunicipality

free fromall encunbrances. W are not

concerned with the validity of the notification in
either of the wit petitions. It is axiomatic that
the land acquired for a public purpose would be
utilized for any other public purpose, though use

of it was intended for the original public purpose.
It is not intended that any |and which remnai ned
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unutilized, should be restituted to the erstwhile
owner to whom adequat e conpensati on was

pai d according to the market value as on the

date of the notification. Under these

ci rcunmst ances, the High Court was well justified
inrefusing to grant relief in both the wit
petitions."

Yet in another recent decision, this Court in Northern
Indian G ass Industries vs. Jaswant Singh & Os.
[(2003) 1 SCC 335] referring to the case of Chandragauda
Rangonda Patil (supra) and other cases held that "if the
| and was not used for the purpose for which it was
acquired, it was open to the State Governnent to take
action but that did not confer any right on the respondents
to ask for restitution of the land". Paras 10 and 11 of the
sai d judgnent read thus:-

"10. I n Chandr agauda Rangonda Patil vs. State
of Maharashtra [(1996) 6 SCC405] it is stated
that the acquired | and repnining unutilized was
not intended to be restitutedto the erstwhile
owner to whom adequat e conpensati on was

pai d according to the market value as on the
date of notification.

11. Yet again in C Padma Vs. Dy. Secy. To the
Govt. of T.N. [(1997) 2 SCC 627], it is held that
acquired | and having vested in the State and the
conpensati on havi ng been paid tothe clainmant,

he was not entitled to restitution of possession
on the ground that either original public purpose
had ceased to be in operation or the I'and coul d
not be used for other purpose.”

Fromthe position of I'aw made clear in the
af orenmenti oned decisions, it follows that (1) under Section
16 of the Land Acquisition Act, the |and acquired vests in
the Government absolutely free fromall encunbrances; (2)
the land acquired for a public purpose could be utilized for
any other public purpose; and (3) the acquired | and which
is vested in the Governnent free fromall encunbrances
cannot be re-assigned or re-conveyed to the original owner
nerely on the basis of an executive order

At the hearing, we specifically asked I'earned counse
for the respondent whether the Board' s Standing O der
90(32) was issued under any particular statute, the |earned
counsel was not able to point out to any provision of |aw
under which it was issued. He was not in a position to show
that the said order bears any statutory force. Even
ot herwi se, as per para 32 of the said order, the | and
acquired, no longer required for the public purpose for
which it was acquired, could not be disposed of in favour of
any person other than the citizen of India and that too
wi t hout the sanction of the Government . |If the |and
acquired for the public purpose is specifically relinquished,
such land could be disposed of as stated in the said
paragraph. |If the land relinquished is likely to be again
required for public purposes, it should be nerely | eased out
for such termas nmay be considered desirable in each case.
If the acquired |and was an agricultural land at the tine of
acquisition, it should be disposed of inviting for sale in
public auction by giving wide publicity in respect of sale. |If
at the tine of sale, anybody puts forth his claimin respect
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of any field either as an adjacent owner or as an origina
owner, the sale of that field should be stopped and his claim
i nvesti gated and di sposed of in the nmanner specified in sub-
clauses (i) and (iv) of Note (2) of the Board s order 90(32).
If it is found that his claimis not proved, the field should be
sold by public auction. 1In the case on hand, there is
nothing on record to show that the part of the acquired |and
whi ch renmai ned unused was relinquished by the

CGovernment. A letter of Resident Engineer stated that the
unused | and was no nore required cannot anount to

relinqui shnent of the said land by the conpetent authority.

In order to make a claimunder para 32 of the said Board’s
Standing Order in the first place, it was necessary that the
conpetent authority had subsequently relinquished the

unused | and. After such relinquishnent of the |and, the

land had to be notified for sale in public auction. |If at the
time of sale of such |and, the original owner rmade a claim
sal e could be stopped and his clai mcould be investigated

and thereafter the l'and was to be di sposed of in the manner
speci fied under the said paragraph. = Added to this, by virtue
of the amendnent to para 32 brought about by G O Ms. No.

783 dated 9.10.1998, the land for the public purpose shal

be utilized for the sanme purpose for which it was acquired

as far as possible and in case the land is not used for the
purpose for which it was acquired due to any reason, the

| and shall be utilized for any other public purpose as

deened fit. It appears this anendnment was not brought to

the notice of the Hi gh Court.

Chapter V of the Act deal's with occupation of khal sa
l and and right of occupant. Under Section 54, procedure is
prescribed for acquiring unoccupied | and. Thi's Section
enabl es a person to submt a petition'to Tehsildar if he is
desirous of taking unoccupied | and.” On _such application,
the Tehsildar may in accordance with the rules nmade by the
Covernment give permission in witing for occupation
Section 54-A indicates the procedure in respect of land
acquired for the purpose of public benefit and which is no
nore required. It is clear fromplain and cl ear 1 anguage of
the said Section that when an agricultural |and acquired for
public benefit is no | onger required, the patta thereof shal
be made in the nanme of the person or his successor from
whom such | and was acquired provi ded he consents to
refund the conpensation originally paid to him This
Section does not say that the agricultural land acquired for
public benefit is no | onger required for the purpose for
which it is acquired. This Section can be attracted only in a
case where agricultural |and acquired for public benefit is no
| onger required not necessarily for the specific purpose for
which it was acquired. Added to this, that the land is no
nore required is a decision required to be made by the
conpetent authority. As in the present case, nere letter of
Resi dent Engi neer that the unused land is no nore required
is not enough. Wen the land is acquired under the Land
Acqui sition Act which is vested in the State Governnent
free fromall encunbrances, the question of reconveying
the land as clained by the respondent could not be
accepted in view of the clear position of |law stated in the
deci sions of this Court aforementioned. Wether the
unused renai ning |l and out of the acquired | and was
sufficient or not for the purpose of construction of Manda
Revenue O fice could not be decided by the High Court. It
was for the conmpetent authorities to decide about the
same. The High Court, in our view, was not right in saying
that the proposal to construct the Mandal Revenue Ofice in
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the unused | and acquired was an after-thought. No

material was placed on record to attribute any nala fides

on the part of the authorities or to support the case that the
proposal to build a Mandal Revenue Office was an after-

t hought .

Thus viewed fromany angle, we find it difficult to
sustain the impugned order. Consequently, it is set aside
and the wit petition filed by the respondent is disnissed.
The appeal is allowed accordingly. No costs.

ClVIL APPEAL NO. 4110 OF 2000

The buil ding bearing No. 21/1/683 situated at
Kokarwadi, Ri kabgunj, Hyderabad bel onging to respondent
no. 1 was acquired by erstwhile Hyderabad Governnent for
Kokarwadi Scheme of the then City | nmprovenent Board.
The award was passed under the Land Acquisition Act on
25.7.1953 and conpensati on was paid to the respondent
no. 1. 1'n 1956, the Andhra Pradesh Housi ng Board was
established and all the properties of the then City
| mprovenent Board stood transferred and vested in the
Andhra Pradesh Housi ng Board, the appellant herein. Since
t he Kokarwadi Schenme was abandoned, the building in
guestion was | eased out to the respondent no. 2. The
respondent no. 1 nmade representation to-the appellant
seeki ng reconveyance of the buil di ng on payment of
conpensation anount. with interest relying on Standing
Order No. 90(32) of the Board of ‘Revenue. On 28.9.1979,
appel | ant passed resolution for disposing of the property
and simlar other properties to the tenants. On 6.2.1989,
the appellant rejected the representation of the respondent
no. 1. Under the circunstances, the respondent no. 1-
erstwhile owner of the building filed a original suit in Cty
Cvil Court, Hyderabad, seeking a mandatory injunction for
re-conveyance of the buil ding and possession of the sane.
The appel |l ant contested the suit. | The trial court decreed
the suit in favour of the respondent no. 1 relying on the
Standi ng Order No. 90(32) of the Board of Revenue. The
respondent no. 2 here who was in occupation of the
property as a tenant was defendant no. 2 in the suit. The
appel lant filed first appeal before the 4th Additional Chief
Judge, City Civil Court, Hyderabad. The second respondent
did not prefer any appeal against the decree made by the
trial court. The Addl. Chief Judge disnissed the first appea
affirm ng the decree made by the trial court. The appell ant
filed the second appeal before the H gh Court which was
al so dism ssed. Hence, this appeal

Learned counsel for the parties in this appeal also
made similar subm ssions that were nade in Gvil Appea
6546 of 1999 bringing to our notice facts of this case.

In the view we have taken in Cvil Appeal No.

6546/ 1999 dealing with the Board s Standing Order No.

90(32) and Section 54-A of the Act and keeping in view the
settled position of law, this appeal is also entitled to
succeed. Under the circunstances it is unnecessary to dea
with other contentions. Accordingly, this appeal is allowed.
The i nmpugned judgnent is set aside and the suit filed by
respondent no. 1 (plaintiff) 1is dismssed with no order as to
costs.




