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Abduction and triple infanticide are the gravanen of
this case. Kids, male and fenal e, were abducted not for
ransom but for their blood to propitiate gods to reveal the
spot beneath which a treasure trove was believed to have
been enbedded. VWhat finally disinterred were not the
treasures - not even a tiny bit of it - but the putrefied
corpses of three infants whose blood had copiously been
collected in vain for searching out a non existing caul dron
of jewelleries. One of the abducted kids (Sagar) was not
destined to die then as he escaped fromthe clutches of the
ki dnappers and his infantile recollections were utilised by
the prosecution to tell the tale to the court.

The Sessions Judge found all the four persons who were
arraigned before him for such grisly perpetrated acts,
guilty of the offences charged against themand they were
all sentenced to death. But a division bench of the Hi gh
Court of Bonbay, Aurangabad Bench (VK Barde and JA Patil,
JJ) extended benefit of doubt which they entertained and set
all the accused free. This is the appeal which the State of
Maharashtra has filed by Special Leave in challenge of the
order of acquittal.

Sri Satish Chandra B. Subrik | earned counsel who entered
appearance for the accused reported to us that the | first
accused (Dam CGopi Nath) died during the pendency of « this
appeal and hence the appeal as against himcan be treated as

abat ed. The remai ning three respondents are A2- Gangadhar
Gtaram Kotka @ GQuruji, A3-Mikinda Anna Thorat and A4
Dhananjaya @Balu Joshi. It is convenient for us to refer

to themin the rank as they were arraigned as accused in the
trial court.

The events narrated in this case have the silhoutte of a
crime thriller. Mystery hovered around Chanda village in
Newasa Tal uk (Ahmadnagar district in Maharashtra) over the
sudden di sappearances of children one after the other
Horror struck the minds of the villagers when cadavers of
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the children were recovered one after another froma cana
whi ch flowed through Newasa.

The episodes started on 4.3.1992 when a little girl by
nane Meera (one of the four children of Randas) was m ssing
from her house. The elders of the famly made hectic
searches and then caused announcenents to be broadcast
through | oudspeakers fitted at the Gram Panchayat’'s office
regarding the disappearance of the child. Next day a
conplaint was lodged with the police. On the third day her
dead body was recovered fromthe canal flow ng through the

locality. It was wapped in a gunny bag nmade for wurea
storage. Anong the injuries noted on the dead body two were
SO peculiar that the nystery deepened further. Dr.

Ranprasad (PWB3) who -~conducted autopsy on the body has
described one injury as anti-nortemand the other as post-
nmortem The former was multiple abrasions on the left |abia
majora on the lateral aspect. 'The latter was a "triangul ar
wound 'on’ the perenial region just posterior to vagina
openi ng." PWB3 Doctor opined fromthe other injuries noted
by himthat death of Meera was caused by throttling.

On 9.2.1994 a five-year-old kid by nane Devi das (one of
the two children of PW26 - Khandu) was found m ssing. A
conplaint was |odged with the police on the succeeding day
and three days |ater the dead body of Devidas was found
floating in the canal at Dedgaon in Newasa Tal uk. He had an
injury on the back of his head and his penis was seen
chopped off. His father PW6, a rustic villager, wi shed to
avert a post-nortemexam nation on the remainings of his
dear child and hence he did not choose to informthe police
about recovery of the dead body.

On 13.2.1995 another little male child by nane Deepak
(who was then studying in the 2nd standard) was found
mssing fromhis house. H's father PW2 Suresh deputed his
uncle to |odge the conplaint with the police. Three days
|ater the dead body of Deepak was found in the same / cana
and penis of that child was al so seen chopped off, besides
the | obes of his two ears were sliced off.

VWile the above events had rocked the locality, the
particular village at Newasa Tal uk was agog with different
stories - In the nmeanwhile a seem ngly event-1less incident
took place. A five year old boy by nanme Sagar (PWB1l) was
endeared to A4 Balu Joshi whomthe boy used to address "Balu
Mama" (as the nephew of A4 Balu Joshi by name Krishna and
Sagar were classmates and friends). On two occasions A4
(Balu Joshi) tried to allure Sagar by offering sweets to him
and took himto sone distance but on both occasions /Sagar
wiggled out fromhis grip and ran off. The first - attenpt
took place in February 1993 and second was in 1995. 'The boy
told his father PWBO Ramakant about it but the latter did
not take it as a matter of serious inplication to  be
reported to any authorities. But later when things
crystallized into |arger dinensions PABO felt the need to
bring it to the notice of the police.

Al Damu Gopi Nath was arrested on 26.2.1995 and with his
i nterrogation the police could make a br eak-t hr ough
regarding the nmnysterious disappearances and death of the

chi | dren. Arrests of the remaining three accused were
followed swiftly and thereafter investigation progressed to
a considerable extent. Certain articles were recovered

consequent upon the information elicited fromthe accused
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and such recovery threw further light on the nultiple

i nfantici des. A confession was recorded by M. Anj al
Apte, a Judicial Magistrate, First Class on 26.5.1995 and it
becamre the sheet-anchor of the prosecution matrix. The

confession is marked by the prosecution as Ex. 88.

Narration of the prosecution case would be inconplete
without giving at |east a summary of what has been recorded
by PW9 in Ex.88. Hence the following extract is taken
therefrom

VWen Balu Joshi(A-4) talked to Kotkar @ CGuruji (A 2)
about his financial problens, the latter brought Mikinda
Thorat (A-3) for suggesting some solution. Mikinda Thorat (A
3) nmentioned about the hidden treasures in the property of
Quruji (A-2) and wanted to seek the assistance of sonmeone who
practiced occult things: The genesis of that thinking was
the recovery of a gold ring fromthis |land twenty five years
ago when a manual |abourer(PW25) tilled the land for
agricultural” operation. Pursuant to it, Damu CGopi nat h(A-1)
was brought and the latter told themthat sacrificing five
infant children would help to disinter the treasure trove.
Damu Copinath(A-1) then suggested the sequences to be
adhered to as well as the auspicious days for performance of
each such sacrifice: GQuruji (A-2) would perform the
necessary cerenonies or rituals for the sane.

As suggested by Quruji(A-2), thefirst to be sacrificed
was a female child by nane *Guddi’. The task was assigned
to Balu Joshi(A-4) for procuring the .girl. So Balu
Joshi (A-4) managed to abduct Meera @Guddi on4.3.92 from
the place where she was playing with her friends and brought
her to the house("Wada") of Guruji(A-2). At 11.30 p.m,the
girl was bathed and thereafter her Jlegs were held by
Qruji(A-2) and Mikinda Thorat(A-3). Danu Copi nat h( A-1)
took out a knife and inflicted a cross shaped inci sed wound
on her vagina and collected the blood in a br ass
pi t cher (Kal ash). After the blood collection was over, she
was throattled to death and the dead body was covered in a
gunny bag. CQuruji(A-2) and Miki nda Thorat (A-3) carried the
dead body to the canal on a notor cycle(Bajaj-MO0) and threw
it into the water.

As directed by Quruji(A-2), an endeavour was -~ nmade by
Balu Joshi (A-4) to abduct a boy by nane "Sagar"(PW30) in
March, 1993. But the boy did not respond to the allurenent
offered by Balu Joshi(A-4). The accused persons becane

fearful |est Sagar mght disclose it to other people about
the abduction attenpt but nothing happened for one year and
hence they decided to revive their operation. Then

GQuruji (A-2) mentioned the nanme of Bhau Khandu- Mirge(@
Devi das) as a sacrificial kid. Balu Joshi(A-4) succeeded in
abducting Devidas on 4.3.94 and brought himto the Wada of

GQuruji (A-2). After performing the rituals in the night,

Damu Gopi nath(A-1) directed Muki nda Thorat(A-3) to take up
the knife and inflict the cut. Strictly adhering to the
said direction, Mikinda Throat (A-3) chopped the penis of the
child off and collected the blood in a pitcher. Thereafter,

a heavy Dblow was inflicted on the head of the boy with a
club and Devidas died instanteously. H's body was also
di sposed of in the canal

Al nost one vyear elapsed thereafter and the treasure
hunters wanted to try once again to get Sagar(PWB0). On
10.2.95, Balu Joshi (A-4) went to the school where that boy
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was studying and he took the boy to sonme distance by
offering sweets to be purchased But sonehow, Sagar did not
bite the bait and hence the child ran away from Balu
Joshi (A-4).

Three days after, Danu Gopinath(A-1) was directed to
procure another boy by nane D pak Waware. Balu Joshi (A-4)
went prowl ing for that boy and succeeded in abducting himon
15. 2. 95. As it was a full noon night, Al to A3 bathed him
first and took himout of the roomfor exposing his penis to
noonr ays. Danmu Gopi nat h( A-1) conmanded Muki nda Thor at ( A- 3)
to cut the earlobes of the boy first and then to chop down
his penis and the comands were inmplicitly obeyed. After
collecting his blood a heavy bl ow was given to his head and
the boy died. The dead body was carried on a TVS Suzuk
Mot or Cycl e and was consigned to the sane canal

The above narration is only a summary of the confession
recorded ' by PWL9 Judicial Mgistrate First Class. In fact,
the confession contains much greater elaboration of each
episode with nminute details. We thought it not very
necessary to reproduce the whole details.

The trial <court relied on the said confession as
voluntary and true but the Division Bench of the Hi gh Court,
after a detailed discussion, reached the follow ng
concl usi on: -

"It wll be, thus, seen that there is reasonable doubt
to hold that Balu Joshi (A-4) nmde the conf essi on
vol untarily. On scrutinizing the details ~given . in the
confessional statenment, it does not appear that whatever is
stated would be possible or praobable. The confessiona
statement does not appear to be true. Furthernore, it is
retracted, may be at a |ate stage by the accused.”

As we pointed out earlier, the confessional ~statenent
was recorded by PWM9 Ms. Anjali Apte (Judicial Mgistrate
First Cdass), and when she was examined in Court, she
pointed to the details of the various steps adopted by her
for ensuring that the confession was voluntary. In fact,
the Division bench of the Hi gh Court discussed the procedure
adopted by PW19 elaborately and found that no fault could
be discerned regarding the steps adopted for recording the
conf essi on. The finding made by the Division Bench in that
regard is extracted bel ow -

"So, on going through the evidence of |earned Judicia
Magi strate(F.C.), Ms. Apte (PW19), and the statenent of
Balu Joshi (A-4) recorded by her on 25th and 26t h-Muy 1995,
it can very well be said that the learned Judicia
Magi strate(F.C.) followed the provisions regarding recording
confession properly and correctly. No defect can be found
in recording of confession."

What persuaded the Division Bench to sideline the
confession are the followi ng reasons: -

1. The fourth accused Balu Joshi remained in police
custody for a considerably |long period and that circunstance
is sufficient to view the confession with suspicion

2. The Sub-Jail, Newasa (in which the accused was
interred) was |ocated adjacent to the police station and
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hence the nere fact that he was | ocked up in the Sub-Jail is
not enough to dispel the fear in the mnd of the confession
regardi ng police survillence

3. PW19 (Ms. Anjali Apte) was a Judicial Mgistrate
at  Ahnmednagar, whereas, there was a Judicial Magistrate
First Cass at Newasa itself. As the accused was | ocked up
in the Sub-Jail at Newasa, there is no explanation why a
nmagi strate belonging to a distant place was asked to record
the confession, in preference to a magistrate at a near
pl ace.

4, The I nvestigating Oficer (PWM2) has not explained
how he knew that Balu Joshi (A-4) was willing to mmke a
confession to him Learned judges draw an inference like
the follow ng: -

"If~ the circunstance, that the Police Station is
adj acent to Sub-Jail, Newasa, is taken into consideration
then an inference can very well be drawn that nobody but
Police contacted Balu Joshi(A-4) and Police inforned nr.
Suryawanshi (PW 44) that the accused was willing to rmake
conf essi onal statenent."”

We have consi dered the above reasons and the argunents
addressed for and against them W have realised that those
reasons are ex facia fragile. Even otherwi se, a Magistrate
who proposed to record the confessionhas to ensure that the
confession is free frompolice interference. Even if he was
produced from police custody, the Magistrate was not to
record the confession until the |apse of such-tine, as he
thinks necessary to extricate his mnd conpletely fromfear
of police to have the confession in his own way by telling
the magi strate the true facts

In fact, A4 (Balu Joshi) remained in police custody only

till 26.4.1995 and the confession was recorded ‘only on
25.5.1995, which neans, there was an interval of ‘alnpst a
full rnonth after he was renoved from police custody to

judicial custody.

The geographical distance between the two buildings -
sub-jail and the police station - should not have been a
consideration to decide the possibility of police exerting
control over a detenue. To keep a detenue in the _police
fear it 1is not necessary that the location of the police
station should be proximal to the edifice in which the
prisoner is detained in judicial custody. In many places
judicial courts are situated very near to police station
houses, or the offices of higher police officers would be
housed in the sane conplex. It is not a contention to be
count enanced t hat such nearness woul d vitiate the
i ndependence of judicial function in any nmanner

Newasa is a taluk located within the territorial limts
of the district of Ahmadnagar . The Chi ef Judicia
Magi strate, Ahmadnagar was approached for nominating a
magi strate within his jurisdiction for recording the
conf essi on. There coul d have been a variety of reasons for
the Chief Judicial Magistrate for choosing a particular
magi strate to do the work. When not even a question was put
to PW9 or PW44 (the Investigating Oficer) as to why the
CIM  Ahnmadnagar did not assign the work to a nagistrate at
Newasa, it is not proper for the Hi gh Court to have used
that as a ground for holding that voluntariness of the
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confession was vitiated. Simlarly, it is a worthless
exercise to ponder over how or from which source the
investigating officer would have come to know that the
accused was desiring to confess. Investigating Oficer can
have different sources to knowthat fact and he is not
obliged to state in court the sane, particularly in view of
the ban contained in Section 162 of the Code of Crimnal
Procedure.

Thus the reasons built up by the division bench of the
Hi gh Court for carving out an area of doubt regarding the
voluntariness of the confession made by A4 (Balu Joshi)
cannot stand scrutiny. Hgh Court should not have upset the
finding of the trial court regarding that aspect.

The division bench has erroneously understood the ratio
laid down by this court in Kashmira Singh vs. State of
Madhya - Pradesh “[AIR~ 1952 SC 159]. The portion of the
deci sion ‘extracted by the division bench in the inpugned
j udgrment - was the sane as this court has quoted in State of
Guj arat vs. Subam ya Deshmohmed [1992 (1) SCC 473]. The
following is that portion:

"The confession of an accused person is not evidence in
the ordinary sense of the termas defined.in Section 3. 1In
cannot be made the foundation of a conviction and can only
be wused in support of other evidence. ~The proper way is,
first, to marshal the evidence against the accused excl udi ng
the confession altogether from consideration and see
whether, if it is believeda conviction could safely be
based on it. |If it is capable of belief independently of
the confession, then of course it is not necessary to cal
the confession in aid. But cases may ari se where the Judge
is not prepared to act on the other evidence as it 'stands
even though, if believed, it would be sufficient to sustain
a conviction. In such an event the Judge may call in aid
the confession and use it to lend assurance to the |other
evidence and thus fortify hinself in believing what without
the aid of the confession he would not be prepared to
accept."

We may nmeke it clear that in Kashmra Singh (supra) this
Court has rendered the ratio that confession cannot be nmade
the foundation of conviction in the context of considering
the wutility of that confession as against a co- accused in
view of Section 30 of the Evidence Act. Hence the
observations in that decision cannot be nisapplied to cases
in which confession is considered as agai nst its naker.. The
| egal position concerning confession vis--vis the confessor
hi nsel f has been well-neigh settled by this court in Sarwan
Singh Ratan Singh vs. State of Punjab [AIR 1957 SC 637}] as
under :

"In law it is always open to the court to convict an
accused on his confession itself though he has retracted it
at a later stage. Nevertheless usually courts require sone
corroboration to the conf essi onal st at enent bef ore
convi cting an accused person on such statenment. Wat anount
of corroboration would be necessary in such a case would
al ways be a question of fact to be determined in the 1ight
of the circunmstances of each case."

This has been followed by this Court in Kehar Singh vs.
State (Del hi (Administration) [AIR 1988 SC 1883].
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There are quite a |arge nunber of circunstances in this
case which substantially support the truth of the version
contained in the confessional statenent given by A4 to PWO.
W may now refer to them one by one.

The forenpst ampong such circunstances can be seen from
the testinmony of PWB1 (Sagar) the boy who escaped from the
abduction attenpt twice. Hs father PWO0 (Ramakant) also
supported it. The boy was aged nine, when he was examni ned
in court, and he said that he knew A4 as "Balumam", he
being the wuncle of his classmate. He said in court that
once he was playing with his friends A4 Balu Joshi took him
to a short distance by offering sweets but he did not |ike
to go with himfurther and hence he ran away. He also said
that while he was studying.in the first standard A4 (Balu
Joshi) went near himand caught hold of his hand by saying
that he (A4-BaluJoshi) would escort himto his house but
then also the boy ran away to the school. H's father PWO0
said that Sagar told himof both the above epi sodes but his
initial  ‘reaction was not to treat themseriously. It was
only when he heard later about ‘the arrest of A4 in
connection w th abducting and killing of children, that he
and the other elder nenbers of his fanmly realised how
narrowy their child escaped.

The unrealistic approach made by the Division Bench of
the High Court to the evidence of PW30 and PW1 can be seen
even by a glance through the observation nmade by the |earned
judges which is extracted bel ow

"Sagar is stating about the instances which took place,
according to him when he was of 5 or 6 years of age. The
instances by thenselves are so minor that anybody, in
ordinary course, being of that age, woul'd not renenber the
same even by the end of the day on which the incident  took
pl ace. Trying to find corroboration to the deposition of
Sagar (PWB1l) fromthe deposition of Ramakant (PWB0Q) is a
futile exercise."

For the boy the said instances night have -been very
mnor not to keep themalive in menory even till evening of
that day. But when he was told later of the danger he
escaped from that mnor incident would winch to the surface
of his nood. This is how human mind works and nmind of a
child is no exception to the process. For the parents of
the boy the two episodes could not have created any inpact
at the tinme the incident happened. But when they knew | ater
that A4 was kidnapping infants and killing them it ~ would
have created the nobst probable reaction of hunan nind in
them al so by realising how they escaped by the skin of their
teeth from a perennial calanmty. The Division Bench was
therefore too unrealistic when it brushed aside the truthfu
evi dence of PW31 (Sagar) and his father PWBO (Ramakant).

PW 41 Kum Archana was 11 years old when she was
examned as a Wwtness. She said that Guddi was her
nei ghbour and they were playmates. The |ast occasion she
saw @uddi was when they played together with sone other
chi l dren. During then, A4 Balu Joshi reached there and
after a few minutes, Guddi was found wal king with A4 balu
Joshi. PW1 Kum Archana had not seen her thereafter. The
sai d evidence of PW41 Kum Archana has been found reliable
by the trial court, but the Hgh Court disbelieved her
testinony on the sole ground that it is not possible for a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 12

child of that age to remenber what happened three years ago.

It is rather unfortunate that the Division Bench of the
H gh Court said so. As a matter of fact, PW41 had seen
Guddi last while they were playing together and | ater dead
body of Guddi was recovered. |If so, the one thing which a
child of that age could have never forgotten woul d have been
the |last occasion they had played together. The reasoning
of the H gh Court in rejecting her testinony was not only
unreasonable, it reflected a poor understanding of how
children woul d react and retain.

Recovery of dead body of the children fromthe canal
the post-nmortem findings of the Doctors(PW2 Dr. Ashok who
conducted the autopsy on the body of Dipak and PW3 Dr. Ram
Prasad who conducted the autopsy on the dead body of Mra);
the condition of the dead body of Devidas as seen by his
fat her (PW, 26 Khandu) as the penis of the child was seen cut
of f are all circunstances which unm stakably corroborate the
detail ed ' confessional statenent nade by A4 Balu Joshi. The
H gh Court did not even believe that death of Devidas was
hom ci dal because no post-nortem exam nati on was conduct ed
on that dead body. The position would be different if the
Hi gh Court had concluded that death of Devidas could not

have been homicidal.  The Court should be circunspective
over the broader features in deciding whether death was
hom cidal or not. PW 26 Khandu had noted, besides the

devastati on caused on the penis of the child, an injury on
the back of his head.  If the latter alone was noticed by PW
26 perhaps one could have entertained the doubt that the
death of the child could as well be accidental. But the
presence of the other injuries on the dead body, would |ead
any sensible person to the conclusion that the child was
done to death and it is no matter that a post-nortem
exam nati on was not conducted on the dead body.

When A2-Guruji was arrested and interrogated, he stated
to PWH-Investigating Oficer regarding a "Kal ash”(pitcher)
which was recovered by PW4-Investigating OOficer from the

house of A2-Guruji. What is significant about the recovery
is that when chenical test was made on the pitcher, blood
was found sticking on the outer side of the vessel. O

course, the chem cal analyst could not determne the origin
of the blood as it was disintegrated by that tinme.~ But the
| earned Judges of the High Court did not attach any value to
the circunmstance on that sole reason. At the first Dbl ush,
the approach of the H gh Court nay appear to be sound. But
when we considered the answer which A2-Guruji had given to
the questions put on himunder Section 313 of the / Code
regarding the said circunstance, he sinply denied even the
recovery of "Kalash" as stated by PW4 Investigating

Oficer. Whien we know that there was blood on the pitcher
it is for A2 Quruji to explain howit was. But when he
denied even the seizure of the pitcher, such a denial, in
this context, 1is not inconsequential. |In another case, a
simlar denial was treated by this Court as sufficient to
provide a "nmissing link" to the chain of circunstances.

(State of Maharashtra Vs. Suresh 2000(1) SCC 471)

After the arrest of A3 Mikinda Thorat, he told the
Investigating Oficer that "Dipak’'s dead body was carried by
nmne and Quruji(A-2) on his motor cycle and thrown in the
canal ." The said statenent of A3 Miki nda Thorat was not
found admissible in evidence as the dead body was not
recovered pursuant to the said statenent. This aspect
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requires nore consideration. It nust be pointed out that
pursuant to the said statement and the offer made by A3
Muki nda Thorat that he would point out the spot, he was
taken to the spot and there PW4(Investigating Oficer)
found a broken piece of glass lying on the ground. It was
pi cked up by him In this context, it is inmportant to refer
to another itemof evidence. A notor cycle was recovered
from the house of A2 Guruji and its tail lanp was found
br oken and one piece of it was mssing. But when the broken
glass piece recovered from the spot pointed out by A3
Muki nda Thorat was placed on the broken situs of the tai
lanp of the notor cycle, it so fitted with the space that
PWI4 | nvestigating Oficer had no doubt whatsoever that the
said glass piece was originally part of the tail Ilanmp of
that notor cycle.

The basic idea enbedded in Section 27 of the Evidence
Act is the doctrine of confirmtion by subsequent events.
The doctrine i's founded on the principle that if any fact is
di scovered “in a search made on the strength of any
information obtained froma prisoner, such a discovery is a
guarantee that the information supplied by the prisoner is

true. The information mght be confessional or non-
i ncul patory in nature, but if it results in discovery of a
fact it becones’ a  reliable information. Hence the

| egislature permtted such information to be used as
evidence by restricting the admissible portion to the

m ni mum It is nowwell-settled that recovery of an object
is not discovery of ‘a fact as envisaged in the Section. The
decision of Privy Council -in- Pullukurri~ Kottayya vs.

Enperor AR 1947 PC 67 is the nost quoted authority for
supporting the interpretation that the "fact discovered"
envisaged in the Section enbraces the place fromwhich the
object was produced, the know edge of the accused as to it,
but the information given nust-relate distinctly to that
effect.

No doubt, the infornation permtted to be admitted in
evidence is confined to that portion of the -information
which "distinctly relates to the fact thereby di scovered"
But the information to get admissibility need not be so
truncated as to nake it insensible or inconprehensible. ~The
extent of information admitted should be consistent wth
understandability. In this case, the fact discovered by PW
44 is that A3 Mikinda Thorat had carried the dead body of
Di pak to the spot on the notor cycle.

How the particular information led to the discovery of
the fact? No doubt, recovery of dead body of Dipak fromthe
sane canal was antecedent to the information which PW 44
obt ai ned. If nothing nore was recovered pursuant - to and
subsequent to obtaining the information fromthe accused,
there would not have been any discovery of any fact at all
But when the broken gl ass piece was recovered fromthat spot
and that piece was found to be part of the tail |anp of the
notor cycle of A2 GQuruji, it can safely be held that the
I nvestigating Oficer discovered the fact that A2 Guruji had
carried the dead body on that particular nmotor cycle upto
the spot.

In view of the said discovery of the fact, we are
inclined to hold that the information supplied by A2 CQuruji
that the dead body of Dipak was carried on the motor cycle
up to the particular spot is admissible in evidence. That
information, therefore, proves the prosecution case to the
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above- menti oned extent.

In Exh. 88 confession, A4 Balu Joshi has stated that on
4.2.95, A3 Mikinda Thorat had handed over to hima list in
whi ch A3 Mikinda Thorat had witten down the articles to be
purchased for perform ng the cerenony before Sagar and Di pak
were kill ed. Later, A4 Balu Joshi had purchased those
herbals as per the said list. Now, it is inportant to note
that when PW4 Investigating Oficer nmade a search in the
house of A4 Balu Joshi on 8.3.95, a small book(an Al manac)
which contained a slip of paper inside. A few nanes of
her bal articles were witten on that slip(such as
frankencense). That slip was forwarded to the handwiting
expert alongwith the speci men handwitings collected from A3
Muki nda Thorat for conparison. Ex. 64 is the opinion
forwarded by the said handwiting expert holding that the
scribe who wote the slip and the speci nen manuscripts was
the sane.

Exh. 64 is only the opinion of the Asstt. State
Exam ner —of Docunents. Fromthat description alone, it
cannot be gathered whether his office would fall within the
purview of Sec. 293 of the Code. Hence, w thout exam ning
the expert as a witness-in Court, no reliance can be placed
on Exh. 64 al one.

But, excluding Exh. 64, we have conme across a |lot of
ot her circunstances to corroborate the ‘truth of the
confessional statenment contained in Exh. 88. < As we have
adverted to many such circunstances, we do not  think it
necessary to exhaust all of themfor a detail ed discussion
here. Al'l  the circumstances di scussed above would ensure
confidence in our mind in believing that the confession was
made voluntarily and it contained the true narration of what
all transpired between the conspirators and how the children
were abducted and killed. No doubt, it can be used agai nst
A4 Bal u Joshi without any difficulty whatsoever.

For wusing Exh. 88 as against A2 Guruji and A3 Miki nda
Thorat, there is a constraint. Section 30 of the Indian
Evi dence Act permits only a limted use of the confession as
agai nst a co-accused to whom a major role is ascribed by the
conf essor. It is well settled that the confession nade by
one accused can be used agai nst the co-accused even when the
ot her conditions under Section 30 are satisfied only for the
pur pose of corroboration of other evidence.  But this aspect
is not sufficient to end the travails of A2 Guruji and A3
Muki nda Thorat in this case.

One of the offences alleged against all the accused is
crimnal conspiracy under Section 120(B) of the Indian Pena
Code. Section 10 of the Evidence Act falls within Chapter 2
which deals with "rel evancy of facts". That Section renders
anyt hi ng said, done or witten by anyone of the conspirators
in reference to their common intention as a relevant fact,
not only as against each of the conspirators but for proving
the existence of the conspiracy itself. Further, the said
fact can be used for showing that a particul ar person was a
party to the conspiracy. The only condition for application
of the rule in Section 10 is that there nust be "reasonabl e
ground to believe that two or nore persons have conspired
together to conmit an offence". 1In this context, we my
refer to S. Nalini and Ohers Vs. State by D.S.P., CBI
SIT, Chennai 1999(5) SCC 253. |In paragaraph 107, this Court
has stated thus: -
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"The first condition which is al nost the opening | ock of
that provision is the existence of "reasonable ground to
believe" that +the conspirators have conspired together

This condition wll be satisfied even when there is sone
prima facie evidence to show that there was such a crimnmna
conspi racy. If the aforesaid prelimnary condition is

fulfilled then anything said by one of the conspirators
beconmes substantive evidence against the other, provided
that should have been a statenent "in reference to their

conmon intention". Under the corresponding provision in the
English law the expression used is "in furtherance of the
conmon object”. No doubt, the words "in reference to their

conmon intention" are wider than the words used in English
awm(vi de Sardar Sardul Singh Carveeshar Vs. State of
Mahar ashtra)."

The basi ¢ principle which underlies in Section 10 of the
Evidence 'Act “is the theory of agency and hence every
conspirator-is an agent of his associate in carrying out the
obj ect of the conspiracy (State of Gujarat Vs. Mhd. Atik-
1998(4) SCC 351). Section 10 pernits "anything said, done
or witten by anyone of such persons in reference to their
common intention” ‘to be recorded as a relevant fact as
agai nst each of the persons believed to be so conspired.

In this case, there can be no doubt, relying on Exh. 88
that, there are reasonable grounds to believe that all the
four accused have conspired together to comrit the offences
of abduction and murders of the children involved in this

case. So what these accused have spoken to each other in
reference to their common intention as could be gathered
from Exh. 88 can be regarded as relevant facts falling

within the purview of the Section 10 of the Evidence Act.
It is not necessary that a w tness should have deposed to
the fact so transpired between the conspirators. A dial ogue
between them could be proved through any other legally
permtted node. Wen Exh. 88 is legally proved and / found
admi ssible in evidence, the same can be used to ascertain
what was said, done or witten between the conspirators.
Al the things reported in that confession referring to what
Al Damu Gopi nath and A3 Miki nda Thorat have said and done in
reference to the common intention of the conspirators are
thus wusable under Section 10 of the Evidence Act as against
those two accused as well, in the sane manner in which they
are usabl e agai nst A4 Darmu Joshi hinsel f.

The net result is, the circunstances in this case are
sufficient to establish that there was crimnal conspiracy
to abduct and slay five little children in which'the four
accused persons were the conspirators and further that
abductions of four children and killing of three of ' them
were carried out as sequel to the said conspiracy. There is
no escape for themfromconviction of the offences found
against themby the Sessions Court. The Division Bench of
the High Court has gone gravely erroneous in side-stepping
everyone of the circumnstances est abl i shed by the
prosecuti on. Crimnal justice became the unfortunate
casualty as a consequence of the unwarranted interference
made by the High Court with a well-considered conclusion
arrived at by the trial court. By acquitting the accused in
a case of this nature, despite so much of sturdy and
reliable circunstances, the judicial systembecanme naul ed
and faith of the public in the efficacy of the judicia
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function woul d have consi derably inpaired.

Now, we have to make up our mind regardi ng the sentence
to be inposed on the three accused. Learned Counsel for the
state pl eaded for restoration of the same sentence which the
trial court has inposed, i.e., death penalty. The question
is whether this case can be regarded as rarest of rare cases
in whi ch the |esser alternative is unquesti onabl y
forecl osed. Looking at the horrendous acts commtted by the
accused, it <can doubtlessly be said that this is an
extremely rare case. Nonet hel ess, a factor which |oons
large in this case is that the accused genuinely believed
that a hidden treasure trove could be winched to the surface
by infantile sacrifice cerenoniously perfornmed. It is
germane to note that none-of the children were abducted or
killed for ransom or ~for vengeance or for conmitting
r obbery:. It was due to utter ignorance that these accused
becamre' so gullible to such superstitious thinking. O
course, . 'such thinking was al'so notivated by greed for gold.
Even so, we persuade ourselves to choose the norma
puni shment prescribed for murder as for these accused.
Accordingly, while restoring the sentence passed by the
trial court in respect of other counts of offences, we order
that the accused shall ‘undergo inprisonnent for life for the
of fence under Section 302 read with Section 34 of the I.P.C




