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PETI TI ONER
STATE BANK OF I NDI A & OTHERS

Vs.

RESPONDENT:
T.J. PAUL

DATE OF JUDGVENT: 04/ 05/ 1999

BENCH
M Jagannadha Rao. & S. N. Phukan

JUDGVENT:

M JAGANNADHA RAO,J.
Leave granted.

This appeal is preferred by the State Bank of India,
Bonbay, its Deputy Managing Director(Appellate Authority),
Bonbay and the Chi ef CGener al Manager (Di sci plinary
Authority), Madras | against the judgnment of the Division
Bench of the Madras Hi gh Court in WA No.490 of 1998. By
that judgment, the Division Bench confirmed the judgnent of
the learned Single Judge in OP. No.10222 of 1991 dated
7.1.1998.

The brief facts of the case are as fol lows:

The respondent joined service in the Bank of Cochin (the
Bank has since been amal ganated with the State Bank of India
w.e.f. 27.4.85) on 1.11.1996 and was pronoted as an officer
and then as Manager of the Madras Branch of the  Bank of
Cochi n. The disciplinary action initiated against him
related to 1977-1981 when he was working as Mnager at
Madr as. On 25.8.81, he was transferred to Calcutta. He
received letters of comrendation dated 10.3.83 and 16.4.84
and his Branch at Calcutta stood at No.1 in the matter of
nobi lisation of advances. |t appears that sone advances
given by him while working as Manager at Madras during
1977-1981 coul d not be recovered and hence on 4.2.84, he was
reposted at Madras for the purpose of recovering the
advances. The respondent made substantial recoveries after
his reposting in Madras but he was suspended on 13.7.1984
and served with a charge sheet on 18.9.1984 stating that he
had given advances wunauthorisedly w thout discretionary
power/ prior perm ssion /observing | ending nornms and that his
actions ampunted to ‘serious msconduct’ which involved
financial loss and violation of Head Ofice prescriptions
with vested interest and causing wilful damage to the
interests and affairs of the Bank. The respondent denied
the charges in his reply dated 20.10.1984. A donestic
inquiry was held by appointing an Advocate as |lnquiry

Oficer. The respondent submitted his final explanation on
15. 5. 1985. On 3.8.1985 the Inquiry Oficer submtted his
report. He held that the allegations under "itens

1,5,7,8,9(Ac No. 20/79, 50/80, 62/80, 63/80, 64/80, 2/81,
37/ 81; 10, 11, 12(a, b), 13,14 (A/c 99, 137, 168, 183, 299,
405 & S. ItemNos. 554 & 518); 15,16,17(b), 18, 19, 20,
21, 22, 23 (a,b,qg,i,k,m, 24 & 25(9)" were not proved. He
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further sai d that so far as the remai ni ng itens
2,3,4,6,9(Ac 18/81, WML 1/80), 12,14(A/c 123, 199, 397 &
432), 17(a), 23(c,d,e,f,h,j,l,n) were concerned, the nmain
irregularity found was that there was no proper sanction or
ratification fromthe Head Ofice. (ltem25 is a sunmary of
the itens).

He accepted by referring to the evidence of AWM and AW
(I'nspectors of Branches) that there was a practice, in
certain Branches, of giving advances wi thout sanction from
the Head Ofice (as seen fromExhibits B6, B10 to B15 of
Head O fice) and in such cases subsequent ratification was
granted to such advances given wi thout sanction. He stated
that Exhibits B18 to B22 were the letters of appreciation
recei ved by the respondent fromthe Departnent to the effect
that his performance was ‘best’. He found, in favour of the
officer and in rejection of the | anguage enployed in the
charge- menp as foll ows:

"Inthe circunstances, no reasonable man
would be able to conclude that, in
connection wth the said transactions,
Sri Paul acted with vested interest and
with ‘the “intention of causing wlful
damage and financial loss toa the Bank

He m ght have al | owed t he sai d
transactions wth the good intention of
devel opi ng the busi ness of the Bank and
also with a bonafide belief that the said
transactions would be ratified by the
Head OFfice in the normal course.”

To the above extent, the finding is in favour 'of the
respondent .

He further concluded in favour of the respondent as
fol |l ows:

"My conclusion is that, in the light of
the evidence adduced before ne, it woul d
be wong to allege that Sri Paul had any
intention to cause wlful damage or
financial loss to the Bank as regards the
sai d transactions."

Havi ng held in favour of the respondent as stated above,
the Inquiry Oficer however gave a finding of /gross
negl i gence against the respondent in the mtter- of not
obtaining sufficient securities, as foll ows:

"As regards the transactions nentioned as
items 23(d,f,h,j,n) in Ext. A3, it has
been stated that Sri Paul has failed to
take sufficient security for the said
transacti ons. In this regard, there is
gross negligence on the part of Sri  Pau

and he has acted in violation of the Head
Ofice instructions."”

He then referred to item 25 which related to 19 advances
(the 9th party was given |l oan not during the tenure of the
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respondent) and said that M.Paul was transferred from
Calcutta to Madras in February 1984 to enable himto recover
the advances he had given earlier during 1977-1981 and t hat
if he were not suspended in July 1984, he would have
recovered ‘substantial’ amounts. The Inquiry Oficer in
that connection observed as foll ows:

“I'f Sri  Paul had not been suspended
abruptly, he would have been able to
persuade the parties concerned to remt
nmore amounts. After having deprived(him

of such an opportunity, it would be
unjust to throwthe entire blane on Sr
Paul as regards the outstandings in
guestion.”

On ~these findings, the Disciplinary authority issued a
second notice on 22.1.1986 proposing ‘dism ssal without
notice’. The said letter stated that the Inquiry Oficer
had hel d charges 23(d,f,h,g,n) proved and held himguilty of
‘gross negligence’ and also guilty of ‘violation of the Head
office instructions’. The disciplinary authority then said
that having regard to the report, evidence and defences and
the gravity of charges proved, and the fact that his actions
had jeopardised the Bank's interests, he was proposing to
i npose the punishnment of ‘dism ssal without notice. The
respondent submitted his reply to the above proposal on
18. 2. 1986. Thereafter, the disciplinary authority passed
orders of ‘dismssal  from - service wthout notice’ on

20. 3. 1986.

The appellate authority nodified the said order on
30.7.87 from dismissal wthout notice to renoval. It is
necessary to refer to it in some detail. The appellate

authority initially observed:

"Though, al | egations of mal af i'des,
corrupt practices etc. were absent in the
charge sheet served on the appelant...."

He, however, stated that the respondent had exceeded his
power s whil e sanctioning advances and acted wi t hout
restraint thereby jeopardising the Bank’'s interest. He did
not obtain prior approval/sanction/ratification of Head
of fice. The unaut hori sed advances were upto Rs.44.71 | akhs
and resulted in substantial loss of Rs.16 |akhs. The
appel | ate aut hority then accepted the practice of
instructions of Head Ofice as follows:

“I't may be true that the Managers of the
Bank of Cochin branches were given ora
orders/instructions for disbursenent of
| oans by the Head Ofice functionaries."

but observed that such advances sanctioned under ora
orders/instructions should be got ratified/ approved and
failure to do so could be cause of disciplinary action. It
was observed that the respondent could not rely on the
practice in Bank of Cochin. He had acted against the Head
Ofice instructions. The absence of seeking sanction raised
‘doubts on his plea of bonafide action’. The appellate
authority admitted that the respondent was posted back at




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

Madras for effecting recoveries. He also referred to an
order of a |lesser punishnment passed by the then Chairnan,
Bank of Cochin(reduction in rank) which was not conmuni cated
to the officer. This was not given effect to by the Bank of
Cochin as the Bank cane under noratorium and the order had
no validity. He said that no doubt, the respondent had
received certificates of appreciation earlier for his good
work, but these letters would not mtigate the magnitude of
the | apses because the evidence proved ‘gross negligence and
actions in violation of Head Office instructions’. The
appel | ate authority observed:

“I't may be true that in the interests of
giving speedy financial assistance to
i mportant and deserving borrowers, the
Managers in Bank .of Cochin were sonetines
given oral instructions by Head Ofice
functionaries."

but thiswll-not help inviewof Bank’s instructions dated
11.4.1978 agai nst such loans for which ratification was not
obtai ned. Nor was there proof of oral instructions. As the
officer was one whose “integrity’ was not in doubt and he
was relatively young, it was a fit case for nodifying the

order of ‘dismissal’ into one of ‘renmoval fromservice' in
terns of Rule 49(g) of State Bank of ~India (Supervisory
Staff) Rules. Renoval was to take effect from date of
di sm ssal

L...l...T....... T i To...... T... ... Too ... T..J

The above orders were questioned in wit petition. The
| earned Single Judge while allowing the wit petition held
that the finding of the inquiry officer-on item 23 was that
no financial |oss was proved and if it was a case of not
taking adequate ‘security’ fromthe loaners and in not
obtaining ratification as per Head office instructions,
these charges were not sufficient - in view of Rule
22(vi)(c) and (d) read with sub- rule (vii) - for inposing a
penalty of dismissal or renpval. Only-a m nor penalty could
be inposed. As per inquiry Oficer’'s report there was no
actual 1oss caused by reason of any act of the enployee
wilfully done. There was no evidence of financial” |oss
adduced before the Inquiry Oficer. The finding that the
respondent jeopardised Bank's interest was based on no
evi dence. Penalty nust have been only for mnor mnisconduct.
The SBI Rul es were not applicable since msconduct alleged
related to the period of service in the Bank of Cochin.. The
| earned Judge observed that ‘punishment of renoval’ ~ coul d
not have been inmposed as it was not one of the enunerated
puni shments under Bank of Cochin Rul es.

The wit petition was allowed, the inpugned order was
guashed. It was, however, observed that the Bank could
i npose puni shnment for m nor m sconduct as per Rul es of Bank
of Cochin. The Wit Appeal preferred by the State Bank of
India was disnissed for the same reasons and the respondent
was directed to be reinstated with backwages, pronotion and
all other nonetary benefits |ike salary, increnents, etc.
The Bank coul d i npose penalty for mnor m sconduct.

It is against this judgnent that this appeal has been
preferred by the State Bank of India. In this appeal we
have heard the subnissions of |earned senior counsel for the
Bank, Sri T.R Andhyarujina and of |earned senior counse
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for the respondent, Sri P.P. Rao.

We shall first refer to the Rules which are applicable
to the facts of the case and regarding the applicability of
which there is no dispute. These are contained in the Bank
of Cochin Service Code. Chapter VII deals with D scipline
and Disciplinary action. Para 22 (iv) defines ‘gross-
m sconduct’ . W shall refer to the relevant sub- clauses
(h) and (l1). They read as foll ows:

"Para 22(iv): By the expression ‘gross
m sconduct’ ~shall be neant any of the
following acts and of omission on the
part of an enpl oyee:

(a) to(g). i

(h) wi | ful i nsubor di nati on or
di sobedi ence of any | awful and reasonabl e
order ofthe Managenent/or of a superior

(1) to (K)o i
(1) doi ng any act prejudicial to the
i nterests of the bank, or gr oss

negligence or negligence involving or
likely to involve the Bank in serious
| 0ss."

As to the punishments for ‘gross msconduct’, they are
enunerated in para 22(v) and read as foll ows:

"Para 22(v): an enployee found guilty  of
gross m sconduct nay:

(a) be di sm ssed wi thout notice, or

(b) be warned or censured, or have an
adverse remark entered agai nst him or

(c) be fined, or

(d) have his increnent stopped/basic
pay reduced, or

(e) have his msconduct condoned and be
nmerely discharged from service.™

It is also necessary to refer to the definition of
‘mnor msconduct’ in para 22(vi) and the punishnents
therefor in para (vii). They read as follows to the extent
rel evant for the case.

"Para 22(vi): In the expression9n ‘m nor
m sconduct’ shall be neant any of the
following acts and om ssions on the part
of an enpl oyee:

()
(b)

(c) neglect of work, negligence in
perform ng duties;
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(d) breach of any rule of business of
the Bank or instruction for running of
any departnent;

(€) to (J) -«

(k) t he enpl oyee, especial ly an
officer, acting on oral or telephonic
instructions from the Chief Executive
Oficer or other officers should get the
same confirmed in witing the sane day or
the day next. The enployee wll be
estopped from nmeking the plea of ora
instructions for his acts which have not
been confirmed.

(1) every enpl oyee shall be deened to
have ~ the ~know edge of all the rules,
regul ations, direction, and instructions
i ssued by the bank fromtine to tine, for
transacting any busi ness of the bank, and
for administration of ‘the bank, and in
particul ar he -shall be deened to have
conpl ete know edge of the menorandum of
I nstructions of the bank and al
amendnent's thereto issued from tine to
time, the usual safeguard and precautions
to be taken with regardto bank’ s advance
and ‘custody of securities, rules of

docunentati on and mai nt enance of
cust oners account's etc. and shal

strictly confirm to and abide by 'such
rul es, regul ati ons, pr ocedur e,

directions, and instructions including
the provisions of this Code.

(M
(N) e "

Para 22(vii) enunerates the puni shments for m nor
m sconduct as foll ows:

"Para 22(vii): An enployee found quilty
of m nor misconduct may:

(a) be warned or censured; or

(b) have an adverse renmark entered
agai nst him or

(c) have his increment stopped for @ a
peri od not |onger than six nmonths; or

(d) have hi s m sconduct condoned."

It will, in our opinion, be sufficient to consider the
case in the light of the order of the appellate authority
but at the sane tine keeping the observations of the Inquiry
Oficer and the Disciplinary authority in mnd

The appellate authority held that ‘allegations of
nmal af i des, corrupt practices etc. were absent but that the
respondent "exceeded his powers while sanctioning advances
and acted without restraint thereby jeopardising the Bank's
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interest, that weven if oral instructions were given they
should be got ratified. Hence respondent could not rely on
the practice in Bank of Cochin. The absence of seeking
sanction raised a doubt about his bonafides. H's actions
were contrary to Bank’s instructions dated 11.4.1978. There
was no proof of oral instructions of Head Ofice. The
Oficer did not obtain prior approval/sanction/ratification
of the Head office. The unauthorised advances upto Rs.44.7
| akhs resulted in substantial |o0ss upto Rs.16 |akhs. The
good certificates obtained did not mtigate the magnitude of
the |apses and the evidence proved ‘grossed negligence and
actions in violation of Head office instructions’. But the
respondent’s integrity was not in doubt.

Lear ned seni or counsel ~for t he appel | ant, Sri
T. R Andhyar uj i na cont ended t hat proof of serious |oss is not
necessary and |likelihood of loss is sufficient and this

aspect was ignored by the H gh Court.

On the other hand, learned senior counsel for respondent
Sri P.P.Rao contended that the inquiry officer did not give
any finding of serious financial |oss.

Taking up the definition of ‘gross m sconduct’ in para
22(iv), it is obvious that clause (h) does not apply because
the <charge is not one of insubordination or disobedi ence of
specific orders of ‘any superior officer. Coming to clause
(1) of para 22(iv), the doing of any act prejudicial to the
interests of the bank, or gross negligence or negligence
involving or likely to involve the Bank in serious loss is
gross msconduct. |In other words |ikelihood of serious |oss
coupled with negligence is sufficient-to bring the case
within gross msconduct. The Inquiry Oficer’s finding of
‘gross msconduct’ on the ground of not obtaining adequate
security is, therefore, correct ‘and cannot be said to be
based on no evidence as held by the H gh Court. This can be
contrasted with para 22(vi)(c) under m nor m sconduct which
deals with ‘neglect of work and negligence in perforning of
duties’. In our view, the contention of the |earned senior
counsel for the appellants Sri T. R Andhyaruji na is,
therefore, entitled to be accepted.

The contention of the |earned senior counsel for the
respondent ignores the fact that ‘gross negligence or
negligence likely to involve the Bank in serious |oss would

cone under mmjor nmisconduct within para 22(iv)(l). As
stated above, even assuming that there is no gr oss
negl i gence, sinple negligence wll cone under maj or
m sconduct if acconpanied by ‘likelihood of serious |o0ss

and this is clear frompara 22(iv)(l). Hence the finding of
the Inquiry Oficer regarding gross msconduct is correct

and could not have been set aside by the H gh Court. The
findings of the Inquiry Oficer clearly bring the case under
‘maj or msconduct’. As held in Disciplinary Authority-

cum Regi onal Manager vs. N kunja Bihari Patnaik [1996 (9)
SCC 69], proof of loss is not necessary.

W are, therefore, of the viewthat the Hi gh Court was
not correct in holding that the findings of the |Inquiry
Oficer or of the disciplinary or appellate authorities did
not justify a finding of ‘major misconduct’ on the basis of
para 22(iv)(a)(l).
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But this does not conclude the matter. The | earned
senior counsel for the respondent Sri P.P. Rao is right in
contendi ng that the appellate authority, once it canme to the
concl usi on that the punishment of dismissal was not
warranted in the facts of the case, it could not have
awar ded the puni shment of ‘renpval’ which was not one of the

enunerated penalties wunder para 22(v) of the Rules. In
fact, the learned Single Judge also adverted to this aspect.
If one reads the order of the appellate authority, it is

clear that the said authority went by Rule 49(g) of the
State Bank of India (Supervising Staff) Service Rul es which
admttedly, is not applicable to charges pertaining to the
period 1977-1981 when the Rul es of Cochin Bank applied. The
amal gamation of the Bank of Cochin with the State Bank of
India took place only on 27.4.85. It may be that the Rul es
of the State Bank of India provided for a punishment of
renmoval,, “but inthe Rules relating to penalties for ‘nmjor
m sconduct’ in para 22(v) of the Rules applicable to the
enpl oyees. of the Bank of Cochin, renpbval is not one of the
enuner at ed  puni shments whi ch coul d be i nposed. The said
puni shment is not the sane thing as "condoning m sconduct
and nmerely discharging fromservice" as provided in para
22(v)(e) of the said Rul es.

Lear ned seni or counsel for t he appel l ants Sri
T. R Andhyarujina tried to subnmit that if ‘the appellate
authority decided not to dismss the respondent, it stil
had i nherent power to award a puni shnent of ‘renpval’, which
was |esser in severity. Learned senior counsel  contended
that the discretion of the authorities to award such an
appropriate punishment could not be interfered with in view
of the decision of this court-in Union of India vs.
Ganayut ham [1997 (7) SCC 463]. ~In our view, this decision
is not applicable to the facts of the case. Here the Court
is not interfering wth the punishment awarded by the
enpl oyer on the ground that in the opinion of the Court the
puni shment awarded i s disproportionate to the gravity of the
m sconduct. Here, the gradation of the puni shments has been
fixed by the rules themsel ves, nanely, the Rules of the Bank
of Cochin and the Court is nerely insisting that the
authority is <confined tothe limts of its discretion as
restricted by the Rules. Inasnuch as the Rules of the Bank
of Cochin have enunerated and |isted out the punishnents for
‘maj or misconduct’, we are of the view that the punishment
of ‘renoval’ could not have been inposed by the  appellate
authority and all that was permissible for the Bank was to
confine itself to one or the other punishnents  for ~ mgjor
m sconduct enunerated in para 22(v) of the rules, other than
di sm ssal without notice. This conclusion of ours also
requires the setting aside of the punishnment of ‘renoval’
that was awarded by the appellate authority. Now the other
puni shments enumerated under para 22(v) are ‘warning - or

censure or adverse remark being entered; or fine; or
stoppage of increnents/reduction of basic pay or to condone
the msconduct and nerely discharge from service. The
setting aside of the renoval by the High Court and the
relief of consequential benefits is thus sustained. The

matter has, therefore, to go back to the appellate authority
for considering inposition of one of the other punishnent in
para 22(v) other than dism ssal wthout notice.

In the result the setting aside of the order of
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‘renoval’ as done by the High Court is sustained and the
directions to pay himthe backwages, grant such pronotions
and nonetary benefits by way of salary, pronoti on

i ncrenents, etc. as granted by the High Court wll also
remai n. There wll, however, be a nodification of the
orders of the | earned Single Judge and of the Division Bench
to the extent, nanely, that the matter will go back to the
appel | ate authority for considering which of the punishnents
ot her than ‘disnissal without notice under para 22(v) could
be inmposed on the respondent. W direct accordingly. The
benefits above referred to as directed by the H gh Court
shall be conmputed and paid to the respondent in accordance
with the relevant rules within 3 nonths fromthe date of
receipt of a copy of this order

The appeal is partly allowed to the extent indicated
above. There will be no order as to costs.




