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Prevention of Corruption Act, 1947--Sec. 5(1)(c) and
5(1)(d) r/w/ Sec. 5(2)--Msappropriating Govt. Funds--Re-
taining Govt. Funds by a Govt. -servant--Evidence Act.
Sec. 154--When can a witness be declared hostile--Can evi-
dence of a hostile w tness be accepted-- Evidence Act Sec.
105- - onus of provi ng exceptions in I.P.C on
accused---Degree of —proof--Crimnal Trial-Effect of non
exam nation of material w tness--Conviction on evidence of
a solitary w tness--Wether adverse inference can be drawn
agai nst accused for not | eadi ng evidence--0Onus of prosecu-
tion--Presunption of innocence.

HEADNOTE

The appellant ,who was the Additional District  Mgis-
trate in overall charge ,of the N zarat and the Land Acqui -
sition sections of the Collectorate was charged for crimna
m sconduct under section 5(2) read with section 5(1)(c) and
5(1 ) (d) of the Prevention of Corruption Act, 1947. The
al | egati on agai nst the appellant was that he withdrew a ~sum
of Rs. 10,000/- on 9-1-1965 on the ground that he wanted to
distribute the said anount anpbngst the villagers whose |and
was acquired as the conmpensation; that in fact the appell ant
never wanted to distribute the said anbunt <~ and that he
retained,the noney with himfor about 6 nonths dishonestly
and only after that the noney was deposited in the Treasury.
The defence of the appellant was that the Secretary of the
Wrks Departnent called a neeting in the Secretariat on
25-9-1964- and that the appellant was expressly directed to
proceed to the spot and persuade the villagers to accept the
conpensation noney; that it was pursuant to that nmandate
that the appellant withdrew the noney on 9-1-1965; that he
could not go to the village in question in that day because
one of the officers who was to acconpany hi mwas not avail -
able; that he, therefore, again deposited the npney back
with the Nazir and collected the nmoney fromhim again on
20-1-1975; that he went there along with several officials;
that the villagers, however, refused to accept the conpensa-
tion. The appellant was, however, hopeful of getting the
conpensati on i ncreased and to persuade the villagers to
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accept the increased conpensation. He, therefore, on his
return handed over the noney to the Nazir, however, asked
him not to deposit the sanme in the Treasury so that cash
woul d be readily avail abl e as soon as needed.

Nazir was exam ned by the prosecution and he denied
having received the noney as suggested by the appellant.
Secretary of the Works Departnent was not examined by the
prosecution. The Land Acquisition Oficer PW8 deposed that
the Secretary directed the appellant to take action for
paynment of the conpensation noney to the villagers and that
the appellant should personally persuade the villagers to
accept the conpensation. The said witness was, however,
decl ared hostile on the ground that he did not state to the
Police that when the appellant and the Executive Engineer
visited the village they did not persuade the villagers to
receive the conpensation ambunt. PW7 the Executive Engi-
neer deposed that he acconpanied the appellant to the wvil-
l'age and that the appellant tried to persuade the villagers
to receive the conpensation but that they refused to
accept the sane. This witness was also declared hostile
because of certain mnor omissions in his statenent before
the Police. PW®6, one of the villagers also deposed that
the appellant persuaded themto give up possession but the
villagers did not agree. This witness was also declared
hostile because he onitted state some facts before the
Pol i ce.

The Trial Court and the H gh Court relying on the evi-
dence of Nazir and certain docunents convicted the appell ant
under section 5(1)(c) and 5(1)(d) read with section 5(2)of
the Prevention of Corruption Act, 1947.
12--1104SCl /76
440
Al'l owi ng the appeal by Special Leave,

HELD: 1. In a charge of misappropriation once the en-
trustnment of noney is proved and al though the onus to prove
the entrustnent is on the prosecution. if the explanation of
the accused is found to be fal se he nust be pr esuned to
have retained the noney with hinself. [444 A-B]

Jai kri shnadas Manohardas Desai and Anr.  v. State of
Bonmbay, [1960] 3 S.C.R 319. 324; followed.

2. Three principles of crimnal jurisprudence which “are
wel |l settled are as under

(i) that the onus ties affirmatively on the
prosecution to prove its case beyond  reasonable
doubt and it cannot derive any benefit from weak-
ness or falsity of the defence version while /prov-
ing its case

(ii) that in acrimnal trial the accused nust
be presuned to be innocent until he is proved to be
guilty; and
(iii) that the onus of the prosecution never
shifts. [444 GH, 445 A

3. Under section 105 of the Evidence Act the onus of

proving exceptions nentioned in the Indian Penal Code |lies
on the accused but the said section does not at all indicate
the nature and the standard of proof required. It is suffi-

cient if the, accused is able to prove his case by the
standard of preponderance of probabilities as envisaged by
section 5 of the Evidence Act. [445 A-B]

Harbhajan Singh v. State of Punjab, [1965] 3 SCR 235,
241 and State of U P. v. Ram Swarup & Anr. [1975] 1 S.C R
409, 416-17, followed.

The accused succeeds if the probability of his version
throws doubt on the presecution case. He need not prove his
case to the hilt. It is sufficient for the defence to give
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a version which conpetes in probability with the prosecution
version for that would be sufficient to throw suspicion on
the prosecution case entailing its rejection by the court.
[445 B-(C]

4. In acrimnal trial it is not at all obligatory on
the accused to produce evidence in support of his defence
and for the purpose of proving his version he can rely on
the admi ssions nmde by prosecution witnesses or on the
docunents filed by the prosecution. The courts below were
not justified in drawing adverse inference against the
accused for not producing evidence in support his defence.
The prosecution cannot derive any strength or support from
the weakness of the defence case. [446 E-Q

5. The courts below erred in basing conviction of the
appellant on the sole testinony of the Nazir conpletely
ignoring the inportant admi ssions nade in favour of the
accused by other prosecution w tnesses, sone of whom were
decl ared hostile and sone were .not. [446 H, 447 A

6. No “explanation is comng forth why the Secretary,
Works Departnment Who was a Governnent servant, has not been
examned. |t was a part of the prosecution case that in the
said neeting the Secretary did not direct the appellant to
go to the village for making payment. The prosecution ought
to have exam ned the Accountant who was a material w tness

in order to unfold the prosecution narrative itself. The
court drew adverse inference for his non-exam nation
[ 447 D: E

7. Section 154 of the Evidence Act confers. a discretion
on the court to permt a witness to be cross-exanined by a
party calling him The section confers a judicial discretion
and must be exercisedjudiciously and properly in the inter-
est of justice. The court will not-nor.m ally allow a
party to cross-exam ne his own w tness and declare the sane
hostile unless the court is Satisfied that the statenent of
the witness exhibits an el enent of hostility. or that he has
resiled froma material statenment which he nade before an
earlier authority. [448 GH, 449 A
441

Dahyabhai  Chhaganbhai = Thakker v. ~State of Gujarat,
[1964] 7 S.C. R 361, 368. 69. 70 followed.

Merely because a witness in an unguarded nonent speaks
the truth which may not suit the prosecution or which may be
favourable to the accused, the discretion to allowthe party
concerned to cross-examne his own wtnesses cannot be
al l owed. The contingency _of pernmitting the cross-exanmina-
tion of the witness by the party calling himis an extra-
ordi nary phenonenon and pernission should be given only /in
speci al cases. [449 GH, 450 (

8. On the facts the court found that the /Trial @ Court
wongly exercised its discretion in permtting the prosecu-
tion to cross-exanmne its own W tnesses:

[451 F]

9. Merely because a witness is declared hostile it does
not nake himunreliable so as to exclude his evidence from
consi deration altogether. [450 E-F]

Bhagwn Singh v. State of Haryana, [1976] 1 S.C.C. 389, 391-

92 fol |l owed.
10. The court found that the defence version was ren-
dered probable by the testinobny of wtnesses as well as

docunents. [457 A-D

11. The Court found that the Nazir was not a reliable
wi tness and that the courts bel ow ought not to have acted on
his sole testinmony. [455-C
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 193
of 1971.

Appeal by Special Leave fromthe Judgnent and Order
dated 11-5-71 of the Orissa High Court in Crimnal Appea
No. 14/70.

Gobi nd Das, Ms. Sunanda Bhandare, ,A. K Mthur, A
K. Sharma and M S. Bhandare, for the Appellant.

S.C. Agarwal and G S. Chatterjee, for the Respondent.
The Judgrment of the Court was delivered

FAZAL ALlI, J. In this appeal by special |eave, the
appel l ant has been convicted for crimnal msconduct under
s.5(2) read with S.5(1) (c) of the Prevention of Corruption
Act, 1947 and sentenced to rigorous inprisonnent for three
years. He has al so been convicted under s. 5(1)(d) of the
Preventi on of Corruption Act but no separate sentence has
been passed thereunder. The appellant preferred an . appea
to the H gh Court of Orissa against the order of the-
Speci al Judge which was, however, dism ssed, and the convi c-
tions —and sentences inposed on himwere confirmed by the
High Court. Thereafter an application for |eave to appea
to this Court was nmade before the H gh Court, which having
been refused the appellant obtained special |eave from this
Court, and hence this appeal

After @ going through the judgnents of the Courts bel ow,
we are constrained to observe that the High Court as well as
the Trial Court have nade a wholly wong approach in apply-
ing the provisions of the Prevention of Corruption Act in
the case of the appellant. Put briefly, the prosecution
case was as fol lows:

The appellant was the Additional District Magistrate,
Cuttack from Septenber 1964 to June 1966 and in that capaci-
ty he was in
442
overall charge of the N zarat and | and acquisition sections
of the Collectorate. Sayad All anuddi an Ahmed P.W 8 was the
District Land Acquisition Oficer and one A Ballav ~Pradhan
P.W 9 was the Nizarat Oficer, whereas Prahalad Mhapatra
P.W 1 was the Nazir and Rajkishore Das PPW 2 was the
Assistant Nazir wunder P.W 1 P.W 3 Bhakta Charan Mohanti
was the Land Acquisition |Inspector. |t appears that a number
of lands had been acquired by the Governnent” for~ certain
public projects in various villages particularly Mauza
Bal i chandrapur with which we are concerned in~ the present
case. A huge conpensation anount to be given to | and-owners
had been deposited in the treasury for paynent to them It
appears that a sumof Rs. 31, 793.85 had been disbursed by
July 24, 1964 l|leaving a balance of Rs. . 11,650-61 but no
di sbursenent could be nade between July 24, 1964 and January
20, 1965 as the villagers refused to accept the paynents and
wanted the Land Acquisition proceedings to be wthdrawn.
The prosecution case further is that the appellant as Addi-
tional District Magistrate attended a nmeeting at the  Secre-
tariat in the office of the Secretary of Wrks Departnent at
Bhubaneswar on Septenber 25, 1964 where certain decisions
were taken. There appears to be sonme divergence of opinion
between the appellant and the prosecution on the delibera-
tions of the aforesaid neeting which we shall consider
| ater. It is further alleged that on January 9, 1965 the
appellant directed the Nazir to pay him a sum of Rs.
10, 000/ from the cash which remained with the Nazir P.W 1
for the purpose of distributing the amount to the |and-
owners of the village Balichandrapur. As, however, the
A DM’'s wvisit to Balichandrapur could not materialise
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because the Executive Engi neer with whomhe was to go there
was not available, the visit was postponed and the A D M
went to some other place. On January 20, 1965 the appel | ant
again took a sumof Rs. 10,000/- fromthe Nazir and decided
to visit the village Balichandrapur along with the Executive
Engi neer and the Land Acquisition Inspector. It is said
that the S.D.O, P.WD., also acconpanied the party to the
village Balichandrapur, and the case of the appellant is
that the Land Acquisition Inspector also travelled to Bali-
chandrapur with the appellant, though this fact is disputed
by the Land Acquisition Inspector. It is, however, the
admtted case of the prosecution that there ,was no dis-
bursenent in village Balichandrapur and thereafter the
amount of Rs. 10,000/- was not deposited with the Nazir but
remai ned in the personal custody of the appellant who ap-
pears to have retained it dishonestly for about six nonths.
This is the gravanen of the charges against the appellant.
W rmay al so nention that the ambunt was paid to the Nazir
towards the end of Septenber 1965 when it was deposited in
the  treasury. On receiving certain applications, the Vigi-
['lance ~Organisation of the State of Olissa instituted an
i nqui ry agai nst the appellant and after conpleting the sane
lodged a formal F.1.R on May 13, 1966. The appel | ant
thereafter ~was -challaned under various sections of the
Prevention/ of © Corruption Act and ultinmately convicted as
i ndi cat ed above.

The case of the appellant was-that he had no doubt
wi thdrawn a sum of Rs. 10, 000/- fromthe Nazir on January 9,
1965 but on his return fromtour as he could not disburse
the money to the
443
villagers he had returned it to the Nazir ~at Cuttack on
January 13, 1965. Wen, however, he again decided to go to
the village with the Executive Engi neer and others on Janu-
ary 20, 1965 he again directed the Nazir to pay him the
amount for disbursement. He went to the village Balichan-
drapur and tried to persuade the villagers to accept the
conpensation anount so that the Governnment project ~may be
started as soon as possible. The villagers wanted sone
other alignment to be nmade or the —conmpensatioion’ to be
i ncreased, and the appellant persuaded themto accept part
payment and assured themthat he will try to get the ~anpunt
i ncreased. It was also the definite case of 'the appellant
that in the neeting held in the secretariat on Septenber 25,
1964, the appellant was expressly directed to proceed to the
spot and persuade the villagers to ‘accept the conpensation
nmoney and it was in consequence of this mandate from the
Secretary of works Departnent that the A.D.M proceeded
to the village Balichandrapur and made all possible efforts
to persuade the tenants to accept conpensation even | by
hol ding out promises to them Unfortunately, however, the
villagers refused to accept the conpensation and the party
had to come back to Cuttack disappointed. The appel | ant
further seenmed to suggest that although he had failed to
persuade the villagers to accept the noney he had not com
pletely lost all hopes and that there was a possibility of
the villagers conming round to his point of view and wulti-
mately decide to accept the conpensation and for this
reason the appellant returned the sumof Rs. 10,000/- to the
Nazir on his return fromthe village but directed himnot to
deposit the same in the treasury or to make any entry in the
Cash Register so that if the villagers came to Cuttuck to
demand the noney they could be given the same imediately
wi thout any formality of a fresh withdrawal. The appell ant
further averred that because of some personal jeal ousies,
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a fal se conpl aint was made agai nst hi m whi ch necessitated an
inquiry. The Courts bel ow accepted the prosecution case and
di sbelieved the version of the defence conpletely. The High
Court has found that as the entrustnment was proved and
admtted by the appellant hinself and the explanation given
by himwas absolutely false, this would lead to the irre-
sistible inference that the appellant had tenporarily m sap-
propriated the noney. It was al so suggested by the prosecu-
tion that at the relevant tinme the appellant was building a
house and he had al ready applied for | oans fromthe Govern-
ment and it may be that for this purpose he m ght have been
in need of the noney to build his house.

One of the essential peculiarities of this case is that
as nmany as three witnesses exanm ned by the prosecution to
prove its case, nanely, P.W. 6, 7 and 8, had been decl ared
hostile and the Public Prosecutor sought permi ssion of the
Court to -cross-exam ne those wi tnesses which was readily
all oned.~ According to the prosecution these witnesses tried
to help the accused and nade certain statenments which sup-
ported the case of the appellant and, therefore, had to be
crossexam ned by the prosecution

Having regard to the stand taken by the parties, the

matter lies within a very narrow compass. So far as the
ent rust nent “of Rs.

444

10,000/ - is concerned that is undoubtedly adnmitted by the

appel l ant, and the only explanation given by himis that he
had returned the noney to the Nazir after his return from
the wvillage Balichandrapur and he had  also directed the
Nazir not to deposit the nmoney in the treasury. |If once the
expl anati on of the accused is disbelieved, or proved to be
absolutely false, then it is quite natural that he nust be
presuned to have retained the nmoney with hinself for a
period of six nonths. Although the Onus lies on the prose-
cution to prove the charge against the accused, yet where
the entrustnment is proved or admtted it will be difficult.
for the prosecution to prove the actual nbde or manner of
m sappropriation and in such a case the prosecution would
have to rely largely on the truth or the falsity 'of the
expl anati on given by the accused. |n-Jaikrishnadas Manohar -
das Desai and Anr. v. State of Bonbay(l) this Court observed
as follows:

"The principal ingredient of the offence
bei ng dishonest m sappropriation or conver si on
which may not ordinarily be a matter of direct
proof, entrustnent of property -and failure in
breach of an obligation to account for the property

entrusted, if proved, may in the light of other
circunstances, justifiably lead to an inference | of
di shonest m sappropriati on on conversion. Convi c-

tion of a person for the offence of crimnal breach
of trust may not, in all cases, be founded nerely
on his failure to account for the property entrust-
ed to him of over which he has dom nion, even when
a duty to account is inposed upon him but where he
is unable to account or renders an explanation for
his failure to account which is untrue, an infer-
ence of misappropriation with dishonest intent may
readily be made."
The Courts bel ow appear to have convicted the appellant on
the basis of the decision referred to above and have held
that since the explanation given by the appellant was fal se,
an inference of m sappropriation could reasonably be drawn
against him This proposition cannot be doubted. But the
guestion is whether the explanation given by the appell ant
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in this case can be said to be absolutely false ? Anot her
guestion that arises is what are the standards to be em
ployed in order to judge the truth or falsity of the version
given by the defence ? Should the accused prove his case
with the sane amount of rigour and certainty, as the prose-
cution is required, to prove a crimnal charge, or it is
sufficient if the accused puts forward a probable or reason-
abl e explanation which is sufficient to throw doubt on
the prosecution case ? 1In our opinion three cardinal prin-
ciples of crimnal jurisprudence are well-settled, nanely:
(1) that the onus lies affirmatively on the
prosecuti on to prove its case beyond reasonabl e
doubt and it cannot derive any benefit from weak-
ness or falsity of the defence version while prov-
ing its case
(1) [1960] 3 S.C R 319, 324.
445
(2) that in a crimnal trial the accused nust
be presuned to be innocent unless he is. proved to.
be guilty; and
(3) that the onus of the prosecution never shifts.
It is true that under section 105 of the Evidence Act the
onus of proving exceptions nmentioned in the Indian Pena
Code lies on the accused, but this section does not at al
indicate the nature and .standard of proof required. The
Evi dence Act’ does not contenplate that the accused should
prove his case with the sane strictness and rigour as the

prosecution 'is required to prove a crimnal charge. In
fact, from the cardinal principles referred to above, it
follows that, it is sufficient if the accused is able to

prove his case by the standard of preponderance of probabil -
ities as envisaged by s. 5 of the Evidence Act as a result
of which he succeeds not because he proves his case to
the hilt but because probability of the version given by him
throws doubt on the prosecution case and, therefore, the
prosecution cannot be saidto have established .the charge
beyond reasonabl e doubt. (In other words, the node of proof,
by standard of benefit of doubt, is not applicable ~to the
accused, where he is called upon to prove his case or to
prove the exceptions of the Indian Penal Code on which he
seeks to rely. It is sufficient for the defence to give a
version which conpetes in probability with the prosecution
version, for that would be sufficient to throw suspicion on
the prosecution case entailing its rejection by the Court.
This aspect of the matter is no |longer res integra but is
concl uded by several authorities of this Court. |In Harbha-
jan Singh v. State of Punjab (1) this Court observed
as follows:

"But the question which often arises and has been
frequently considered by judicial /decisions 'is
whet her the nature and extent of the onus of | proof
pl aced on an accused person who clains the benefit
of an Exception is exactly the sane . as the /nature
and extent of the onus placed on the prosecution in
a crimnal case; and there is consensus of judicia
opi nion in favour of the view that where the burden
of an issue lies upon the accused, he is not re-
quired to discharge that burden by | eadi ng evidence
to prove his case beyond a reasonabl e doubt. That,
no doubt, is the test prescribed while deciding
whet her the prosecution has discharged its onus to
prove the guilt of the accused; but that is not a
test which can be applied to an accused person who
seeks to prove substantially his claim that his
case falls under an Exception. Were an accused
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person is called upon to prove that his case fails
under an Exception, law treats the onus as dis-
charged if the accused person succeeds "in proving

a preponderance of probability." As soon as the
preponderance of probability is proved, the burden
shifts to. the prosecution which has still to

di scharge its original onus. It nust be renenbered
that basically, the original onus

(1) [1965] 3 S.C R 235, 241

446

never shifts and the prosecution has, at all stages of the

case, to prove the guilt of the accused beyond a reasonable

doubt . "

The sane view was taken in a |later case in State of U P. .

Ram Swarup & Anr. (1) where this Court observed as foll ows:

"That ~is to say, an accused may fail to

establish affirmatively the existence of circum
stances which would bring the case within a genera
exception and yet the facts and circunstances
proved by himwhile discharging the burden under
section 105 of the Evidence Act may be enough to
cast a reasonabl e doubt on the case of the prosecu-
tion,” in which event he would be entitled to an
acquittal. The burden which rests on the accused
to prove the exception i's not of the sane rigour as
the / burden of the prosecution to prove the charge

beyond a reasonable doubt. It is enough for the
accused to show, as in a civil case, that the
pr eponder ence of probabilities is in favour of his
pl ea. "™

Whil e the Courts bel ow have enunciated the |law correct-
ly, they seemto have applied it wongly by overlooking the
node and nature of proof that is required of the appellant.
A perusal of the oral and docunentary evidence led by the
parties goes to show that the Courts not only sought the
strictest possible proof fromthe appellant regarding the
expl anation given by him but went to. the extent of ms-
placing the onus on.the accused to prove even the prosecu-
tion case by rejecting the adni ssions made by the prosecu-
tion wtnesses and by not relying onthe docunents which
were in power and possession of the prosecution itself  on
the speculative assunmption that they were brought into
exi stence by the accused through the aid of “the officers.
Further nore, the Courts bel ow have failed to consider that
once the appellant gives a reasonable and probable explana-
tion, it is for the prosecution to prove affirmatively that
the explanation is absolutely false.  Ina crimnal trial
it is not at all obligatory on the accused to produce evi-
dence in support of his defence and for the purpose | of
proving his version he can rely on the admssions nade by
the prosecution wi tnesses or on the docunments field by
the prosecution. In these circunstances, the Court has to
probe and consider the materials relied upon by the de-
fence instead of raising an adverse inference against the
accused, for not producing evidence in support of his
def ence, because as we have already stated that the prosecu-
tion can not derive any strength or support fromthe weak-
ness of the defence case. The prosecution has to stand on
its own legs, and if it fails to prove its case beyond
reasonabl e doubt, the entire edifice of the prosecution
would crunble down. Thus it would appear to us that both
the Courts bel ow have made an absol utely wong approach in
deciding the truth of the defence version and have not
followed principles laid down by this Court in judging the
case of the accused.
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The Courts bel ow have based the conviction of the appel -
| ant on the sole testinmony of P.W 1 the Nazir who has
categorically stated
(1) [1975] 1.S.C. R 409, 416-17.

447

in the Court that the appellant had taken a sum of Rs.
10,000/ - on January 9, 1965 and thereafter he never returned
this amount to the Nazir until Septenber 30, 1965. The
Courts bel ow have chosen to place inplicit reliance on the
evidence of P.W 1 conpletely ignoring the inportant adm s-
sions made in favour of the accused by other prosecution
wi t nesses sone of whom were declared hostile and sone of
whom were not. Before analysing the evidence, it may be
necessary to describe the exact allegation nmde by the
prosecution against the accused. The starting point of the
case is a neeting which is said to have taken place in the
Secretariat on Septenber 25, 1964 in which according to the
appel l ant he was positively directed to visit the villages
and persuade the | and-owners to receive the conpensation and
this forned the occasion for the AD M to have wthdrawn
the noney to visit the spot w th the noney. According to
t he prosecuti on no such decision was at all taken in the
nmeeting and the visit to the village Balichandrapur night
have been for some ot her purpose and the question of distri-
bution was’ only a pretext invented by the accused to shield
his guilt. MMé would, therefore, now take up the evidence
regardi ng the neeting said to have taken place on Septenber
25, 1964. « W mght also mention that the |earned Specia
Judge has believed the statenent of the accused that he did
attend the nmeeting in the Secretariat on Septenber 25, 1964,
as woul d appear fromthe finding givenby himat p. 79 of
the Paper Book. What the Special Judge has not accepted is
the assertion of the accused that he had been directed to
visit the village personally and distribute the amunts to
the wvillagers. The neeting is said to have been called by
the Secretary Wrks Departnment and therefore the Secretary
Works Departnent was the best person who would have thrown
light on the subject and would have clinched the issue. The
Secretary, Wrks Departnment, was a Governnment servant and
it was not at all difficult for the prosecution to have
examned himto settle the controversy on-this matter. For
the reasons best known to the prosecution, the Secretary,
Works Departnent, was not at all exam ned and we have to
decide this question on the basis of oral ~and -docunentary
evi dence produced by the prosecution. The Special Judge,
i nstead of draw ng an adverse inference against the prosecu-
tion, has placed the onus on the accused for not 'having
summoned the Secretary, Wrks Departnment, as a witness in
defence forgetting that it was part of the prosecution case
itself that no decision to distribute the amount was t aken
in the meeting and therefore, the noney was not taken for
distribution to tenants in the village but was mni sappropri-

at ed. It was not for the defence to prove the prosecution
case which formed the bul wark of the charge of m sappro-
priation. Further nore, the Secretary, Wrks Departnment,

was a high Oficer of the Governnent and he could have
throwmn a flood of light on this question

Now coming first to the oral evidence, P.W 8 Sayad
Al | amuddi n who was the Land Acquisition Oficer Cuttack has
testified to the fact that in the neeting held on Septenber
25, 1964 the appellant had been asked to take early action
for paynent of conpensation noney by going personally to
persuade the tenants. Perhaps, it was because of this
statement, that this witness was declared hostile, and the
prosecuti on
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sought perm ssion to cross-exanmine him The actual state-
ment nade by himin the Court may be quoted thus:

"The accused had been asked to take wearly
action for paynent of the compensation noney, by
goi ng personally and by persuading the tenants. It
was the duty of the accused to see that conpensa-
tion anmounts were paid for |and acquisition."

When the witness was declared hostile, all that was elicited
fromhimwas as foll ows:

"It is not a fact that | had not stated to
Investigating O ficer that the accused and the
Executi ve Engi neer persuaded the tenants to receive
the conpensation anmount. It is not a fact that |
had stated to the Investigating Oficer that while
we were returning, sone people wanted to take part
payments for ~the |lands already acquired, but no
paynment was nade by the accused as we were then
| eavi ng. "

Thus the prosecution-even in cross-exanination did not give
any suggestion that the witness who was present in the
nmeeting held on Septenber 25, 1964 had stated on earlier
occasi ons that no decision was taken in the nmeeting direct-
ing the accused to visit the village and persuade the ten-
ants to receive the conpensation anounts. He nerely did not
state to the police that when the accused and the Executive
Engi neer visited the spot they did not persuade the tenants
to receive the conpensati on amounts. This was a case of
a nere om ssion of a broad detail and not a case of contra-
di ction. In._ these circunstances, therefore, the evidence
of this witness on the question as to what transpired in the
neeting and the nature of the directions given to the appel -
I ant remai ns unchal | enged, and even if he was declared to
be a hostile witness, he does not cease to be a reliable
witness. if the Court chooses to accept his testinony.

Bef ore proceeding further we mght like to state the |aw
on the subject at this stage. Section 154 of the Evidence
Act is the only provision under which a party «calling its
own w tnesses nmay claimpernission of the Court to cross-
exam ne them The section runs thus:

"The Court may in its discretion permt the
person who calls a witness to put any question to
hi m whi ch m ght be put in cross-exanination by the
adverse party."

The section confers a judicial discretion on the Court to
permit crossexam nation and does not contain any conditions
or principles which may govern the exercise of discretion

It is, however, well-settled that the discretion nust | be
judiciously and properly exercised in the interests @ of
justice. The law on the subject is well-settled that a
party will not nornally be allowed to cross-exanine its own
Wi t ness and declare the sane hostile, unless the Court s
satisfied that the statement of the wtness exhibits an
el ement of hostility or that he has
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resiled froma material statenment which he nade before an
earlier authority or where the Court is satisfied that the
witness is not speaking the truth and it may be necessary to
cross-examne himto get out the truth. One of the glaring
instances in which this Court sustained the order of the
Court in allow ng cross-exani nation was where the witness
resiles froma very material statenment regarding the nanner
in which the accused conmitted the of fence. In Dahyabha

Chaganbhai  Thakker v..State of Gujarat(1) this Court made
the foll ow ng observations:
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"Section 154 does not in terns, or by neces-
sary inplication confine the exercise of the power
by the court before the examination-in-chief is
concluded or to any particular stage of the exam -
nation of the witness. It is wide in scope and the
di scretion is entirely left to the court to exer-
cise the power when the circunstances denand. To
confine this power to the stage of exam nation-in-
chief is to make it ineffective in practice. A
clever wtness in his exam nation-in-chief faith-
fully conforns to what he stated earlier to. the
police or in the commtting court, but in the

cross-exam nation introduces statements. in a
subtle way contradicting in effect what he ;stated
in the examination-in-chief. |If his design is

obvious, ~we do not see why the court cannot,
during “the course of his cross-examnation, permt
the -person calling himas a witness to put ques-
tions to himwhich mght be put in cross exam na-
tion by the adverse party."

"Broadly stated, the position in the present
case is that the witnesses in their statenments
before the police attributed a clear intention to
the accused to commt nurder, but before the
court ‘they stated that the accused was insane and,
therefore, he commtted the nurder."

A perusal of the above observations will clearly indicate
that the permnission to cross-exani natiion was upheld by this
Court because the witnesses had categorically stated before
the police that the accused had commtted the nurder but
resiled from that statenment and made out. a new case in
evi dence before the Court that the accused was insane. Thus
it is clear that before a witness can be declared hostile
and the party examining the witness is allowed to Cross-
examine him there nust be some material to show that the
witness is not speaking the truth or has exhibited an ele-
nment of hostility to the party for whom he is deposing.
Merely because a witness in an unguarded nonent speaks the
truth which may not suit the prosecution or which may be

favourable to the accused, the discretion al 'ow. the
party concerned to cross-examne its own w tnesses cannot. be
al | owed. In other words a witness should be regarded as

adverse and |iable to be cross-exanmi ned by the party calling
himonly when the Court is satisfied that the wi tnhess bears
hostil e animal s agai nst the party for whom he i's deposing or
that he does not appear

(1) [1964] 7 S.C.R 361,368, 369-70.
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to be wlling to tell the truth. In order to ascertain
t he intention of the witness or his conduct, the Judge

concerned may look into the statements made by the witness
before the Investigating Officer or the previous authorities
to find out as to whether or not there is any indication  of
the witness making a statenent inconsistent on a nost nate-
rial point with the one which he gave before the i previous
authorities. The Court nust, however, distinguish between a
statenment nmade by the witness by way of an unfriendly act
and one which lets out the truth without any hostile inten-
tion.

It may be rather difficult to lay down a rule of univer-
sal application as to when and in what circunstances the
Court will be entitled to exercise its discretion under s.
154 of the Evidence Act and the matter will largely depend
on the facts and circunstances of such case and on the
satisfaction of the Court on the basis of those circum
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st ances. Broadly, however, this much is clear that the
contingency of cross-exanmning the witness by the party
calling himis an extra-ordi nary phenonenon and permi ssion
shoul d be given only in special cases. It seenms to us that
before a Court exercises discretion in declaring a wtness
hostile, there nmust be sone material to show that the wt-
ness has gone back on his earlier statement or is not
speaking the truth or has exhibited an elenment of hostility
or has changed sides and transferred his loyalty to the
adversary. Further nore, it is not nerely on the basis of a
small or insignificant onmission that the witness nmay have
made before the earlier authorities that the party calling
the wi tness can ask the Court to exercise its discretion

The Court, before pernmitting the party calling the witness
to cross-exam ne hin. must scan and wei gh the circunstances
properly and shoul d not exercise its discretion in a casua

or routine manner.

It is also clearly well settled that the mere fact that
a  wtness i's declared hostile by the party calling him and
allowed to be crossexani ned does not make himan unreliable
wi-tness so as to exclude hi's evidence from consideration
altogether. |n Bhagwan Singh v. State of Haryana(l), Bhag-
wati, J., speaking for this Court observed as follows:

"The prosecution could have been avoided
requesting for permission to cross-exanine the
wi t ness under Section 154 of the Evidence Act. But
the fact that the court gave permission to the
prosecutor to cross-examne his own W tness,
thus characterising himas, what is described as a
hostile wtness, does not conpletely efface his
evi dence. The evidence renmins adnmissible in the
trial and there is nolegal bar to base a convic-
tion wupon his testinmony if corroborated by other
reliable evidence."

Applying these principles, we would now examne the
position. So far as P.W Sayad All anuddi n was concerned, he
was the Land Acquisition Officer and nerely because he
happened to be working
[1976] 1 S.C. C. 389, 391-92.
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under the accused, there was no reason for him to depose
falsely at a tinme when the appel |l ant had been suspended and
was facing a trial before the Special Judge. “Further nore,
on the basic point that the accused had been asked in the
neeting to go personally to the village and persuade the
tenants to receive conpensation noney nothing has  been
elicited from himeven in cross-examnation to show that
this statenent was an after-thought or was in any event
incorrect or false. We shall presently show that this
statement is supported by docunents of an /uninpeachable
nature which have been produced by the prosecution itself
and whose genui neness cannot be doubted. Exhibit 2 which
is a note by this wtness dated January 9, 1965 |[ong
before an inquiry started against the accused cont ai ns
categorically a statenment which runs as follows:

“In the last neeting held in the Secretariat
the Secretary, Wrks Departnment suggested that the
A DM and the Executive Engineer (R & B)
should .try to persuade the villagers and make
payment of the conpensation.”

This note further shows that the appellant proposed to pay
a visit to the area along with the Executive Engi neer and he
had suggested that the A .D.M should take an anount of Rs.
10,000/ - for disbursenment if the vill agers agreed to
recei ve compensation. This docunent, according to PPW 1,
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the Nazir, who is the star wtness of the prosecution, was
received by himas far back as January 9, 1965 along wth
Ext. 1 the order of the appellant directing the Nazir to pay
himRs. 10,000/-. It would be inpossible to suggest that as
early as January 9, 1965 the w tness Sayad Al |l armuddin Ahmed
P.W 8 was fabricating this docunent regarding an event
which had taken three or four nonths ago without any rhyne
or reason. Thus Ext. 2 fully corroborates the evidence of
P.W 8 on the point as to what transpired at the neeting
held in the Secretariat and denolishes the prosecution case
that no instructions were given to the appellant on Septem
ber 25, 1964 in the neeting for visiting the spot and per-

suade the tenants to accept conpensation noney. In these
circunstances, therefore, we feel that the Trial Court was
not at all justified in declaring PPW 8 as a hostile wt-

ness or in allow ng the prosecution to cross-exanine him
Even if _he was cross-exanmi ned his evidence appears to be
fully acceptable and worthy of credence. He is a person of
status and responsibility and there is nothing to show why
he shoul d depose fal sely nerely to help the accused know ng

full —well that being a Government servant he might be
harmed if he nade a false statenent in order to support the
appel | ant .

This fact is further supported by another official docu-
ment which/is Ext. 10, nanely, the tour diary of the appel-
|ant dated /January 7, 1965 to January 31, 1965. In this
diary the appellant, as far back as January 7, 1965, nade a
clear nention of the facts that transpired at the neeting
and stated thus:

"“Di scussed with Revenue Secretary regardi ng
various  allegations of Kani ka Tahasil pending for

enquiry. He al so wanted that | should visit the
spot and enquire into the matter
452

personal |y “and al so nake a thorough 'enquiry into

the wvarious  encroachments in different f orest

bl ocks of Kani ka Tahasil."
This statenent which is made in an official document-in the
di scharge of his duties has been nmade even before the  nobney
was sought to be withdrawn fromthe treasury and at ‘a tine
when there was no dispute at all regarding the question  of
m sappropriation. This docunent also fully corroborates the
evidence of P.W 8. Thus fromthe evidence of the prosecu-
tion itself, the fact that in the neeting held in the Secre-
tariat a decision was taken by Wich the appellant was
directed to visit the village Balichandrapur and persuade
the tenants to accept the conpensation has been anply
proved. The only person who could have contradicted this
fact or falsified the sane woul d have been the Secretary,
Works Departnent, in whose presence the neeting took ' place
whom the prosecution did not choose to “examine. On the
material s produced by the prosecution itself, it is nanifest
that the prosecution has miserably failed to prove that the
visit of the AD M to the village Balichandrapur on Janu-
ary 9, 1965 was not in connection with the paynent of ~com
pensation to the villagers as no such deci sion was taken in
t he nmeeti ng.

The next question that arises is whether the appellant
had actually taken the nmoney for disbursement to the Vil -
| age Bal i chandrapur. On this point also oral and docunen-
tary evidence |ed by the prosecution clearly proves the
version given by the appellant. To begin with, PPW 7 who
was an Executive Engineer at the relevant. tine has categor-
ically stated that he had acconpanied the appellant to
vill age Balichandrapur and the appellant did try to persuade
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the tenants to receive the conpensation but they refused to

accept the same. 1In this connection the w tness deposed as
fol |l ows:

"The accused thereafter enquired from the
parties as to on what terns they were wlling to
give up possession of their |ands whi ch had
al ready been sel ected for acquisition. The

parties stated that if they were paid conpen-
sation at the rate of Rs. 200/- per gunt h,
they would part with their [|ands. The accused
stated that he did not have sanction for payment of
Rs. 200/- ©per gunth and could not pay them off
hand, but if the parties wanted paynent at the rate
of Rs. 150/- per gunth he was willing to pay them
cash at the spot. The parties did not agree. The
accused said that they would be paid Rs. 200/-.
when that rate would be sanctioned and he was goi ng
to wite about it."
This witness was also declared hostile and that too not
because he had not made the statenent referred to above
bef orethe police, but because of certain mnor omssions in
his statenent before the police. These om ssions consisted
of the facts that there is no nmention about the previous
Vi sit to Bal ichandrapur or that he had stated that
while he was returning to Cuttuck he remained sitting in the
car and the accused asked P.W 3 to follow himw th the bag
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and things like that. It has, however, not been elicited
from himin cross-exam nation nor has it been argued that
the wtness had told the Investigating Oficer that the
accused had not net or had not talked at all with the ten-
ants in his presence in order to persuade themto accept the
conpensati on.

P.W 6 Udaynath Parida who isa villager of Balichandra-
pur has categorically supported the statement of P.W 7 that
the accused had agreed to pay conpensation at the rate of
Rs. 200/- per gunth and persuaded themto give up possession
but the villagers refused. In this connection, the ~wtness
stated thus:

"On hearing of the arrival of the accused we
met himin Balichandrapur near the market place.
We demanded paynment of conpensation noney at a rate
hi gher than what was proposed by Governnent. The
accused and his party agreed to pay us conpensation
at the rate of RS. 200/ per gunth and persuaded  us
to give up possession so that CGovernment may not be
forced to take possession forcibly with the hel p/ of
police."

"The accused had inforned the villagers in-
cluding ne that if we would be willing to accept
the rate already fixed by Governnent, at Rs. @ 150/-
per gunth, he would pay us at the spot;"

This witness was al so declared hostile, nerely because of
certain facts which he had omtted to state before the
pol i ce. Thus it would appear that all the prosecution
witnesses P.W. 6, 7 and 8 had been allowed to be declared
hostile wi thout any justification and the Trial Court appear
to have exercised its discretion nmechanically in readily
accepting the prayer of the prosecution w thout making any
probe into the reasons for allow ng the cross-exam nation
Indeed if suck a discretion is freely exercised, then the
accused wll suffer serious prejudice and will be deprived
of taking advantage of any damagi ng admi ssion nmade by the
prosecution wtnesses, nmerely because the prosecution is
allowed to cross-examne themby declaring them hostile.
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Such a course of action would have serious repercussion on
the fairness of the trial

After going through the evidence of P.W. 6 and 7 we see
absolutely no reason to distrust their evidence. So far as
P.W 7 is concerned he is a very high officer being an
Executive Engineer at the relevant time and in no way subor-
dinate to the appellant. He has admitted in his cross-
exam nation by the prosecution that even his confidentia

reports are not witten by the accused. There is also
nothing to showthat he was in any way interested in the
accused or was his great friend and supporter. In these

ci rcunst ances, he had no reason to make a false statenent
that the accused had visited the village and persuaded the
tenants to accept the conpensation. The evidence of the
villager P.W 6 Udayanath Parida who is an independent wit-
ness al so proves that the accused had taken the noney to the
village and nade efforts to persuade the tenants to accept
the money. |In fact the evidence of these two w tnesses on
this point-follows as a logical corollary fromthe decision
taken at the nmeeting held by the Secretary, Wrks Depart-
nment , where the appell ant was
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directed to visit~ the spot and persuade the tenants to
accept conpensation. The evidence of PPW 7 is fully cor-
roborated 'by "Ext. B a letter witten by PPW 7 Executive
Engi neer dated July 6, 1966, ‘a copy of which was sent to
the appellant and other officers. In this letter which is
addressed 'to the Assistant Engineer, Road, Ofice of the
Chi ef Engi neer, Bhubaneswar, P.W 7 as  Executive Engi neer
had clearly nentioned that he along with the appellant had
visited the site at Balichandrapur and persuaded the tenants
to accept the noney by enhancing the anount to Rs. 200/- per
gunth to which the tenants. agreed but for this the sanction
had to be taken. It was, however, subnitted by counsel for
the State that this letter appears to have been brought into
exi stence after the inquiry against the accused was | aunched
in order to help him Thi's was an official letter and we do
not see any reason why such a high officer as the Executive
Engi neer should have gone to the extent of fabricating an
unnecessary letter to hel p the appellant against whom an
inquiry had been ordered. Even if this letter be  excl uded
from consideration, the other evidence both oral and docu-
nmentary clearly show that the appellant had visited the spot
in village Balichandrapur on January 20, 1965 with a viewto
di stribute the conpensati on nobney and did nmake an attenpt to
persuade the tenants to accept the conpensation but they
refused to accept the same unless the  compensation was
rai sed to Rs. 200/- per gunth.

As against this the prosecution relied nerely on the
fact that in the tour diary of the accused Ext. 8 of the
even date, viz. January 20, 1965, as also in the office
report there is no clear nmention that the appellant tried to
persuade the tenants to accept the nmoney or ‘that he had
taken the nmoney wth himto the spot. These docunents
undoubtedly contain the statement regarding the visit of the
appel l ant to the spot and sone other matters. The question
of actual distribution or persuasion of the tenants being a
matter of detail does not appear to have been nentioned in
those docunents. It would have been necessary to be men-
tioned in the docunments, if the tenants had agreed to accept
the noney and if the noney was actually disbursed to them
As the proposal suggested by the appellant did not nmateria-
lise, there was no occasion for nentioning these facts in
t hose docunents.

As we have already indicated, it was not for the accused
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but for the prosecution to prove, before raising an adverse
i nference agai nst the accused, that the visit of the appel-
lant to Balichandrapur was nerely a hoax. On the materials
pl aced before wus, not only the prosecution has mserably
failed to prove this fact, but the explanation given by the
accused appears to be not only probable but proved by the
accused, even applying the standard of benefit of doubt. For
these reasons, therefore, we do not agree wth the finding
of the Courts bel ow that the accused did not take the noney
with himto Balichandrapur or nmade any attenpt to distribute
it to the tenants but has mi sappropriated and retained it
di shonest|ly.

We might nmention here that P.W 3 Bhakta Charan Mbhanti
is another Wtness who has supported the case of the ac-
cused. But as
455
the witness has nade inconsistent statements which sonetines
go to support the prosecution and sonetinmes the accused and
is further, contradicted by his own tour diary and T.A
Bill's, we do not choose any reliance on the evidence of this
wi-t ness.

The next and the last question that falls for determ na-
tion is as to whether or not the accused after returning
from Bal i chandrapur handed over the noney to the Nazir. It
may be nentioned that the appellant had nade no secret of
the fact that after returning the noney to the Nazir he had
instructed himnot to deposit the same in the treasury but
to keep it ‘out of cash for the reason which we have already
indicated. In this connection we have only the word of P.W
1 the Nazir as against the word of the appellant. The Nazir
al so does not appear to be a witness who is conpletely above
suspi ci on. Crossexamination of this witness clearly re-
veal ed that the nmanner in which he had kept the accounts was
not at all satisfactory and he was in the habit of allow ng
huge anmounts to remain with himw thout depositing them in
the treasury and that he was al so building a house for which
he had taken sone |oans.. ([ Instead of applying a very strict
standard to test the testinony of such a witness, the High
Court seens to have explained the irregularities comritted
by the Nazir P.W 1 thus:

"Heavy cash remaining with the Nazir t hat
Ext. D discloses and the facts of the Nazir ~having
secur ed housebui | di ng advance duri ng Sept ember 1965
may raise speculations and surm-ses against the
Nazir."

There are, however, inportant circunstances to indicate
that the explanation given by the appellant is both probable
and reasonable. P.W 9 who was the Nizarat Oficer and who
had not been declared hostile (enphasis ours) ‘has clearly
stated that the anount was taken by the appellant for dis-
bur senent . The witness further deposes that in March 1965
he had a discussion with the appellant regarding the anount
of Rs. 10, 000/- taken by himand the appellant had then told
him that the anpunt could not be disbursed as the tenants
did not agree to take the anpbunts and that he had kept  the
amount with the Nazir. In this connection his statement is
as follows:

“I'n March, 1965, | had a discussion with the
accused regardi ng the anbunt of Rs. 10,000/- taken
by himand the accused then told ne that the anpunt
could not be dishursed as the tenants did not agree
to take the anpbunts and that he had kept the anount
with the Nazir. | did not make any enquiry from
the Nazir regarding this as the bal ance ambunt as
shown in the cash Book was the sane in the cash
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sheet. The accused had told ne that the Nazir had

kept the anpbunt of Rs. 10,000/- outside the cash as

per his instructions."
It is, therefore, clear fromthe adm ssion made by this
witness that the case of the accused t,hat he had given
noney to the Nazir is fully supported by himbecause he has
referred to the statenent nmde to himby the appellant as
far back as March 1965 when there was absol utely no dispute,
no inquiry and no allegation of misappropriation against the

appel | ant . Much was nade by the |l earned counsel for the
13--1104SCl/ 76
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State out of the fact that the accused had directed the
Nazir to keep the anount outside the cash which betrayed the
falsity of his explanation. A careful study of the circum
stances in which the accused was placed woul d show that the
accused was very much anxious to disburse the paynments to
the villagers, he had tried to persuade themto accept the
noney, but the villagers wanted nore conpensati on and he had
already taken steps to nove the Governnent for increasing
the anount of conpensation to Rs. 200/- per gunth. In these
ci rcunst ances, therefore, there may be sone justification in
his thinkingthat the noney should be readily available to
be paid as soon as the villagers decided to accept the sane.
It is possiblethat he may have made an error of judgment or
calcul ation or he was rather too optimstic but this conduct
by itself does not lead to the inference of dishonest inten-
tion to misappropriate the noney. At any rate, in view of
the evidence of P.W 9 the N zarat O ficer that the anount
was given to the Nazir by the appellant which fact was
disclosed to him as far back as March 1965, it wll be
difficult to accept the uncorroborated evidence and testino-
ny of P.W 1 the Nazir, that he did not receive the noney
fromthe appellant after January 9, 1965.

Further nore there were other inportant circunstances
why no reliance should be placed on the evidence of the
Nazir P.W 1. It would appear fromthe evidence of the
Nazir hinmself that on Septenber 15, 1965 the cash in t he
hands of the Nazir was Rs. 11,16,066.57 out of which Rs.
7,36,810.86 were for |land acquisition proceedings. Admi t -
tedly he did not deposit this amunt until October 20, 1965.
He has given no explanation as to why he had kept such . a
huge anount wth himw thout depositing the sane” in the
Treasury. This was undoubtedly a grave | apse onthe part of
the Nazir and should have been taken notice by the Courts
bel ow. Exhibit Dis the order of the appellant dated Septem
ber 27, 1965 by which the Nazir was directed to deposit the
amount in the treasury and it was only on Cctober 20, 1965
as woul d appear fromExt. D)4 that the Nazir deposited this
amount in the treasury. The Nazir has given no explanation
for this delay. Again it appears that the Nazir was also
building a house and he had received advances from the
Government whi ch he had not repaid and the possibility that
he m ght have hinself m sappropriated the noney handed over
to him by the appellant for the purpose of returning the
advances cannot safely be excluded. It woul d appear that the
Nazir had taken a | oan of Rs. 4,500/- on Septenber 8, 1965
and anot her | oan of Rs. 4,500/- was taken by himon Septem
ber 27, 1965, total being Rs. 9,000/-, and it is quite
possible that the Nazir may have paid these anpbunts of the
| oans fromout of the noney given to himby the appellant.

Finally even if the accused had not given any nbney to
the Nazir P.W 1 right fromJanuary 9, 1965 he should have
at | east approached himand should have drawn the attention
of the appellant to the fact that the noney paid to him for
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the purpose of disbursenent had not so far been deposited
with him No such thing was done by the Nazir. It was
suggested by the prosecution that as the appellant was in
charge of the Treasury, the Nazir did not think it proper to
interrogate him It was, however, not a question of inter-
rogation. It was
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only a question of a subordinate officer pointing out sone-
thing of very great inportance to a superior officer which a
superior officer would never mnisunderstand. In view of
these circunstances, therefore, we are not in a position to
place inplicit reliance on P.W 1.

There is yet another very inportant document which has
been brought on record by the appellant which is Ext. A
dat ed Decenber 8, 1965. This is a statement by P.W 3 which
to a very great extent supports the case of the accused, but
as we do not propose to rely on the evidence of PPW 3, we
woul d exclude this docunment from consideration. Anot her
docunment Ext. His a statenent of the Accountant Ghansham
Das~ whi ch appears at p. 215 of the Paper Book wherein M.
Ghansham Das clearly nentions that when he found that Rs.
10,000/ - were not traceable, be brought the matter to the
notice of the officer in charge and he was told by the Nazir
that the anpunt of Rs. 10,000/- had been left with him by
the appellant with instructions not to refund in the treas-

ury. TIffs statement clinches the issue so far as the
def ence case is concerned and fully proves that the explana-
tion given 'by the appell ant-was correct. This docunent

would also have falsified the evidence of PPW 1 who has
tried to put the entire blanme on the shoulders of the appel -
| ant. Unfortunately,  however, the prosecution did not
choose to exam ne Ghansham Das the Accountant who was a very
material witness in order to unfold the prosecution narra-
tive itself, because once a reasonable explanation is given
by the appellant that he had entrusted the noney to the
Nazir on his return from Balichandrapur on January 20, 1965
which is supported by one of the prosecution w tnesses, P.W
9, as referred to above, then it was for the prosecution to
have affirmatively disproved the truth of that explanation

I f Chansham Das woul d have been examined as a wtness. for
the prosecution, he m ght have thrown a flood of ~1ight  on
the question. In his absence, however, Ext. H cannot be
relied upon, because the docurment is inadm ssible.” At any
rate, the Court is entitled to draw an inference adverse to
the prosecution for not exam ning Ghansham Das Account ant as
a result of which the explanation given by the appellant is
not only reasonable but stands unrebutted by the prosecution
evi dence produced before the Trial Court.

Having regard to these circunstances. it is not neces-
sary for us to consider the other docunents, |like Exts. F, G
and E produced by the appellant because they do not  throw
much 1ight on the question and the facts contained therein
have been seriously disputed by the prosecution. Simlarly
we have not referred to the other documents produced by the
prosecuti on which show the entry of the noney received by
the appellant and 50 on because these facts are not disputed
by the appellant at all

On a consideration of the evidence and the circunstances
we are satisfied that the appellant has been able to prove
that the explanation given by him was both probable.and
reason. able judged by the standard of the preponderance of
probabilities This being the position, it was for the
prosecution to prove affirnmatively mwhat nmanner the anount
was msappropriated after it had been transferred from the
cust ody of
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the appellant to the custody of the Nazir. Such proof is
wholly Jlacking in this case. As the accused has given a
reasonabl e explanation, the H gh Court was in error in
drawi ng an adverse inference against himto the effect that
he had m sappropriated the noney.

For these reasons, the appeal is allowed, the judgnents
of the Courts below are set aside, the convictions and
sentences inposed on the appellant are quashed and he is
acquitted of the charges franed against him .

P.H P. Appeal al | owed.
459




