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M K. Mukherjee, j.

Thi s appeal under Section 379 C&. P.C.  is directed
against the judgnment and order dated Septenmber 2,1997
rendered by the Madras Hi gh Court in Crimnal Appeal No. 30
of 1998. By the inmpugned judgnment the Hi gh Court reserved
the acquittal of the appellant of five charges of nurder,
convicted him thereof and sentenced him to death. The
victims were Nagamalai (elder brother of the appellant’s
father), his wife, two sons and a daughter.

2. The prosecution case briefly stated is as follows: -
(I') On May 30, 1984 at or about 7.00 A°M Sowndaram (P. W 2),
a resident of village Kondayapal ayam in which Naganal ai and
appellant also lived, went to the house of the forner to
fetch milk as it was her daily wont. Reaching there she
found him his wife, tw sons and a daughter |ying dead in
the front yard of their house wth bleeding injuries on
their persons. She rushed back to her house and told her
husband Kurukkal ( P.W3) about the macabre nurders. P.W3
then went to the house of Naganelai and, - having seen the
dead bodies, apprised his co-villager Ramaswany (P.W1) of
the incident. After a visit to the house of Nagamalai, P.W1
went to the nearby village Varapal ayam and gave a report to
Ramani  Mari nut hu (P.W7), their Village Adm nistrative
Oficer, which was recorded by him In that report he first
descri bed what he had seen in the house of Naganalai and
then stated that he suspected that Govindaswanmi @ (the
appel l ant) and his young brother had conmitted the murders
as there was a | and di spute between them and Naganal ai

(ii) P.W 7 then left for village Kondayanpal ayam and
after seeing the dead bodies went to Pulianpatti Police
Station and subnmitted the report (Ex.p.1l). On that

report a case was registered and investigation taken up by
Pal ani sany (P.W236), the then GCircle Inspector of Police.
He went to the house of Nagainalal held inquest upon the
five dead bodies and sent themto the Governnent hospital,
Sat hyamangal am for post-nortem exam nation. He seized sone
articles from the scene of crime, including a wist watch
with its broken chain (MO 1).

(iii) On June 4, 1984 the investigation of the case was
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taken over by Shri Beeman (P.W 27), an Inspector of Police.
On that day he arrested the appellant and seized a bl ood
stained lungi (MO 19) and a pronmissory note (MO 20) from
his person under a neno (P.Ex. 8). Pursuant to a statenent
made by the appellant he then went to the house of Marinuthu
(P.W 14), an astrologer by profession, in village Arasur
and seized a cycle (MO 21) and gunny bag (MO 23)
containing a torch light (MO 18) and an aruval, (MO 22),
a heavy sharp. cutting instrument. The aruval, lungi and
sone other articles seized fromthe scene of crinme were sent
to the Forensic Science Laboratory (F.S.L.) for chemca
exam nation. After receipt of report of such exam nation and
on conpl etion of investigation police subnmtted charge-sheet
agai nst the appell ant.

3. The appellant pleaded not gquilty to the charges and
contended that he was fal sely inplicated.

4. That Naganmal ai;, his wife,~ two sons and a daughter rmet
with homcidal death-in front of their house stands proved
by overwhel mi ng evidence on record. Indeed, this part of the
prosecuti'on case ~was not challenged by the defence. Apart
fromthe —uncontroverted evidence of ‘P.W. 1,2,3, and 7, al
of whom clainmed to have seen the dead bodies of the 5
persons lying wth bleeding injuries in front of their
house, the evidence of P.W27, who held inquest wupon the
dead bodies, proves that fact. From the evidence of the
three doctors, nanely, Dr. U aganathan (P.W16) , Dr. Saroja
(P.W 17) and Dr. marimuthu (P.W 18), who held post-nortem
exam nati on upon one or the other of those dead bodies, we
get that each of them had a nunber of deep cut injuries al
over their bodies. Wile Nagamalai had 6 such injuries, his
sons, Moorthy and Bal asubr amani an, had 12 and 4
respectively, his w fe Ponnathal had 4 daughter Anbu Sel vi
had 2. Wen shown the aruval (M QO 22), the doctors opined
that all the injuries could be caused by such a weapon. From
the evidence of the above witnesses it is thus abundantly
clear that the 5 deceased net w th-hom cidal death in front
of the their house in the night between May 29 and May 30,
1984.

5. The pivotal guestion that now falls for our
determ nation is whether the prosecution has been able to
concl usively prove that the appellant is the perpetrator of
the above nurders. In absence of any eye witness to prove
the sane the prosecution relied wupon the follow ng
circunstances;- (i) the appellant had a notive to conmit the
nmurders as he was having a boundary dispute with Naganal a
over their properties and two days prior to the nmurders he
had a quarrel with nagamalai and his son Morthy in course
of which he (the appellant) was beaten up. Besides,
Nagamal ai coerced the appellant to sign a prom ssory note;
(ii) fromthe scene of crine a wist watch with a broken
chain (MO 1) belonging to the appellant was recovered;
(iii) at the time of his arrest on June 4, 1984 the
appel l ant was found wearing a blood stained lungi (MO 19)
and having a prom ssory note (MO 20) with him and

(iv) pursuant ‘o the statenent made by the appellant aruva
(MO 22) was recovered fromthe house of P.W 14 on June
4,1984 and it was found to be stained with human bl ood of
group 'B', which was also the blood group of sone of the
decease

6. On consideration of the of the evidence adduced by the
prosecution to prove the above circunstances the trial Court
held that none of themstood proved an, accordingly, it
acquitted the appellant. In reversing the findings of the
trial Court, the Hgh Court held that all the above
ci rcunst ances stood firmy established and that those
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circunstances unerringly pointed to the guilt of the

appel | ant .

7. M. Ranjan Mukherjee, the | earned counsel appearing for

the appellant, first submitted that the reasons given by the
trial Court for rejecting the relevant and material evidence
of the evidence of the prosecution were weightier and had
not been conpletely displaced by the H gh Court. He next
submit that, in any case, the view of the evidence taken by
the trial Court was also a reasonable one. In such a
situation, he argued, the H gh Court should not have
reversed the order of acquittal, by ignoring the well-
settled principles laid down by this Court in this regard.
he lastly submtted that  even if it was assuned that the
Hi gh Court was justified in so doing, it was not justified
in inposing the sentence of death.

8. As against this M. ~Pragasam |earned counsel for the
State, submitted that the reasons given by the trial Court
for discarding the entire prosecution evidence were patently
unt enabl e ‘and -~ had been rightly dispelled by the H gh Court.
According to himthe powers of the Hi gh Court to reviewthe
evidence and reach its own findings in an appeal against
acquittal are as wide as those of the trial Courts.

9. This being a statutory appeal we have gone through the
entire evidence on record keeping in viewthe judgnments of
the Courts below /Qur such exercise persuades us to hold
that each of the findings of the trial Courts is patently
wWr ong.

10. Coming first ‘to the notive, the prosecution exam ned
five witnesses to prove the sane;” and they  are Ramaswany
(P.W1), Donnuswarny (P.W4)-. CGovi ndaswarny (P.W 5),
Ramaswany (P.W 6) and Ganesan (P.W 8), the surviving son
of the deceased Naganalai, who at the material tine was in
Coi nbatore. P.W1l, who is related to both the deceased and
the appellant, testified that there were disputes between
themwith regard to the boundaries of their |land and that he
and other Panchayatdars attenpted to settle the disputes.
P.W4 stated that about 1-1/2 year before the incident the
not her of the appellant conplained to himabout the boundary
di spute and grazing of cattle and that he -and ‘others
nmedi ated and settled the dispute before the date of
occurrence. Simlar is the evidence of P.W5. The evidence
of P.W8 inthis regard is that due to land dispute there
were frequent quarrels between his father and the appellant:
In disbelieving the evidence adduced by the prosecution to
prove the nmotive the trial Court observed that there were
di screpancies in the evidence of the above witnesses as to
when the Panchayat was convened and who were t he
participants. Having carefully gone through the evidence we
do not find any material contradiction to discredit them On
the contrary, we find the their evidence unm stakably proves
that there were disputes between them regarding the
boundaries of their lands and the nost eloquent proof in
support thereof (which has gone conpletely unnoticed by the
trial Court as also by the H gh Court) is the evidence of
Ramaswany (P.W 6) of village Ponnanpalayan. From his
evi dence we get that two days prior to the occurrence he had
seen nagamal ai and his son Morthy quarrelling wth the
appellant in connection with their Iands. he further stated
that the appellant cane to himand conpl ai ned that Naganmal a

got an enpty prom ssory note signed by him and beat himup

He next stated that he advised themnot to quarrel. This
witness was not at all cross-examned with reference to the
above aspects of his evidence. Wen the above unconverted
evidence of P.W6 is read along with the evidence of the
wi t nesses mentioned earlier there cannot be any manner of
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doubt that the prosecution has succeeded in proving that
there was dispute between the appellant and Nagamal ai their
| ands and that only two days before the incident they had a
quarrel over that dispute in course of which the former beat
the appellant and, thereafter conmpelled him to sign a
prom ssory note.

11. To prove the second circunstance, the prosecution
firstly relied upon the evidence of P.W 26 and P.W7,
P.W26 testified that in presence of Mariamuthu (P.W 7).
The Village Administrative Oficer, and K.  Anunmugam he
seized a HMI wist watch with the word ’'Cheran’ engraved
thereon (M QO 1), which was found near the dead body of
Moorthy under a meno (Ext. P.6) The above testinony of P.W
26 stands corroborated by that of P.W 7 and the seizure
nmeno, contenporaneously prepared. The evidence adduced by
the prosecution to prove the above recovery was not
chal l enged by the defence. Next, to prove that the seized
wist watch belonged to the appellant, the prosecution
exam ned Sabesan (P.W11) , W is a resident of the sane
village and~ at the nmaterial tine was working as a bus-
conductor-in Jeeva Transport Corporation. He testified that
his uncle gave hima HMI wist watch with the word ' Cheran

witten thereon, which he (his uncle) had purchased froma
wor ker of Cheran Transport Corporation. After he (P.W 11)
had used the wist watch for 2/3 years he sold it to the
appel | ant, whom he knew from before, for Rs. 240/- about two
years before the incident. He identified MO~ 1 as the wi st
wat ch which he sold to him P.W 11 was cross-exanm ned at
length but nothing could be elicited to discredit him
Rather, it was elicited that 10/15 days prior to the
i nci dent he had seen the appellant wearing the sane.

12. The trial Court disbelieved the evidence of P W 11
principally on the ground that he did not furnish any
recei pt regarding purchase of the wist watch by his uncle
or sale to the appellant nor could he give the number of the
wist watch. According to the trial Court, since any person
could have owned that wist watch and could be present at
the scene of crinme, recovery of the sane did not and could
not incrimnate the appellant. The above reasons are, 'to say
the least, wuntenable. it is a matter of comopn know edge
that a person has any uncanny sense of identifying his own
bel ongi ngs, particularly articles of regular personal use.
The trial Court was, therefore, not at all justified in
di scarding the assertion of P.W 11, who adnittedly bore no
ani mus agai nst the appellant, that the wist watch (MO 1)
earlier belonged to him . Wile on this point” it is
pertinent to nention that the word ' Cheran’ engraved in MO
1 unm stakably supported P.W 11'S wversion. Equal | y
unjustified was the trial Court in disbelieving his further
assertion that he sold the wist watch to the appellant for
absence of receipt relating to the sale or purchase of the
same for it is also commobn know edge that in such | petty
transactions in villages no body insists thereupon. It nust,
therefore, be said that the prosecution has been able to
firmy establish that the wist watch found at the place of
occurrence bel onged to the appellant.

13. That brings wus to the third circunstance. P.W 27, the
I nspector of Police, who took up the investigation of the
case on June 4, 1984 from P.W 26, testified that on that
day he arrested the appellant at pullyanpatty bus stop and
seized a blood stained lungi (MO 19) and a prom ssory
note (MO 20) in presence of wtnesses one of whom was
Murugesan (P.W 9), and the seizure neno (Ext. p-8) fully
corroborate the evidence of P.W 27 in this respect and the
report of the Chem cal Examiner show that the |lung
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contained human blood. It 1is of <course true that the
Serol ogist could not give any definite opinion as toits
bl ood group due to disintegration but absence thereof does
not in any way affect the prosecution case. In discarding
the evidence regarding recovery of the hand note the tria
court observed that the hand-witing expert could not give
any definite opinion that the signature appearing thereon
was that of the appellant but it failed to consider that
when the factum of the above recovery is read along with the
adnmi ssion nmade by the appellant before P.W 1 of his having
been coerced by Nagamalai to execute a hand note in his
favour the recovery of the hand note is a strong
incrimnating circunstance agai nst him

14. Having found that the first there circunstances stand
firmy westablished we turn our attention to the |ast
ci rcunmst ance. As earlier noticed, the appellant was
apprehended by P.W 27 on June 4, 1984 in presence of P.W9
and one Arumugam According to P.W 27, after his arrest the
appel | ant ‘'made a statenment which he recorded in presence of
the above wi tnesses. The statenment (Ext.p-7), to the extent
it is admissible under Section 27 of the Evidence Act, was
to the effect that if pernitted he would identify and hand
over the «cycle, torch light, gunny bag and aruval. After
maki ng the statement, the appellant |led themto the house of
P.W14 in village Arasur. Reaching there he brought out,
fromthe house of P.W 14 a cycle (MO _21), a gunny bag
(MQO23), a torchlight (MO 18) and an aruval (M Q. 22)
In presence of the 'witnesses, nanely, P.W 9 and Arunugam
P.W 27 seized those articles under a neno  which was
attested by both of them P.W -~ 27 further  stated that he
sent the seized articles, including the aruval for chemcals
anal ysi s.

15. While supporting the testinony of P.W 27, P.W 9, who
is an independent witness, stated that-in his presence and
that of Arunugamthe |nspector (P.W~ 27) interrogated the
appellant. In course of the interrogation the appellant
stated that he would identify and hand over the aruval and
cycle if taken to Arasur and the statenent 80 ‘nade was
recorded by P.W 27 (Ext. P.7) and attested by him and
Arunmugam He next stated that after the bl ood stained |ung
and promissory note were seized (about which we have
di scussed earlier) he along with P.W 27, the appellant and
Arunmugam proceeded to Arasur where the appellant identified
the house of astrologer Marinmuthu (P. W14). From that house
he took out a cycle with a gunny bag tied in the carrier of
the cycle. |In that gunny bag one aruval and one torch |ight
were found. In cross-exam nation he stated that the aruva
was found to be blood stained. He denied the defence
suggestion that he was deposing falsely at the instance of
the police.

16. In his evidence P.W 14 stated that on May 31, 1984 at
or about 7 AM the appellant came to his house on a cycle
and sought his professional advice for which he gave him Rs.
2/-. The appellant then left his house |eaving behind his
cycle and the gunny bag stating that he would take them back
in the evening. Wien he asked about the contents of the
gunny bag he told himthat there were sone coirs in it. The
appel  ant, however did not return as prom sed, but after
four days he cane to his house acconpani ed by the police.
After entering his house the appellant took out the cycle
and the gunny bag and brought out one aruval and a torch
light therefrom This witness was cross-examn ned at |ength
but nothing could be elicited to discredit him This wtness
hails from a different village altogether and there is
nothing to suggest even as to why he woul d depose falsely
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agai nst the appellant why he did not know from before. The
trial Court disbelieved the evidence of P.W 14 on the
grounds that it was not expected of himto renenber each of
the 20-40 persons who used to cone daily to seek his advice
and that, admittedly, he did not keep any account of his
prof essional activities. 1In our considered view both the
grounds are wholly unsustainable; the forner is factually
incorrect, in that he (P.W 14) stated that on an average 5-
10 persons cane daily to seek his advice and so far as the
second one is concerned, it was not expected of P.W 14 who
was earning his livelihood in a village as an astrol oger
charging Rs. 2/- per person, to keep accounts of his income.
Havi ng carefully gone through the evidence of P.W. 27,8 and
14 we have no hesitation in concluding that the prosecution
has been able to conclusively prove that pursuant to the
statenment of the appellant that he would hand over the
aruval, it was recovered fromthe house of P.W14. The
reports of the Chem cal Exam ner show that the seized aruva
cont ai ned 'human bl ood of group ‘B and the bl ood seized from
the spot ' where the dead bodies were |ying was al so of group
‘B'. The fourth circunstance, thus, also stands cogently
est abl i shed.
17. \Wen the above  four~ circunstances, each of which
unerringly points towards the guilt of  the appellant, are
taken cunul atively, there is no escape fromthe conclusion
that they are consistent only with the hypothesis of the
guilt of the appellant and wholly _inconsistent wth his
i nnocence. We, therefore, uphold the conviction of the
appel | ant as recorded by the Hi gh Court.
18. Lastly, cones the question of sentence. M. Mikherjee
submitted that the present case did not fall inthe category
of "rarest of rare cases’ justifying inposing the extrene
penalty of death. According to him- the nere fact that the
appel l ant conmitted five nurders cannot be made a ground for
i mposition of death sentence. | n making the above submi ssion
he strongly relied upon the judgnment of this Court in
Shanshul Kanwar v. State of UP. (AIR 1995 S. C/ 1748],
wherein it was observed that a | arge nunber of deaths on one
side cannot ipso facto be a ground to bring the case into
the category of rarest of rare cases'. He also relied upon
some other judgments of this Court wherein sentences of
death were commuted. To avoid prolixity we refrain from
referring to those cases as they turned on their own facts.
In responding to the above contention of M. Mikherjee, M.
Pragasamrelied upon the observations recorded by the H gh
Court while inposing the death sentence.
19. Fromthe inpugned judgnent we find that the H gh Court
first discussed the principles laid dowmn by this Court, for
i nposi ng death sentence in bachan Singh v. State of Punjab
(AIR 1980 S.C. 898], and other cases and then stated as
under: -
" Now, we are going to consider the
law laid down by the Apex Court of
our land in the above rulings with
reference to the present case on
hand. Admittedly, as seen fromthe
facts and circunstances of the
case, the following are proved
beyond doubt:
1) There is no provocation or any
quarrel between the accused and the
five deceased. Al'l the five
deceased were unarmed and sl eeping
during midnight and also they were
hel pl ess. There was no scope or
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chance for themto face the attack

2) It is proved beyond doubt that

it was a pre-neditated one, but not

on account of any sudden

provocati on.

3) There is no nental derangenent

for the accused to kill 5 hunman

beings in five strokes one after

anot her and they were killed during

the course of their sleep

4) The nature and the manner in

which the accused conmitted the

five murders found to be gruesone,

cal cul ated, hei nous, atrocious and

col d- bl ooded nurder.

Accordi ngly, in t he above

circumstances, it is proved beyond

doubt that the said heinous and

cal cul-ated of fence commtted by the

respondent/accused in~ kil lings-the

5 persons with five strokes one

after the another is ~a rarest of

the rare cases of the present age

in this State /'as a whol e.

W are of the «clear viewthat the

way in which he cut the neck of

five individuals, while they were

sl eepi ng during m d- ni ght , is

really a pre-nmeditated, atrocious

and cal cul ated murder. As such we

are of the clear opinion that if a

human being of this nature viz.,

the respondent /accused is allowed

to continue to live in the present

society, there is great threat to

the co-human beings. There (is not

safety or protection for t he

i nnocent, hel pl ess, un-armed foll ow

human beings in the above special

reason and t he pecul iar

ci rcunst ances of the case on hand,

we are of the clear viewthat it is

just, proper, appropriate, fit and

deserving case where the capita

puni shment  of deat h coul d be

awarded to the respondent/accused."
20. Fromthe above quoted observations, it is seen that the
Hi gh Court did not base its decision to inpose the penalty
of death solely on the fact that 5 person were nurdered but
al so other attendant circunstances relating to the nurders.
Havi ng given our anxious and deep consideration to this
aspect of the matter we are in conplete agreenment with the
reasons canvassed by the H gh Court to inpose the capita
puni shnrent. W only wish to add that the brutal manner in
whi ch the appellant wi ped out the entire famly of his uncle
[except one of his sons, (P.W8) who, fortunately at the
material time was studying in Coi nbatore, obviously to grab
his properties, has shocked our judicial conscience.
Nonet hel ess we |ooked in to the record to find out whether
there was any extenuating or mitigating circunstances in
favour of the appellant but found none. If, inspite thereof,
we commute the death sentence to life inprisonnent we will
be yielding to spasnodic sentinent, unregul ated benevol ence
and m spl aced synpat hy.
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21. In Mahesh v. State of Madhya Pradesh [(1987) 3 S.C C
80], this Court, while refusing to commute the death

sent ence, observed: -

t he
upon
22.
di sm

"1t wll be nockery of justice to

permt the accused to escape the

extreme penalty of law when faced

with such evidence and such crue

acts. To give the | esser punishnment

for the accused would be to render

the justicing systemof this Courts

suspect . The common man will |ose

faith in courts. In such cases, he

under stands and appreciates the

deterrence nor e t han t he

reformative jargon.™

As the above observations squarely apply in facts of
nstant case we uphold the sentence of death inposed
the appel | ant.

In the result, the appeal falls and the same is hereby
ssed.




