http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

CASE NO. :
Appeal (crl.) 1679 of 2007

PETI TI ONER
VI NAY DEVANNA NAYAK

RESPONDENT:
RYOT SEVA SAHAKARI BANK LTD

DATE OF JUDGVENT: 07/12/2007

BENCH
C. K. THAKKER & MARKANDEY KATJU

JUDGVENT:
JUDGMENT

CRIM NAL APPEAL NO. 1679 OF 2007
ARl SI NG QUT OF
SPECI AL LEAVE PETI TION (CRL.) NO' 6908 COF 2007
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1. Del'ay Condoned. Leave granted.
2. The present appeal is filed against an
order passed by the Court of Civil Judge (Jr.
Dvn.) and Judicial Mgistrate First Cass,
Ankola on April 12, 2004 in Crimnal Case No.73
of 2001, confirnmed by the Sessions Judge, Fast
Track Court-1, Karwar on March 24, 2005 in
Crimnal Appeal No.50 of 2004 as al so confirned
by the Hi gh Court of Karnataka, Bangal ore on
Decenmber 20, 2005 in Criminal Revision Petition
No. 1003 of 2005.

3. Brief facts of the case are that the
appel | ant herein was a nenber of Ryot Sewa
Sahakari Bank Ltd., Basgod, Tal uka Ankol a

(’ Conpl ai nant Bank’ for short). He had obtai ned
a loan of Rs.20,000/- fromthe Conplainant-Bank
on April 3, 1998 for business. The ambunt was
not paid by the appellant. The appell ant issued
a cheque of Rs.24,000/- on Cctober 13, 2000 in
favour of the Conpl ai nant-Bank and assured the
Bank that it would be honoured. But when the
cheque was submitted for clearance, it was

di shonored and returned to the drawer on
Decenmber 22, 2000 wi th endorsenent; "Loan
account due date is over and account is not in
operation". The conplainant, therefore, issued
a registered | egal notice on Decenber 26, 2000
whi ch was duly served upon the accused-| oanee
on Decenber 30, 2000. 1In spite of the notice,
no payment was made by the accused and hence a
crimnal case was filed by the Bank agai nst him
under the Negotiable Instrunents Act, 1881
(hereinafter referred to as "the Act’). A
sunmons was issued to the accused for an

of f ence puni shabl e under Section 138 of the
Act. He pleaded not guilty to the charge and
claimed to be tried

4. The Trial Court on the basis of
evi dence adduced by the conpl ai nant Bank, hel d
that the accused had issued a cheque of

Rs. 24, 000/ - whi ch was di shonored and even
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after receipt of legal notice, he failed to pay
the anount and thereby he had committed an

of fence puni shabl e under 138 of Act. The
Court, hence, convicted the accused and ordered
himto undergo inprisonnent for a period of six
nmont hs. The accused was al so ordered to pay a
sum of Rs. 48, 000/- as conpensation within one
nmonth fromthe date of the order. The Court
ordered that out of the said amount of
conpensation, Rs.43,000/- should be paid to the
conpl ai nant towards the compensation and
Rs.5,000/- to be appropriated to the State. In
default of paynment of conpensation, the accused
was ordered to undergo inprisonnent for a

peri od of six nonths.

5. Bei ng aggrieved by the order of
convi ction and sentence, the appell ant
preferred an appeal. The Appellate Court
confirmed the orderof conviction and sentence
recorded by the Trial Court. 1t, however,
reduced the anount of conpensation from

Rs. 43,000/- to Rs.30,000/- and fine from
Rs.5,000/- to Rs.3,000/-. Oder of default-
sentence was mai nt ai'ned.

6. The aggrieved accused i nvoked
Revi si onal Jurisdiction of the H gh Court under
Section 401 read with Section 397 of the Code
of Criminal Procedure, 1973. The H-gh Court on
July 13, 2005, passed an interi morder
directing the accused to deposit the

conpensati on-anount in the Court. But the
accused failed to conply with the said order
When the matter came up for hearing, the H-gh
Court, by the inpugned order dated Decenber 20,
2005 di smi ssed the Revision Petition observing
that there was no ground to interfere with the
order passed by the Trial Court and confirned
by the First Appellate Court. It also observed
that the petitioner-accused had not conplied
with the interimorder passed on July 13, 2005.
Thus, there was no reason to admit the revision
petition and accordingly it was di sm ssed. The
accused has challenged that order in this
Court.

7. On Novenber 12, 2007, the matter was
pl aced for adnission-hearing. It was stated by
the Learned Counsel for the appellant that the
appel l ant intended to pay the anmpunt.
Accordingly, notice was issued to the other
side. Pursuant to the notice, the respondent-
Bank appeared and affidavit is filed by Genera
Manager, Ryot Sewa Sahakari Bank Linited,
Basgod, wherein it was stated that the
appel I ant had paid an ampbunt of Rs. 45, 000/ -
towards final settlenent of the claimof the
respondent Bank on July 25, 2007 and the Bank
had no ot her claimagainst the appellant and
the matter has been settled am cably.

8. We have heard the Learned Counsel for
the parties. The Learned Counsel for the
appel | ant submitted that since the matter has
been amicably settled between parties and the
amount of Rs. 45,000/- has been paid to the Bank
towards 'full and final settlement’ and no
further claimhas remai ned, the conprom se may
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be recorded, the appeal may be all owed and
appel | ant -accused may be ordered to be
acquitted of the charge levelled and conviction
recorded agai nst him by setting aside
conviction as well as sentence.

9. The Learned Counsel for the
respondent- bank admitted that there was a
conprom se between the parties and an anount of
Rs. 45, 000/ - had been accepted by the bank
towards final settlenent of the dues against
the appellant and no further claimhas been put
forward by the respondent bank.

10. In view of the fact that the matter
has been settled and the amount of Rs. 45, 000/ -
has been paid by the appellant and accepted by
the bank as 'full and final settlenment’ and
there are no further dues by the bank, prim
faci e, there should be no objection to grant
the prayer of the accused and acquit himof the
of fence wi th whi ch he was charged and convicted
by the Courts bel ow.

11. It is no doubt true that every crine
is considered to be an offence against the

soci ety as a whole and not only against an

i ndi vidual even though an individual m ght have
suffered thereby. It is, therefore, the duty
of the State to take appropriate action against
the offender. It is'equally the duty of a
Court of law administrating crimnal justice to
puni sh a crimnal. But there are offences and
of fences. Certain offences are very serious in
whi ch conpronise or settlenent is not

perm ssible. Some other offences, on the other
hand, are not so serious and the | aw may all ow
the parties to settle themby entering into a
conprom se. The conpoundi ng of an offence
signifies that the person agai nst ‘whom an

of fence has been conmitted has received sone
gratification to an act as an inducenent for
hi s abstai ning fromproceeding further with the
case.

12. So far as the Code of Crimnal
Procedure is concerned Section 320 deals with
of fences which are conpoundabl e, either by the
parties without the | eave of the Court or by
the parties but only with the | eave of the
Court. Sub-section (1) of Section 320

enuner ates the offences which are conpoundabl e
wi thout the | eave of the Court, while sub-
section (2) of the said section specifies the
of fences which are conpoundable with the | eave
of the Court. Sub-section (9) of Section 320
decl ares; "No offence shall be conpounded
except as provided by this section”. It is thus
clear that offences not referred to in sub-
sections (1) and (2) of Section 320 and not

i ncluded in the Tabl e are not conpoundabl e.
Simlarly, offences punishable under |aws other
than the Indian Penal Code al so cannot be
conpounded.

13. In the circunstances, a question may
ari se whet her an offence puni shabl e under
Section 138 of the Act which is a special |aw
can be conpounded. \Wereas sone High Courts
held that if the matter is settled between the
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parties, the offence can be conpounded, ot her
Hi gh Courts took a contrary view.
14. In Cranex Ltd. & Anr. v. Nagarjuna
Fi nance Ltd. & Anr., (2000) 7 SCC 388, a
settl enent had been entered between the parties
during the pendency of appeal in Sessions Court
agai nst an order of conviction and sentence
recorded by the Magi strate under section 138 of
the Act. This Court directed the Appellate
Court to consider the settlement and to take
appropriate action in accordance with | aw

. In O P. Dholkia vs. State of Haryana &
Anr., (2000) 1 SCC 762, an order of conviction
recorded by the Trial Court was upheld by the
Appel |l ate as well as Revisional Court.
Thereafter, however, a conprom se had been
arrived at between the parties and the entire
amount was paid to the conplainant. It was,
therefore, submtted before this Court that the
accused may be acquitted. The Learned Counse
appearing for the State urged that when the
convi ction and sentence had been naintai ned by
all Courts, this Court need not show any
i ndul gence. Though the Court observed that
there was 'sone force’ “in the said contention
taking into account the nature of offence and
the fact that the conpl ai nant had conprom sed
the matter, permnission was granted “in the
pecul iar facts and circunstances’ of the case
[see al so Nambi ram Veetil Pocker v. Stte of
Kerala & Anr., (2003) 9 SCC 214]. It is thus
clear that even though technically the
provi sions of Section 320 of the Code of
Crimnal Procedure did not apply to of fences
not covered by the |Indian Penal Code, the fact
as to conmprom se between the parties and
paynment of dues under Section 138 of the Act
was considered a relevant fact and conpoundi ng
was al l owed by the Court [vide Kishore Kumar v.
J. K. Corporation Ltd., (2004) 13 SCC 494;
Shai | esh Shyam Par sekar v. Baban @ Vi shwanat h,
(2005) 4 sSCC 162; K. J.B.L. Rama Reddy v.
Annapur na Seeds & Anr., (2005) 10 SCC 632].
16. Section 138 of the Act was inserted by
t he Banki ng, Public Financial Institutions and
Negoti abl e I nstrument Law (Anendnment) Act, 1988
(ACT 66 of 1988) to regulate financial prom ses
in grow ng business, trade, comerce and
i ndustrial activities of the country and the
strict liability to pronote greater vigilance
in financial matters. The incorporation of the
provision is designed to safeguard the faith of
the creditor in the drawer of the cheque, which
is essential to the economic life of a
devel oping country like India. The provision
has been introduced with a view to curb cases
of issuing cheques indiscrinmnately by making
stringent provisions and saf eguardi ng interest
of creditors.
17. As observed by this Court in
El ectroni ¢ Trade & Technol ogy Devel opnment
Corporation Ltd. V. Indian Technol ogists &
Engi neers, (1996) 2 SCC 739, the object of
bringing Section 138 in the statute book is to
inculcate faith in the efficacy of banking
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operations and credibility in transacting

busi ness on negotiable instrunments. The
provision is intended to prevent dishonesty on
the part of the drawer of negotiable
instruments in issuing cheques wi thout
sufficient funds or with a view to inducing the
payee or hol der in due course to act upon it.
It thus seeks to pronpote the efficacy of bank
operations and ensures credibility in
transacting busi ness through cheques. In such
matters, therefore, normally conpoundi ng of

of fences shoul d not be deni ed. Presumably,
Parlianment also realized this aspect and

i nserted Section 147 by the Negotiable

I nstruments (Amendment and M scel | aneous
Provi si ons) Act, 2002. (ACT 55 of 2002). The
sai d section reads thus:

S. 147. O fences to be conpoundable.\027

Not wi t hst andi ng anythi ng contained in

t he Code 'of "Crinminal Procedure, 1973

(2 of 1974), every offence puni shable

under this Act shall be conpoundabl e.

18. Taki'ng i nto consideration even the
sai d provision (Section 147) and the prinmary

obj ect underlying Section 138, in our judgnent,
there is no reason to refuse conproni se between
the parties. W, therefore, dispose of the

appeal on the basis of the settlenent arrived

at between the appel |l ant _and the respondent.

19. For the foregoing reasons the appea
deserves to be allowed and is accordingly

al l oned by hol ding that since the matter has

been conpromni sed between the parties andthe
amount of Rs. 45,000/- has been paid by the
appel l ant towards full and final settlenment to

the respondent-bank towards its dues, the
appellant is entitled to acquittal. The order

of conviction and sentence recorded by al

courts is set aside and he is acquitted of the
charge | evell ed agai nst him

20. Ordered accordingly.




