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PETI TI ONER
AVRUTLAL CHUNI LAL RAVAL

Vs.

RESPONDENT:
DATTATRAYA PANDURANG HAJARNI S & CRS

DATE OF JUDGVENT20/ 11/1980

BENCH:

PATHAK, R S.

BENCH:

PATHAK, R S.

REDDY, O. CHI NNAPPA (J)

Cl TATI ON;

1981 AIR 483 1981 SCR (2) 266

1980 SCC’ Supl. 413

ACT:

The Maharashtra ~Municipalities Act 1965,S 16(1)(a)-
Appel | ant elected President of Minicipal council-Election
chal | enged- Appel | ant sought to be disqualified on account of
prior conviction by court of Law State Government order that
disqualification to remain in forcefor a-period of six
nont hs from appel lant’ s rel ease- Such or der - Whet her
beneficial and renoves disqualification.

HEADNOTE

The Maharashtra Municipalities Act, 1965 by sub-section
(2) of section 51 provides that every person qualified to,
be elected as a Councillor under section 15 shall be
qualified for election as President. Section /16(1)(a)
provides that no person shall be qualified to ‘becone a
Councill or whether by election, co option or nom nation, if
he had been convicted by a Court for any offence the maxi mum
puni shmrent for which is inprisonnent for a termof two years
or nore and sentenced to inprisonnent for any term unless a
period of five years, or such |lesser period as the Sate
Covernment may al l ow, has el apsed since his rel ease

The appellant stood for election to the office of
President of the Municipal Council, filed his nom nation
paper on 21st October 1974, and was declared elected at the
el ection held on 17th Novenber, 1974. The first respondent
filed an election petition before the District Judge
chall enging the election alleging that the appellant had
been convicted on 26th Decenber, 1973 nuder section 16 of
the Prevention of Food Adulteration Act 1954 and sentenced
to undergo inprisonnment till the rising of the court and to
pay a fine of Rs. 200/- and that by virtue of section 51(2)
read with section 16(1)(a) of the Act the appellant was not
qualified for election as President of the Minicipa
Council. During the pendency of the election petition the
Sate Covernnent made an order dated 20th Novenber 1975 under
clause (a) of sub-section (1) of section 16, declaring that
the disqualification incurred by the appellant ’'should
remain in force for a period of six nonths only fromhis
rel ease on 26th Decenber, 1973’

The District Judge allowed the election petition and
the election of the appellant was set aside. The appel | ant
filed a wit petition, which was dismssed by the Hgh
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Court.

In the appeal to this Court, it was contended that the
order dated 20th Novenber, 1975 made by the State Governnent
was retrospective in operation and consequently renoved the
di squalification inposed on the appellant on the date he
filed his nom nation paper.

267

Di sm ssing the appea
N

HELD: ( 1) The appellant does not benefit fromthe
order of the State Covernment insofar as his election as
President in 1974 is concerned. [270 Al

(2) By virtue of clause (a) of sub-section (1) of
section 16, the State Governnent had been enpowered to
substitute a shorter period of di squalification. A
nodi fication of the normal operation of the statute by the
State Governnent i's contenplated. Such Q nmodification to be
retrospective nust indicate clearly that it is so. [269 E-F]

In the Jinstant case, disqualification was incurred by
the appellant on 26th Decenber, 1973 when he was convicted
and sentenced, and the disqualification was in force when he
stood for election. The date when the disqualification for
five years was incurred is the relevant date, the subsequent
operation is the -‘consequence of the incurring of the
di squalification. If the order was to be beneficial to the
appellant, it should have been nade retrospective fromthe
date when the disqualification was incurred. On the plain
| anguage, it nust be read as an order reducing the period of
di squalification to  six nonths, ~due to be applied to a
disqualification arising after the date when the order was
made. [296 G H

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 707 of
1978.

Appeal by Special Leave fromthe Judgnent and Order
dated 20/ 21st March, 1978 of the Bonbay Hi gh Court in SCA
No. 2868/ 76.

V. N Ganpule and Ms. Veena Devi Khanna, for the
Appel | ant .

V. S. Desai and M N. Shroff for Respondents 1 to 4.

Ms. Jayashree Wad for Respondent No. 5.

The Judgnent of the Court was delivered by

PATHAK, J.-This Appeal by special leave is -directed
agai nst the judgnment of the Bonbay Hi gh Court naintaining an
order of the District Court, Poona by which the appellant’s
el ection as President of the Bhor Minicipal Council was set
aside on an election petition filed by the respondent.

The appellant stood for election to the office of
President of the Bhor Minicipal Council. He filed his
nom nati on paper on 21st Cctober, 1974, and the el ection was
held on 17th Novenber, 1974. The appellant was declared
el ected the next day and the result of the
268
el ection was published in the Governnent Gazette on 25th
Novenber, 1974.

The first respondent filed an election petition before
the District Court, Poona challenging the appellant’s
election. He alleged that the appellant had been convicted
on 26th Decenber, 1973 by the Judicial WMagistrate, Bhor
under s. 16 of the Prevention of Food Adulteration Act and
sentenced to undergo inprisonnent till the rising of the
court and to pay a fine of Rs. 200/-. Accordingly, he said,
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by wvirtue of s. 51(2) read with s. 16(1)(a) of the
Maharashtra Municipalities Act, 1965, the appellant was not
qualified for election as President of the Minicipa
Council. During the pendency of the election petition the
Mahar ashtra Governnent made an order under cl. (a) of sub-
s.(l) of s. 16, Maharashtra Municipalities Act,1965 ("the
Act") decl aring:

"I'n exerci se of the powers conferred by clause (a)
of sub-section (1) of Section 16 of the Maharashtra
Munici palities Act, 1965, the CGovernment is pleased to
order that the disqualification incurred by Shr
Anrutlal Chunilal Raval, resident of Bhor, Tehsil Bhor,
District Poona, should renmain in force for a period of
six nonths only from his release on 26th Decenber,
1973.

By order and in-the name of the Governor of
Mahar asht ra

sd/- M N. Tadkod,

Desk Officer.

The el ection petition was allowed and the el ection of

the appellant ~was set aside. The appellant filed a wit

petition in the Bonmbay H gh Court against the order setting

aside his election, but the wit petition was dism ssed by
the H gh Court on 21st March, 1978.

In this appeal ;, the only point . pressed by the
petitioner before us is that the order dated 20th Novenber,
1975 made by the | State CGovernnent ~was retrospective in
operation and consequently renmoved the disqualification
i mposed on the appellant on the date he filed his nom nation
paper.

Sub-s.(2) of s. 51 of the Act provides that every
person qualified to be elected as a Councillor under s. 15
shall be qualified for election as President. Sub-s.(1) of
s.15 of the Act provides that every person, whose nane is
included in the list of voters naintained under s.11 and who
is not disqualified for being elected a Councillor under
this
269
Act or any other law for the tine being in force, shall be
qualified, A and every person whose name is not included in
the list or who is so qualified, to be elected as a
Councillor at any election. Section 16(1) (a) of the Act
provi des:

"16. (1) No person shall be qualified to becone a
Counci | | or whet her by el ection, co-option or
nom nati on, who-

(a) has been convicted by a Court in India of any
of fence the maxi num puni shrent for which (with or with
out any ot her punishnent) is inprisonment for a term of
two years or nore and sentenced to inprisonnment for any
term unless a period of five vyears, or such |esser
period as the State Government nmay allow in any
particul ar, has el apsed since his rel ease; or

XX XX XX XX XX

The appel l ant was convicted on 26th Decenber, 1973 for

an offence wunder the Prevention of Food Adulteration Act of
Food Adulteration Act, which. it 1is not disputed, fel

within the terms of «cl.(a) of sub-s.(l) of s.16. He was

sentenced to inprisonnent until the rising of the court.
Because of the conviction and sentence he suffers the
di squalification cont enpl at ed by cl.(a), and t he

di squalification enures for a period of five years fromthe
date of his release frominprisonment. But, by virtue of the
same clause? the State Government has been enpowered to
substitute a shorter period ,of disqualification. In other
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words. the ordinary run of the clause may be altered by the
State Governnent. A nodification of the normal operation of
the statute is contenplated. Such a nodification, to be
retrospective. nust indicate clearly that it is so. There is
nothing in the order dated 20th Novenber, 1975 from which it
can be inferred that it has retrospective operation. What it
says nerely is that the disqualification incurred by the
appel l ant shall remain in force for a period of six nonths
only from his release on 26th Decenber. 1973. The
disqualification was incurred by the appellant on 26th
December, 1973 and the disqualification was in force when he
stood for election. The date when the disqualification for
five years was incurred i's the relevant date; the subsequent
operation is nerely the consequence of the incurring of the
disqualification. In the order was to be beneficial to the
appellant, it shoul d have  been nade retrospective fromthe
date when the disqualification was incurred. On the plain
| anguage. it nust be read as an order reducing -the period
of disqualification to six nonths, but to be applied to a
di squalification arising after the date when the order was
made.
270

A In our opinion, the appellant does not benefit from
the order the State Governnent insofar . as his election as
President in 1974/is ~concerned. In the circunstances, we
consider it unnecessary to go into the question whether the
State CGovernment has the power under cl. (a) to make an
order with retrospective effect.

I[n the result, the appeal is dismssed with costs to
the fifth respondent.

N. V. K. Appeal dismssed
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