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CASE NO.:
Appeal (civil) 237-239 of 2005

PETI TI ONER
Board of Control for Cricket, India & Anr.

RESPONDENT:
Netaji Cricket Cub & Os.

DATE OF JUDGVENT: 10/01/2005

BENCH
N. Santosh Hegde & S.B. Sinha

JUDGVENT:
JUDGMENT

(Arising out of SLP(C) Nos. 21820-21822 of 2004)

Wth CVIL APPEAL NO. OF 2005
(@SLP (C No. 23351 of 2004)

Cl'VIL APPEAL NGs. OF 2005
(@SLP (C) Nos. 23837-23838 of 2004)

ClVIL APPEAL NGs. OF 2005

(@SLP (C) Nos. 22361-22363 of 2004)

S.B. SINHA,  J
Leave granted in all SLPs.

These appeal s invol ving cormpn questions of \|law and fact were
taken up for hearing together and are being disposed of by this conmmon
j udgrent .

The basic fact of the natter is not in dispute.

Netaji Cricket Cub (Netaji) is a nenber of Tami| Nadu Cricket
Association. Tami|l Nadu Cricket Association is admttedly a nenber of the
Board of Control for Cricket in India (Board). Netaji filed a suit for
decl aration and injunction in the Madras High Court which was marked as
Cvil Suit No. 765 of 2004 inter alia for the following reliefs:

"1. A declaration to declare that the eligible
candi dates who are entitled to contest for the post
of President in the BCCl proposed a nenber of

the North Zone should be permitted to contest in
the el ection process and al so be entitled to be

el ected as the President and act as such for the
termin the election to be conducted in the Annua
General Meeting on 29th and 30th of Septenber,

2004 at Hotel Taj Bengal, Kol kat a.

2. For a permanent injunction restraining the

def endants, their agents, servants and nmen fromin
any manner seeking to disqualify any eligible
person or persons proposed by any nenber of the
North Zone, as representative fromthe said zone
representing a nenber in the North zone as their
candi date for the Presidential Post of BCCl by
virtue of such candidate not being a resident
menber within the zone not being a nenber of the
sai d association giving himthe representation."”
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In the said suit, an apprehensi on was expressed that the Board in its
ensuing el ection of office bearers would not permt sone candidates to
contest on the ground of residence.

In the said suit, two interimapplications bearing No. OA No. 803 of
2004 and QA No. 804 of 2004 were filed. Wereas in OA No. 803 of 2004
a prayer was nmade to the effect that the Annual General Meeting (AGVW) be
conduct ed under the Chairnmanship of a retired Suprene Court Judge with
absol ute power to scrutinize and approve the list of authorized
representatives from nenber associations eligible to vote in the AGM in
QA No. 804 of 2004 a prayer for injunction was made for restraining the
Appel l ants herein frominterfering with the proposal of any representative of
any nenber of the North Zone for the post of President on the basis of
residential qualification

By an interi morder dated 28.9.2004, a |earned Single Judge of the
said Hi gh Court appointed Shri S, Mhan, a forner Judge of this Court as a
Conmi ssi oner to conduct elections and to take necessary decision with
regard to qualification, nomnation and conduct of elections. The third
respondent was further prohibited fromdisqualifying any nenber of BCCl
and prevent them from voting.

The Board aggrieved by and dissatisfied with the said order dated
28.9.2004 preferred a Letters Patent Appeal before the Division Bench of the
Madras Hi gh Court. Before the said Division Bench, an undertaki ng was
gi ven by the | earned Senior Counsel on behalf of the Board that the Board
woul d not disqualify any candidate for the post of President on the ground of
resi dence. Pursuant to or in furtherance of the said undertaking a statement
was nmade by the | earned counsel appearing on behalf of "Netaji’' that the
apprehensi on of the plaintiff/ first respondent which forned the basis for
novi ng the Court by filing a suit for the relief as stated above is vanished in
air. Wth the consent of the parties, the suit itself was w thdrawn and both
the appeal and the suit were di sposed of in the follow ng terns:

"(i) We are of the view that the i nmpugned order
need not be in existence and hence, the sane is set
asi de;

(ii) the elections schedul ed on 29.9.2004 at 10.30
a.m shall be continued by the first defendant/
appel  ant \ 026 Body strictly in accordance with the
provisions of their Constitution and the rules or
bye-l aws franed thereunder

(iii) the counsel on record for the first defendant/
appel | ant herein made an endorsenment to the effect
that "the appellant shall not disqualify any

candi date for the post of President on the ground

of residence". The said undertaking has been

given by the | earned Senior Counsel, M. T.R

Raj agopal across the bar and the sane is recorded
and we direct that the undertaking should be given
effect toin letter and spirit w thout any deviation;

(iv) the first defendant/ appellant herein is hereby
directed to receive Hon'ble M. Justice M (sic)
Mohan, who was appoi nted as Comi ssi oner

under the order on appeal and offer due respect

and all conforts during his stay at Kol kata wi t hout
giving any roomfor the | earned Judge to fee
enbarrassed and the | earned Judge shoul d be
treated with high dignity. The first defendant/
appel l ant herein shall pay a further sum of Rs.

1, 00, 000/ - (Rupees one |akh only) as fina
remuneration to Hon'ble M. Justice S. Mbhan
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apart from other incidental expenses; and

(v) in default of conditions (ii) and (iii), referred to
above, if any party who is a nmenber of the first

def endant/ appellant \026 Board is aggrieved, he is at
liberty to workout his relief in appropriate

proceedi ngs before the conpetent court."

It appears that another suit was filed in the Court of VIl Assistant Cty
Cvil Court, Chennai by Bharathi Cricket C ub against the Appellants herein
as also the Tami| Nadu Cricket Association praying for the followi ng reliefs:

"a) Declaration that the resolution in so far as it
relates to Item 1 passed at the Special Genera
Meeting of the First Defendant held on 12.9.2004

at 11.30 a.m at the Taj Coromandel
Nunganbakkam H gh Road, Chennai, el ecting the
Third Def endant as the Patron in Chief as null and
voi d.

b) Order of Pernmanent |njunction restraining the
First Defendant from passing the resolution in
relation to Item1(b) and Item No. 13 of the
Agenda of the Notice dated 27.08. 2004 issued by
the First Defendant for convening the Annua
General Meeting on 29th & 30th Septenber, 2004 at
Hotel Taj Bengal or at any other place,
consequently restraining the First Defendant from
passi ng any resolution in any manner what soever
havi ng the effect of nomnating the Third

Def endant as Patron-in-Chi ef thereby enpowering
the Third Defendant to attend the I|nternationa
Cricket Council and Asian Cricket Council
Meetings representing the First Defendant."

In the said suit, a prayer was made by the plaintiff thereof for grant of
an ex-parte ad-interiminjunction, whereupon the Court by an order dated
28.9. 2004 granted an ex-parte ad-interiminjunction restraining the
Appel | ants herein from passing resolutions confirmng the nom nati on of
Shri Jagmohan Dal mia as Patron-in-chief for three years under Agenda No.
1(b).

A Civil Review Application marked as CRP No. 1734/2004
t her eagai nst was filed before the Madras High Court which is said to have
been heard in part and is still pending.

The Annual General Meeting was convened on 29.9.2004. In the said
neeting al though no person was prevented fromcontesting the election for
the post of President of the Board on the ground of residence but it stands
adnmtted that Maharashtra Cricket Association was not pernitted to take part
in the election through M. D.C. Agashe or any other person. W shall dea
with the said matter separately hereinafter. It further stands adnmitted that
Shri Jagmohan Dal m a, who chaired the neeting, had cast one vote as a
result whereof equal nunber of votes i.e. 15 each were polled on both sides
wher eupon he gave his casting vote. The AGM however, on 30.9.2004 was
adjourned till 26.10.2004. The Board herein filed a Special Leave Petition
on linmted grounds against the said order of the Division Bench dated
29.9.2004. However, after the AGMwas held, a review petition was filed
by "Netaji’ marked as Review Petition No. 166 of 2004 inter alia contending
that the purported undertaking given by the | earned Senior Counse
appearing on behal f of the Appellant herein was not adhered to and
furthernore no appeal had been filed by the Appellants herein agai nst the
order of injunction passed by the | earned Single Judge in QA No. 803 of
2004.
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A review petition was also filed by M. D.C. Agashe seeking review
of the said order dated 29.9.2004 contending that he had not been allowed to
participate in the said el ection having been disqualified therefor although no
order of disqualification was served.

The said review application was admtted by the said Division Bench
of the Hi gh Court on 8.10.2004 observing that the undertaking across the bar
gi ven by the | earned senior counsel appearing on behalf of the Board had not

been given effect to inits letter and spirit. On an application nade in this
behal f by "Netaji’, an interimorder also cane to be passed. The Hi gh Court
opi ned:

"3. W feel that we had been misled by the

undert aki ng nade on behal f of the first respondent
herein, nanely the appellant in the O S. A No. 225
of 2004 (first defendantin the suit O S. No. 765 of
2004), which culmnated into the passing of the

j udgrment dated 29.9.2004 made in O.S. A No. 225

of 2004 and C. S. No.765 of 2004, which is sought

to be reviewed in the review application No. 166

of 2004.

4. W are of the considered opinion that' the
undert aki ng offered onbehalf of the first
respondent/ Board not to disqualify any nenber
fromany of the zone, across the bar, has not been
given effect to inletter and spirit as directed in our
j udgrment dated 29.9.2004 made inO-S. A No. 225

of 2004 and C. S. No. 765 of 2004 and prima facie
there are reasons to believe as to the alleged breach
of the said undertaking and hence, we are satisfied
that a prima facie case has been made out for
granting injunction and, therefore, there shall be an
order of interiminjunction as prayed for unti

further orders in CMP. No. 16419 of 2004.

Noti ce.

5. Taking note of the facts and circunstances of
the case, which led to the filing of the OS.A No.
225 of 2004 and the admitted fact that the first
respondent in the review application had not
preferred any appeal against the order nade in
Application No. 803 of 2004 whereunder Hon’ ble

M. Justice S. Mhan, Judge, Suprene Court
(Retired) was appointed as a Comm ssi oner, and

that the meeting held on 29-30.9.2004 stands
adjourned as on date, we are inclined to appoint
Hon’ bl e MR Justice S. Mhan, Judge, Suprene

Court (Retired) as an interimadmnistrator unti
further orders, of course, subject to H's Lordship's
consent for the sane, which shall be obtained
through the Registry. |In such event, the Hon' ble
M. Justice S. Mhan, Judge, Suprene Court
(Retired) shall be paid a renuneration of Rs.

1, 00, 000/ - per nonth apart from ot her

adnmi nistrative, travelling and incidental expenses,
by the first respondent/ Board. Notice."

The SLP (C) Nos. 21820-22/2004 have been preferred by the
Appel | ants herein questioning the said order dated 8.10.2004. In the Specia
Leave Petition filed by the Board, the Delhi & District Cricket Association
has joi ned wherefor an application for pernmission to file the sane has been
prayed for. This Court passed the follow ng order on 11.10.2004:
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"List this matter for final hearing on 26th Cctober,
2004. In the neantine the inpugned order to the
extent of appointnment of Administrator is stayed.

In the nmeantinme El ection/ appointment of

Respondent No. 3 Patron-in-Chief is also stayed
until further orders.

Correction and rectification if any be conpl eted by
them"

Subm ssi ons have been advanced by Dr. A.M Singhvi, |earned senior
counsel, on behal f of Appellant No. 1, M. C S. Vaidyanathan, |earned
seni or counsel on behalf of Appellant No. 2 and M. S.S. Ray, |earned senior
counsel , on behal f of Shri Jagnohan Dal m a, whereas M. F.S. Narinman,
| earned seni or counsel appeared on behal f of Maharashtra Cricket
Associ ation and M. Agashe and M. Harish N Salve, on behalf of 'Netaji’.
An intervention application was filed by 'C ub of Maharashtra', represented
by M. Shanti Bhushan, |earned senior counsel. Intervention applications
were also filed by The Karnataka State Cricket Association, Rajasthan
Cricket Association and Saurashtra Cricket Association

Contention of ‘Dr. Singhvi appearing on behalf of the Appellant was
that the suit was filed by "Netaji’ only on an apprehension that a
representative or a nenber club would be debarred fromcontesting the
el ection to the post of President on the ground of residence and, no
contention had been raised as regard the right of an association to vote in the
sai d nmeeting.

Dr. Singhvi would submit that there had been similar instances in the
past where the Chairman of the neeting had cast two votes one in terns of
Rul e 25 and another in terns of Rule 26. The | earned counsel would urge
that as the rules of the Board constitute contract between the nenbers, only
the 'doctrine of fairness’ shall apply in the conduct and affairs of the C ub
and, thus, even minor deviations are permssible inlaw Reliance in this
behal f has been placed on T.P. Daver Vs. Lodge Victoria No. 363, S.C
Bel gaum [ 1963 SC 1144 : 1964 (1) SCR 1].

It was urged that the Hi gh Court wongly exercised its jurisdiction in
entertaining the review application.. Reliance in this regard has been placed
on Parsion Devi and Others Vs. Sumitri Devi and OQthers [(1997) 8 SCC
715] and Lily Thomas and Ot hers Vs. Union of India and Gthers [ (2000) 6
SCC 224].

The | earned counsel woul d argue that the undertaking given by the
| ear ned counsel appearing on behal f of the Appellant before the Division
Bench of the Madras Hi gh Court was in consonance of the contention raised
in the Meno of Appeal itself which had been duly recorded and the said
undert aki ng having not been violated, the application for review was not
mai nt ai nabl e. Taking us through the Menp of Appeal in/ OSA No. 225 of
2004, the | earned counsel would contend that on a perusal thereof it would
be evident that an appeal was preferred agai nst the order dated 28.9.2004
passed by the |earned Single Judge passed both in OA No. 803 of 2004 and
QA No. 804 of 2004. It was contended that Netaji had no locus to file a suit
or pray for an order of injunction as it was not a nenber of the Board. In
the Annual General Meeting, Dr. Singhvi would submit, no person
contesting for the post of President having been disqualified on the ground
of residence, the review petition was not maintai nabl e wherein, a shift was
made to the right of voting vis-‘-vis the right to contest for the post of
Presi dent which was not the basis for filing of the suit. Such a change in the
stand on the part of "Netaji’, Dr. Singhvi would urge, is inpermssible in
law. In any event, the | earned counsel would contend, that the sanme m ght
give rise to an independent cause of action and, thus, keeping in viewthe
scope and purport of the suit the review application should not have been
entertained. It was further pointed out that in the said suit M. Agashe being
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not a party, the contention that he was not allowed to represent the
Maharashtra Cricket Association could not be taken to be a ground for
entertaining a review application. A breach of an undertaking in any view of
the matter, according to Dr. Singhvi, cannot give rise to a revival of suit
particul arly when, how and in what manner the violation of such

undert aki ng had taken place had not been specified. The interim order
according to Dr. Singhvi, goes far beyond the scope of the suit.

As regards the legality of the said neeting dated 29.9.2004, the
| earned counsel had taken us through the orders passed in the litigations
concerning the Maharashtra Cricket Association and subnmitted that in view
of the order of the Bonbay Hi gh Court dated 1.3.2004 and furthernore
havi ng regard the objections raised by M. Thorve, M. Agashe coul d not
have been pernitted to take part in the said neeting as a representative of
Mahar ashtra Cricket Association

As regards-the contenti.on that M. Agashe was pernmitted to represent
the said Association on 12.9.2004 despite the protest by M. Thorve in
terms of his letter dated 10.4.2004, the |earned counsel would submt, it was
so done.in terns of the | egal opinion obtained in that behalf and in any event
the same was an EGM and not AGM- It was contended that the said EGV
was convened having regard to-the requisitions nmade by 27 out of 30
menbers to invite M. Dalma to becone the patron-in-chief of the Board
and, thus, the result thereof was a foregone conclusion. Furthernore, from
the m nutes of the neeting held on 12.9.2004, it would appear that the sane
was a requisitioned neeting and not an AGM - On the other hand, in terms
of order dated 21.9.2004 passed by the Bonbay H gh Court both the
observers appointed by it were entitled to attend the neeting and further a
direction was issued to the effect that the Managi ng Committee of the
Associ ation shall not take any nmajor policy decision, save and except with
the consent of the two observers.

Drawi ng our attention to the notice dated 25.9.2004 issued by the
Mahar ashtra Cricket Association as regard the proposed neeting to appoint
the representatives of the Maharashtra Cricket Association in the
forthcom ng Annual General Meeting of the Board, scheduled on 29th &
30t h Septenber, 2004 at Kol kata; it was urged that the same was ill egal

The | earned counsel woul d contend that representation of the
Mahar ashtra Cricket Association in the Annual General Meeting which is an
annual affair was a matter involving major policy decision which could be
taken only in a duly constituted neeting. The said notice dated 25.9.2004
was illegal as it was not issued in terns of Rule 32 of the Rules of the
Maharashtra Cricket Association which postul ates four clear days' notice
bef ore convening an ordinary nmeting and in relation to urgent nmatters, the
Rul e postul ates one clear day’s notice which had not been done /i n the instant
case as had al so been pointed by M. Deshnukh.in his letter dated
27.9.2004.

It was contended that M. Agashe and M. Thorve filed suits in the
Pune Civil Court. M. Agashe furthermore filed ancapplication for grant of
ad-interiminjunction directing the Maharashtra Cricket Association to allow
it to be represented through hi mwhich was not granted. In the
af orementi oned prem se, upon obtaining | egal opinion and upon hearing the
contendi ng and contesting parties, a decision was taken by the Board that
neither M. Agashe nor M. Thorve can represent the Maharashtra Cricket
Associ ati on.

On the aforenentioned premse, it was subnitted that there was a
fundanental difference between the meeting held on 12.9.2004 and
29.9. 2004 particularly in view of the fact that the Board had before it the
letter of M. Deshnukh, suits were filed and furthernore there was a
possibility of the nmenbers of the Board facing a proceedi ng under the
Contenpt of Courts Act for violating orders of the Bonbay Hi gh Court. It
was argued that in any event, the decision being not an arbitrary one, the
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sanme coul d not have been questioned in the review application.

As regards, the representation of DDCA, it was contended that no
guesti on was raised by any person whatsoever in the nmeeting to represent it
before the Board and in fact in the Annual General Meeting the said
representative of DDCA indeed was el ected as an election officer. It was
poi nted out that even in the review application, the said question was not
rai sed.

As regards, invitation of M. Dalnia for holding the post of patron-in-
chief, our attention was drawn to Rule 8 of the Articles of Association and it
was submitted that by reason thereof nerely his contribution to the field of
cricket was recogni zed. The said post, according to Dr. Singhvi, is an
ornanental post who has no power or official authority in the managenent
of the Board.

M. C.S. Vaidyanat han, |earned senior counsel appearing on behal f of
the DDCA woul d submit that as regards legality or otherwise of its
partici pation neither any objection was taken in the plaint nor in the review
petition ‘nor any docunent was filed and in that view of the natter the
Respondents cannot be permitted to raise a contention for the first tine in
this Court.

Drawi ng our ‘attention to the order dated 18.9.2004 passed by the
Conpany Law Board, 'the |l earned counsel would contend that by reason of
the said order, DDCA was nerely directed to maintain the status quo, i.e.
restrained to holding the AGM

M. S.S. Ray, |earned senior counsel appearing on behalf of M.
Jagnmohan Dal mi a woul d adopt the subm ssions made by Dr. Singhvi and
woul d submt that as the Articles of Association of the Board constitute a
contract anongst the nmenbers, they are bound thereby unless the sane are
found to be illegal, nalafide and contrary to the statute. Reliance in this
behal f has been placed on Hyderabad Karnat aka Education Society Vs.
Regi strar of Societies and OGthers [(2000) 1 SCC 566] .

The | earned counsel would contend that having regard to the sequence
of events borne out fromrecords and having regard'to the various litigations
pendi ng before different courts and in particular the 'directions issued by the
Bonbay Hi gh Court in Wit Petition No. 1465 of 2004 and wit petition No.

1559 of 2004 nobody chairing a neeting as inportant as Annual Cenera
Meeting of the Board coul d have all owed M. Agashe or M. Thorve to
represent the Maharashtra Cricket Association

The | earned counsel woul d contend that having regard to Rule 20(iii)
the ol d Managi ng Conmittee continues to function till the next nmeeting and
in this connection our attention has been drawn to Ramai ya' s Conpany
Law, Table A, Chapters 7 to 8 at pages 4119 and Buckl ey’ s Conpani es
Law, Vol. I, 19th edition, pages 1016-17.

The | earned counsel woul d, by way of exanple, draw our attention
also to Regul ation 54 of Table A of the Conpanies Act as regard the right
of the Chairman to exercise his option for casting vote in ternms of the
statute.

It was argued that the AGM had to be adjourned and di d not
term nate. Therefore, Rule 20(iii) becane operative.

As regard maintainability of the review application filed by the
Respondents herein, M. Ray would submt that the subsequent events could
not have been taken into consideration for the aforenentioned purpose. It
was urged that the order admtting the review application and the interim
order passed by the Madras High Court is contrary to the rel evant provisions
of the Code of Civil Procedure (Code) and on a wong understanding of the
di spute relating to Maharashtra Cricket Association
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The | earned counsel has taken us through various purported
achi evenents of Shri Jagnohan Dalma and submitted that in the interest of
the sport of cricket Shri Jagnohan Dal mia had been invited to become
patron-in-chief of the Board so that he can represent India in the ICC
nmeeti ngs.

M. Shanti Bhushan, |earned senior counsel appearing on behal f of
I ntervenor \026 Cl ub of Miharashtra which is said to be a menber of
Mahar ashtra Cricket Association would submt that the nmeeting held on
27.9.2004 authorising M. Agashe as a representative of the Associati on was
not a valid one as mandatory notice therefor had not been given.

A valid resolution, according to M. Shanti Bhushan, woul d nean one
passed in a properly constituted neeting of the Maharashtra Cricket
Association as its participation in the AGM of the Board was a natter of
i mportance and not ‘a day to day affair

The | earned counsel would contend that the suit filed by "Netaji’
bef ore the Madras H gh Court being based only on apprehension, the sane
was not maintainable. |In any event, it was subnitted that the Netaji having
conceded that its grievance had been satisfied a review application could not
have been entertai ned.

M. Shanti /'Bhushan woul d argue that as the el ected persons have not
been i npl eaded as parties herein, this Court cannot go into the question of
validity or otherwi se of the said election

M. F.S. Narinman, |earned senior counsel appearing on behalf of the
Maharashtra Cricket Association and M. Agashe woul d, on the other hand,
submit that in the facts and circunstances of the case and having regard to
the materials brought on records the appoi ntnent of interim Adm nistrator
by the Madras High Court was justified, particularly, when it was not
certain as to whether the old body or the new body had been functioning.

Drawi ng our attention to the order of injunction passed by the District
Court, Madras in the suit filed by Bharathi Cricket C ub, the | earned counse
woul d contend that they could have excluded both Item Nos. 1(b) and 13 of
t he Agenda which pertained to M. Jagnohan Dal m a or proceeded to hold
the neeting but it could not have been done partially.

The | earned counsel would contend that in terms of the Rules only
el ected representatives represent the Board but in the instant case, elected
representatives allegedly in ternms of Rule 20(iii) had not taken charge and
the old body is still continuing.

Drawi ng our attention to the affidavit filed by Shri Jagnohan Dal m a
in S.L.P. (© No. 22361-22363 of 2004, the |earned counsel would contend
that he clainmed to be continuing as Chairman both de facto and de jure.

According to | earned counsel, 'good faith’ “is at the core of the
function of a body like the Board. The election was to be held at the end of
the neeting and having regard to the fact that the nmeeting had been
adj ourned, an odd situation has cone into being, viz., that the elected Board
cannot function and M. Dal mya continues to be the President of the Board
so long he is not elected as patron-in-chief. According to the |earned
counsel, nmlafide on the part of the President of the Board is apparent
i nasmuch as he wanted confirmation of his own invitation as patron-in-chief
bef ore the process of election was conpl et ed.

M. Nariman pointed out that in the Special Leave Petition, no
statenment as to what had happened on 29th Septenber, 2004 regarding
el ection of the office bearers of the Board had been made but the sane had
been di sclosed only in an additional affidavit filed in the S.L.P. of MCA
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Drawi ng our attention to the fact that M. Agashe after having been
debarred from attendi ng the Annual General Meeting made a representation
on 29th Septenber, 2004 itself to the President of the Board asking for
reasons as regard his disqualification to participate in the nmeeting on behalf
of Maharashtra Cricket Association but he refused to accept the
representation and in that situation it had to be ultimtely served on the
Secretary of the Board but no reply thereto has yet been received either by
M. Agashe or by Maharashtra Cricket Association

The | earned counsel would contend that although a resolution was
passed in the neeting of the Maharashtra Cricket Association in favour of
M. Agashe but he was not allowed to participate and if the AGM of the
Board was to be adjourned this itemcould al so have been adj our ned.

Drawi ng our attention to the additional affidavit filed on 20th Cctober
2004 wherein a speci al pleading has been nade that at the Annual Genera
Meeting an opportunity of hearing had been given allegedly to both M.
Agashe and M. Thorve- it was contended that the sane was wholly
unnat ural ‘and,” thus, gives rise to another controversy.

The | earned counsel” would contend that M. Thorve in his letter dated
10th April, 2004 took a positive stand that M. Agashe shoul d not be
permtted to represent the Maharashtra Cricket Association but he was
permtted to do so by M. Dalma as woul d appear fromhis letter dated
dat ed 3rd May, 2004, purported to be upon obtaining | egal opinion stated:

“"Your letter dated 10 April 2004 addressed to our
Board was forwarded for |egal opinion:

According to the | egal opinionreceived, the orders
of the H gh Court as well as the Apex Court were
restricted to the "affairs of MCA" only and not
BCCl. Under the order of the Apex Court, the

MCA shal |l not undertake any "policy" decision

until disposal of the Appeal by the District Court.

The | egal opinion further states that the restriction
on taking any "policy" decision by the

Maharashtra Cricket Association has nothing to do
with representing the Association in the neetings

of the Board. Even if any policy decision is taken
by the Board through its Wrking Commttee, it

shal |l be the policy of BCCl and not MCA. "

M. Nariman woul d contend that the |egal opinion received by the
Board, which, having regard to the tenor of the said |letter dated 3rd My,
2004, evidently was a witten one, has designedly been withheld fromthis
Court. It is, thus, evident that there exists two contrary opini ons wher eupon
the Board had relied upon in tw different situations. It was contended that
there was no reason as to why M. Jagnohan Dal mia hinself did not affirm
any affidavit in this regard clarifying his position.

M. Nariman would submt that the fact that in a simlar situation
Raj ast han Cricket Association was permtted to be represented in AGV
proves mal afide on the part of the Board.

The | earned counsel had al so drawn our attention to the letter of M.
B. G Deshrmukh, one of the observers appointed by the Bombay H gh Court
and subnmitted that neither he could rai se any objection as regard
requi sitioning of the neeting nor could he have forwarded his letter to M.
Ajay B. Shirke and M. S.G Thorve on the ground that they had asked for
the copy of his letter for being placed before the MCA. Such an act on the
part of M. Deshnukh, M. Nariman woul d contend, was i nproper
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particularly when the said addressees had no concern with the said notice
and, nore so, when the sane was received by them even before the service
thereof on the Maharashtra Cricket Association. Qur attention was al so
drawn to the counteraffidavit filed by the Respondent No. 1 wherein it has
been al | eged:

"It is pertinent to state that the said observer
resides in Pune and the neeting was also to be held
in Pune itself and inspite of notice being served on
him he does not attend the neeting. It is also
submitted that no objection as to the appoi ntnent
of M. D.C. Agashe to represent Maharashtra

Cricket Association has been raised by the said
observer. It is also peculiar that M.S. G Thorve
and M. Ajay B. Shirke who had no concern with

the said notice was al so given a copy even before
the sanme could be received by Maharashtra Cricket
Associ ation. The deponent al so wi shes to point

out that M. R G Deshnukh, the | earned observer

is the Chairman of one of the conpani es owned by
M. Ajay B. Shirke."

It was submitted that if the representation of Miharashtra Cricket
Associ ation through M. Agashe in the earlier neetings of the Board had not
been a policy decision of Maharashtra Cricket Association, then why all of a
sudden it becane so for the AGM Only.

Drawi ng our ‘attention tothe affidavit of M. Agashe filed in S.L.P
No. 21820-21822 of 2004, the learned counsel would submt that the
Chairman of the Board in the neeting firstly created an artificial right for
casting one vote as chairnman and then exercised his right of casting vote
again, i.e., voting twice which was in contravention of the Rules.

In terms of Rule 3, there are 30 full menbers and in ternms of Rule 5
only full menbers have right to vote. The Chairman of the Board is not a
nenber as he does not represent an Association. It was pointed out that it is
not necessary that the President of the Board would be the Chairman of the
neeting and in that view of the matter Rules 25, 26 and 27 nust be
construed in such a manner so as to hold that the Chairnman of a mneeting
cannot vote tw ce but only once. In any event, the |earned counsel would
contend that in a case of this nature the Chairman ought not to have
exercised his discretionary power to cast vote twice.

M. Narinman woul d draw our attention to the Judges Summons in
O A No. 803 of 2004 wherein the foll owi ng prayers were nade:

"1) This Hon' ble Court should not be pleased to
treat the application as ugent?

2) Wiy this Hon'ble Court should not be pleased
to pass an order of AD-I NTERI M | NJUNCTI ON

to restrain the Chairnman oblique President of

BCCl from conducting the Annual Genera

Meeting on the 29th and 30th of Septenber, 2004 at
Kol kata and direct that the said neeting be
conduct ed under the Chairmanship of any person

or persons of the stature of a retired Suprene
Court Judge or High Court Judge or any ot her
person or persons as to be named by this Hon' ble
Court with absolute powers to scrutinize and
approve the list of authorized representatives from
nmenber associations eligible to vote in the said
Annual General Meeting of the 1st Respondent.”
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Qur attention has further been drawn to the order dated 28.9.2004
passed by the |l earned Single Judge of the Madras H gh Court in QA No. 803
of 2004 and OA No. 804 of 2004, para 14 whereof is as under

"14. The third respondent is further prohibited
fromdisqualifying any menber of BCCl and
prevent them fromvoting."

The | earned counsel would point out that the Division Bench in its
order had referred to paragraphs 11 to 13 of the order dated 28.9.2004
passed by the |l earned Single Judge but onmtted to notice paragraph 14
thereof. Even otherw se in the Meno of Appeal, no ground was taken
guestioning the said order of injunction as contained in paragraph 14 of the
order passed by the learned Single Judge.

M. Nariman would further submt that the undertaking given by a
seni or counsel” nmust be construed in the |light of the understandi ng of the
| ear ned Judges before whomthe sane had been given across the bar and in
this connection our attention has been drawn to paragraphs 3 and 4 of the
i mpugned order, as noticed supra.

In this regard, our attention has al so been drawn to the 4th question
raised in the S.L.P. filed by the Board which is in the follow ng ternmns:

"iv) Whether the Hon'ble H gh Court was right in
concl udi ng that the Learned Seni or Counse
appearing for the Petitioners herein gave an
undertaking to the effect that no one would be

di squalified fromvoting despite the fact that the
actual undertaking given by the Learned Counse

to the effect that no one would be disqualified on
the ground of zonal representation to contest the
el ecti on?"

Qur attention has al so been drawn to the Gound (b) of the Specia
Leave Petition which is to the follow ng extent:

"\005It is submtted that the Learned H gh Court had
erred in comng to the conclusion that the
undert aki ng given by the Learned Senior Counse

had been viol ated, when in fact no such

undertaki ng was given by the Learned Seni or

Counsel . It is subnmitted that the undertaking given
by the Learned Senior Counsel was duly recorded

in the Order dated 29.09.2004 passed by the self
sane Learned Division Bench. It is submtted that
the Learned Seni or Counsel who earlier appeared

on 29.09. 2004 al so appeared on 08.10.2004 before

the Learned Bench and expressly recorded the

subm ssions that were made by him on

29. 09. 2004. "

and contended that there was no reason as to why such a question had not
been rai sed before the Division Bench itself.

According to M. Narinman, the | earned Senior Counsel appearing on
behal f of the Board before the Madras High Court has not filed any affidavit
as regard tenor of his undertaking and in this view of the natter the
statenment of the Judge in the inmpugned order shoul d be accepted.

M. Harish Salve, |earned senior counsel appearing on behalf of
"Netaji’ would submit that the Board is a federal head of cricket
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associations. Having regard to the evolution of sports of cricket in this
country and in particular the fact that the Board controls the sport in India, a
hi gher standard of rectitude in the affairs of the Board is expected. M.
Sal ve woul d submit that in an Annual General Meeting of the Board, the
aspirations of an individual menber could not have been given priority
having regard to the fact that the Board does not have private nmenber. It
was argued that even the Rajasthan Cricket Association was not registered
and time had been taken to get it registered, but despite the sane it was
allowed to vote but Maharashtra Cricket Association was not permitted

al though the Board knew that litigations have been going on not only in
relation to the Maharashtra Cricket Association but also in relation to the
Raj ast han Cricket Association and Delhi & District Cricket Association and,
thus, in a situation of this nature, the Chairman ought to have acted

j udi ci ousl y.

Rel yi ng on a decision of this Court in K Mrugan Vs. Fencing
Associ ation of |ndia, Jabal pur and Gthers [(1991) 2 SCC 412], M. Salve
woul d argue that even therein a retired Judge of this Court was nom nated so
long a valid election was not made only with a view to see that the body I|ike
the A ynpic Association or the Board nust act in the interest of the sports of
the country.

As regard exercise of right of 'casting vote’ by M. Dalma, the
| ear ned counsel woul'd contend that the sane coul d be exercised when there
was a genuine tie and not an artificial or .a created one. Election of the office
bearers of the Board, according to M. Salve, should not only be a fair one
but rmust be appear to be such. It was argued that the adjournnent of the
AGM was illegal and what happened on 29th Septenber, 2004 was far bel ow
the standard of conduct/ expected froma body |like the Board and
furthernore the manner in which the nmeeting was conducted clearly creates
an air of suspicion.

As regard functioning of the Board, it was urged that the sanme being
based on trust, the "power and abuse" would bring into focus adm nistrative
law situation. Reliance in this behalf has been placed on Nagle Vs. Feilden
and Others [1966 (2) (B 633 at 643 and 644] and St. Johnstone Foot bal
Club Limted Vs. Scottish Football Association [1965 SLT 171]

M. Salve woul d argue that the Chairnman of the meeting should have
acted as an unpire having regard to the role of the Board as 'a federa
associ ati on and keeping in view the nandate of Rule 5 in ternms wher eof
only 30 full menbers could exercise their right of franchise. ~ According to
M. Salve, keeping in viewthe larger public interest, the technicality of
absence of the elected nmenbers in these proceedi ngs should not stand in the
way of this Court declaring the election void particularly in view of the fact
that all the el ected nenbers have know edge of the proceedi ngs but are
sitting on the fence.

Dr. Singhvi, in reply, would draw our attention to the prayer for an
interimorder by "Netaji’ in the review application, i.e., for restraining the
new y el ected body which, according to the | earned .counsel, would mean
that the old body had ceased to continue and pursuant to or in furtherance of
the said prayer only, the inpugned order of injunction was passed by the
Di vi si on Bench.

As regard the AGM held on 29.9.2004, it was contended that sone of
the items of Agenda, particularly, itemNos. 1(c) and 2 to 6 were taken up
and they were considered and resol utions thereupon were passed. Further on
30. 9. 2004, some other itens of Agenda were taken up but item Nos. 1(b)
and 13 could not have been taken up in view of the order of injunction
passed by the District Court of Madras. According to the |earned counsel
by reason of such adjournment of the nmeeting, M. Dalma did not derive
any benefit inasmuch as his nonmination as representative of the Board to
| CC coul d have been passed in that AGM and in any event, even w thout
such resolution he woul d have continued to act as a representative before the
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sai d body.

The | earned counsel would contend that the neeting was adj ourned
with concurrence of all the participants present in the nmeeting and with no
opposition. According to Dr. Singhvi, the only persons who have been
taking objections were 'Netaji’ or 'Bharathi’ who are not even the menbers
of the Board and could not have participated in the election process.

As regard the power of the Chairnman to cast two votes, the |earned
counsel would submit that the rul es envisage casting of votes by President
only and not by any other menber, as would appear fromthe Rules 5 and
25 of the Rules. Rule 26 provides that the decision taken by the majority
shal | prevail except in case of equality of votes when casting of vote may be
necessary by the Chairman. By reason of first part of Rule 27, Dr. Singhv
woul d contend, no diminution of power is contenplated i nasnuch as by
reason thereof the right of the Chairman to exercise his right as regards
"casting vote' is preserved and the expression ’'subject to rules’ nust be held
to nean subject to Rule 26. Dr. Singhvi would contend that having regard to
the precedent as two votes had been cast by the Chairman even earlier, the
rule should be interpreted i n the sane way as was understood by al
concerned.  He woul d argue that the subject matter of voting contained in
Rul es 25 and 27 contenplate two different situations, as the context in which
Rule 25 is attracted is radically different fromRule 27.

The rul e of harnoni ous construction, according to Dr. Singhvi, should
be applied in a situation of this nature inasmuch as, if Rule 27 is held to be
subject to Rule 5, the first part thereof shall becone nugatory. Pointing out
the difference between Rule 26 and Rule 27, it was argued that whereas Rule
26 applies for all meetings, Rule 27 applies only to Annual General and
Speci al General Meeting:

According to Dr. Singhvi, having regard to Rule 43(1)(c) of the Rules,
an el ection dispute should be raised in terns thereof and in a case of this
nature the court should not entertain any el ection dispute when there exists
an alternative renedy.

Dr. Singhvi would argue that when there exists substantive | aws
governing resol ution of dispute inrelation to election of office bearers of the
Board, this Court should not exercise its jurisdiction under Article 142 of the
Consti tution.

M. S.S. Ray, |learned senior counsel appearing on behalf of M.
Jagnohan Dal ma would submt that right of casting vote is not a common
law right but one granted by the statute. The provision for exercise of right
of casting vote is essentially for nmaintaining astatus quo which in the cases
of clubs and associ ations should be construed to be the second vote.

The | earned counsel would contend that in the neeting dated
29.9. 2004 no nenber had been disqualified but in absence of any authorized
nmenber to represent it, nobody could cast vote on its behalf. | Keeping i'n
view the fact that the Board has nothing to do with-the internal dispute of the
Mahar ashtra Cricket Association, this Court should not interfere in the
matter, particularly, when even in the next neeting a simlar problem may
arise. Distinguishing the decision of this Court in K. Mirugan (supra), the
| earned counsel woul d contend that the factual natrix obtaining therein was
different and in the present case, there is no allegation of m s-nmanagenent,
mal functi oni ng or nmal -admi ni stration nor any all egation has been nade
agai nst M. Dalm a.

VWen the matter was listed before this Court on 11.10.2004, this
Court was given an inpression that having regard to the fact that the el ection
of the office bearers of the Board had al ready taken place on 29.9.2004, the
new Board had taken over. An inpression was also created that if the Board
was not allowed to function a stal emate woul d ensue, particularly, having
regard to the proposed test series and one dayers’ which were to be played
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bet ween South Africa and India and one day cricket between India and

Paki stan. The inpugned order appointing the Adninistrator by the D vision
Bench of the Madras High Court, it was submitted, if allowed to continue,
woul d, thus, be detrimental to the interest of the sport of cricket. It was in
this situation, this Court stayed the operation of the inpugned order to the
extent of appoi ntnent of Adm nistrator. However, a different picture was
presented before us at the hearing stating that the new Board had not taken
over at all and the old Board had been functioning purported in terns of
Rule 20(iii) of the Rules. Thus, in law the old board could continue, the
Appel l ants were not seriously prejudiced and in any event no emnergent
situation arose as had been projected before this Court.

The Board is a society registered under the Tam | Nadu Societies
Regi stration Act. It enjoys a nobnopoly status as regard regul ation of the
sport of cricket in ternms of \its Menorandum of Association and Articles of
Association. It controls the sport of cricket and |lays down the [ aw therefor.
It inter alia enjoys benefits by way of tax exenption and right to use stadia at
nom nal annual rent. 1t earns a huge revenue not only by selling tickets to
the viewers but also selling right to exhibit films live on TV and
broadcasting the sane. Odinarily, its full nenbers are the State
Associ ations except, Association of I'ndian Universities, Railway Sports
Control Board and Services Sports Control Board. As a nmenber of ICC, it

represents the country in the international foras. It exercises enornous
public functions. It has the authority to select players, unpires and officials
to represent the country in the international fora. It exercises total contro

over the players, unmpires and other officers. The Rules of the Board clearly
denonstrate that without its recognition no conpetitive cricket can be hosted
either within or outside the country.  Its control over the sport of conpetitive
cricket is deep pervasive and conplete.

In |aw, there cannot be any dispute that having regard to the enormty
of power exercised by it, the Board is bound to follow the doctrine of

"fairness’ and 'good faith’ in all its activities. ‘Having regard to the fact that
it has to fulfil the hopes and aspirations of mllions, it has a duty to act
reasonably. 1t cannot act arbitrarily, whinsically or capriciously. As the

Board controls the profession of cricketers, its actions are required to be
j udged and vi ewed by hi gher standards.

An association or a club which has franmed its rul es are bound thereby.
The strict inplenmentation of such rules is inperative. Necessarily, the office
bearers in terns of the Menorandum and Articles of Association must not
only act within the fourcorners thereof but exercise their respective powers
in an honest and fair manner, keeping in view the public good as also the

wel fare of the sport of cricket. It is, therefore, wholly undesirable that a
body i ncharge of controlling the sport of cricket should involve in
litigations conpletely |osing sight of the objectives of the society. It is

furthernore unfortunate that a roomfor suspicion has been created that al
its dealings are not fair. The Board has been accused of shady dealings and
doubl e standards.

We have noticed the contentions raised by the parties herein at sone
| engt h not because they were absol utely necessary for the purpose of
arriving at a decision but with a viewto show that the rival contentions
necessitate a deeper probe and scrutiny. Unfortunately, for-the reasons
stated hereinafter, we are at this stage not in a position to do so and | eave the
contentions wi de open to be agitated by the parties before the appropriate
f oruns.

On 11th Cctober, 2004, we had, after hearing the counsel for the
parties observed that if a situation arises this Court would go into the validity
of the election of the office bearers of the Board held in the neeting dated
29t h Septenber, 2004, but, as indicated herei nbefore, we did so under a
nm st aken belief that the Board woul d be represented by the new office
bearers and, thus, all parties would be before us. However, it now stands
admtted that the office bearers either in their personal capacity or officia
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capacity are not before us. They nmay have notice of the pendency of this
proceedi ng. They nmay be sitting on the fence and watchi ng the proceedi ngs

of this Court. But, unless they are nmade parties in these proceedi ngs, we
woul d not be in a position to entertain the dispute as regard validity of the
neeting of 29th Septenber, 2004 resulting in the election of the office
bearers. G ving an opportunity of hearing to the elected nmenbers in a

di spute of this nature is inperative and not a matter of nere procedure,
formality or technicality. The election dispute, therefore, nust be

adj udi cated upon by a proper forum

The events | eading to these appeals, as narrated hereinbefore, raise a
abysmal picture and a sordid state of affairs.

In the suit filed by Netaji, two interimapplications were filed being
OA No. 803 and OA No. 804 of 2004. Indisputably, in QA No. 803 of
2004, the Court granted an-order of injunction restraining the Board from
di squal i fyi ng any menbers of the Board and preventing them from voting.
Al't hough in the Menmo of Appeal filed by the Board before the Division
Bench of the Madras Hi gh Court against the said order, the orders passed
both in OA Nos. 803 and 804 of 2004 were sought to be questioned, no
ground in-relation thereto appears to have been raised in the Meno of
Appeal in relation to the said order of injunction and no argunment appears to
have been advanced before the Division Bench in that behalf. The D vision
Bench of the High Court while passing the order on 29th Septenber, 2004
noti ced paragraphs /11 to 13 of the order of the |learned Single Judge dated
28t h Septenber, 2004 but its attention probably was not drawn to paragraph
14 thereof. Even the attention of the Division Bench to the said effect does
not appear to have been drawn by the l'earned counsel appearing on behal f of
the Plaintiff \026 Respondent No. 1 herein. Had the intention of the Division
Bench specifically been drawn to the said order of injunction, we are sure
that the | earned Judges woul d have dealt with it specifically. However, in
| aw the said order of injunction did not subsist as the suit itself was
withdrawn with the consent of the parties and both the appeal and the suit
wer e di sposed of by the order dated 29.9.2004. However, whether the suit
itself could have been w t hdrawn and di sposed of by the Division Bench in
purported exercise of its power under Sub-section (2) of Section 107 of the
Code as well as on the basis of = the determination of the |earned judges is
open to question. W are also not aware as to whether the original side
Rul es of the Madras Hi gh Court contenplate such a situation

I ndi sput ably, an undertaki ng had been given by a | earned Senior
Counsel appearing on behalf of the Board. —In the inpugned order, the
Di vi si on Bench before whom such undertaki ng had been given was of the
opinion that it was msled. This Court having regard to the understandi ng of
such undertaking by the Division Bench does not intendto deal with the
ef fect and purport thereof and as we are of the opinion that the Division
Bench of the Madras High Court itself is conpetent therefor. /[f paragraph
14 of the order of the |learned Single Judge is to be taken into consideration
it is possible to contend that the | earned Judges of the H gh Court were
correct.

We are, furthernore, of the opinion that the jurisdiction of the H gh
Court in entertaining a review application cannot be said to be ex facie bad
inlaw Section 114 of the Code enpowers a court to reviewits order if the
conditions precedents laid down therein are satisfied. The substantive
provi sion of | aw does not prescribe any lintation on the power of the court
except those which are expressly provided in Section 114 of the Code in
terns whereof it is enpowered to nmake such order as it thinks fit.

Order 47, Rule 1 of the Code provides for filing an application for
review. Such an application for review would be maintainable not only
upon di scovery of a new and i nportant piece of evidence or when there
exi sts an error apparent on the face of the record but also if the sane is
necessitated on account of sonme mistake or for any other sufficient reason
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Thus, a mistake on the part of the court which would include a
nm stake in the nature of the undertaking may also call for a review of the
order. An application for review would also be maintainable if there exists
sufficient reason therefor. What would constitute sufficient reason woul d
depend on the facts and circunstances of the case. The words ’sufficient
reason’ in Order 47, Rule 1 of the Code is w de enough to include a
m sconception of fact or law by a court or even an Advocate. An application
for review nay be necessitated by way of invoking the doctrine "actus
curi ae nemni nem gravabit"

It is true that in Moran Mar Basselios Catholicos and Another Vs. The
Most Rev. Mar Poul ose Athanasius and Ohers [(1955) 1 SCR 520], this
Court made observations as regard linmtations in the application of review of
its order stating

"Before going into the nerits of the case it is as
well to bear in mind the scope of the application
for review which has given rise to the present

appeal. It is needless to enphasise that the scope
of an application for reviewis much nore
restricted than that of an appeal. ‘Under the

provisions in the Travancore Code of C vi

Procedure which is simlar in terms to O der

XLVI'l, rule 1 of our Code of Civil Procedure,

1908, the Court of ‘review has only a limted
jurisdiction circunscribed by the definitive linmts
fixed by the | anguage used therein. It may allow a
review on three specified grounds, namely (i)

di scovery of new and inportant natter or evidence
whi ch, after the exercise of due-diligence, was not
within the applicant’s know edge or coul d not he
produced by himat the tinme when the decree was
passed, (ii) nistake or error apparent on the face of
the record and (iii) for any other sufficient reason
It has been held by the Judicial Committee that the
words "any other sufficient reason” must nmean "a
reason sufficient on grounds, at least anal ogous to
those specified in the rule."”,

but the said rule is not universal

Yet again in Lily Thomas (supra), this Court has |laid down the law in
the follow ng terns:

"52. The dictionary neaning of the word "review'

is "the act of |ooking, offer something again with a
view to correction or inprovenent". It cannot be
denied that the reviewis the creation of a statute.
This Court in Patel Narshi Thakershi v.

Pradyumansi nghji Arjunsinghji, AIR 1970 SC

1273 held that the power of reviewis not an

i nherent power. It must be conferred by |aw either
specifically or by necessary inplication. The

review is also not an appeal in disguise. It cannot

be denied that justice is a virtue which transcends
all barriers and the rules or procedures or
technicalities of |aw cannot stand in the way of

admi ni stration of justice. Law has to bend before
justice. If the Court finds that the error pointed out
in the review petition was under a mi stake and the
earlier judgnent woul d not have been passed but

for erroneous assunption which in fact did not

exist and its perpetration shall result in mscarriage
of justice nothing would preclude the Court from
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rectifying the error\005"
(Enphasi s suppl i ed)

It is also not correct to contend that the court while exercising its
review jurisdiction in any situation whatsoever cannot take into
consi derati on a subsequent event. In a case of this nature when the court
accepts its own mistake in understanding the nature and purport of the
undert aki ng given by the | earned senior counsel appearing on behalf of the
Board and its correlation with as to what transpired in the AGM of the Board
hel d on 29th Septenber, 2004, the subsequent event may be taken into
consi deration by the court for the purpose of rectifying its own nistake.

In Rajesh D. Darbar and Qthers Vs. Narasingrao Krishnaji Kulkarni &
Os. [(2003) 7 SCC 219], this Court noticed:
"4, The inpact of subsequent happeni ngs may
now be spelt out. First, its bearing on the right of
action, second, onthe nature of the relief and
third, oniits inmportance to create or destroy
substantive rights. Wiere the nature of the relief,
as originally sought, has becone obsolete or
unservi ceabl e or a new formof relief will be
nore efficacious on account of devel oprments
subsequent to the suit or even during the
appel late stage, it is but fair that the relief is
noul ded, varied or reshaped in the |ight of
updated facts. Patterson v. State of Al abama
[1934] 294 U.S. 600, illustrates this position. It is
i mportant that the party claimng therelief or
change of relief nust have the sane right from
which either the first or the modified renedy
may flow. Subsequent events in the course of the
case cannot be constitutive of substantive rights
enforceable in that very litigation except in a
narrow category (later spelt out) but may
i nfl uence the equitable jurisdiction to nould
reliefs. Conversely, where rights have al ready
vested in a party, they cannot be nullified or
negat ed by subsequent events save where there is
a change in the law and it is nade applicable at
any stage. Lachneshwar Prasad v. Keshwar La
AIR 1941 FC 5 falls in this category. Courts of
justice may, when the compelling equities of a
case oblige them shape reliefs - cannot deny
rights - to make themjustly relevant in the
updated circunstances. Were the relief is
di scretionary, Courts may exercise this
jurisdiction to avoid injustice. Likew se, where
the right to the renmedy depends, under the statute
itself, on the presence or absence of certain basic
facts at the time the relief is to be ultimtely
granted, the Court, even in appeal, can take note
of such supervening facts wth fundanental
i mpact. This Court’s judgnment in Pasupul eti
Venkateswarlu v. Mdtor & General Traders AR
1975 SC 1409 read in its statutory setting, falls in
this category. Where a cause of action is deficient
but later events have made up the deficiency, the
Court may, in order to avoid nultiplicity of
l[itigation, permt amendnment and continue the
proceedi ng, provided no prejudice is caused to
the other side. Al these are done only in
exceptional situations and just cannot be done if
the statute, on which the | egal proceeding is
based, inhibits, by its schene or otherw se, such
change in cause of action or relief. The primary
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concern of the court is to inplenent the justice of
the legislation. Rights vested by virtue of a
statute cannot be divested by this equitable
doctrine - See V.P.R V. Chockal i ngam Chetty v.

Seet hai Ache AIR 1927 PC 252."

Furthernore, the inpugned order is interlocutory in nature. The order
is not wholly without jurisdiction so as to warrant interference of this Court
at this stage. The Division Bench of the Hi gh Court had jurisdiction to
admit the review application and examnine the contention as to whether it can
have a re-look over the matter. This Court, it is trite, ordinarily would not
interfere with an interlocutory order admtting a review petition. The
contentions rai sed before us as regard the justification or otherw se of the
Di vi sion Bench exercising its power of review can be raised before it.
Furthernore, the court having regard to clause (ii) of its order dated
29.9. 2004 may have to consider as to whether the election was held in
accordance with the constitution of the Board and the rul es and bye-I|aws
framed by it.

The conduct of the Board furthernore is not above board. The
manner in which the Board had acted | eaves nuch to desire.

The question as to whether the Maharashtra Cricket Association has
unjustly been deprived of its right to participate in the AGMthrough M.
Agashe whereas DDCA and the Rajasthan Cricket Association had been
allowed to participate therein is a question which would require deeper
probe and a detailed scrutiny.

The Board had not filed even l'egal opinion which it obtained before
replying to M. Thorve's letter dated 10th April, 2004. The tenor of the
Board's letter dated 3rd May, 2004 clearly denonstrates that a witten
opi ni on was obtai ned as therein the foll owing expressi ons have been used:

“"the | egal opinion further states"

In the said |l egal opinion adistinction appears to have been made
bet ween a policy decision to be taken by Maharashtra Cricket Association
vis-‘-vis representation of the Association in the neetings of the Board. No
di stinction m ght have been drawn therein as regard different types of
nmeetings of the Board, viz., Extraordinary Ceneral Meeting and Annua
CGeneral Meeting or any other meeting, nor do we find any. ~A person may
either be entitled to represent an association or he is not. ~A person’s right to
represent an association ordinarily would not vary with the nature of the
neeting unless otherwi se provided in the statute. So far no satisfactory
expl anati on has been furnished as to why another | egal opi ni on was sought
for and acted upon in preference to the first one.

One of the question is whether M. Agashe coul d have represented
the Maharashtra Cricket Association in ternms of resol ution dated
27.09.2004. Different standards cannot be adopted by the Board, viz., one
for the purpose of requisitioned neeting for inviting M. Dalnia to becone
the patron-in-chief of the Board and other for the purpose of attending an
AGM I n other meetings, Maharashtra Cricket Association had admittedly
been represented by M. Agashe. It is also doubtful as to whether the Board
could have gone into, if at all, the validity or otherwise of the neeting of the
Maharashtra Cricket Association held on 27th Septenber, 2004. It is also a
matter of contention as to whether M. Deshmukh had exceeded his
jurisdiction not only in taking his stand as contained in his letter dated 27th
Sept enber, 2004 but al so sending copies thereof to M. Thorve and M.
Ajay B. Shirke before it was received by the Maharashtra Cricket
Associ ati on.

M. Deshnukh in terns of the order of the Bonbay H gh Court prinma
facie was nerely to attend the neeting and give his approval or withhold it
as regard any policy decision which may be taken. Whether sending a
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representative of the Maharashtra Cricket Association is a matter of policy
warranting interference by the observers appointed by the Bonbay Hi gh

Court is again a contentious issue. The nenbers of the Association could
not have undermined the inportance of electing its representative for the
ensui ng Annual CGeneral Meeting of the Board.

The Maharashtra Cricket Association itself has filed a Special Leave
Petition questioning the order of the Division Bench of the Madras Hi gh
Court dated 29th Septenber, 2004. |In a situation of this nature, this Court
may not exercise its jurisdiction under Article 136 of the Constitution of
I ndi a because the order inmpugned before it is not correct. The jurisdiction of
this Court under Article 136 of the Constitution is a discretionary one.

I n Muni ci pal Board, Pratabgarh and Another Vs. Mahendra Si ngh
Chaw a and Others [(1982) 3 SCC 331], it was hel d:

"6. What are the options before us. Cbviously, as

a logical corollary to our finding we have to
interfere with the judgnent of the Hi gh Court,
because the viewtaken by it is not in conformty
with the law. It is at this stage that M. Sanghi

| earned counsel for the respondent invited us to
consi der the humanitarian aspect of the matter. The
subm ssion is that the jurisdiction of this Court
under Article 136 of the Constitution is

di scretionary and, therefore, this Court is not

bound to tilt at every approach found not in
consonance or confornmity with |aw but the
interference may have a del eterious effect on the
parties involved in the dispute. ~ Laws cannot be
interpreted and enforced divorced fromtheir

ef fect on hunman beings for whomthe laws are

nmeant. Undoubtedly, rule of law rmust prevail but

as is often said, ’'rule of |law nmust run-akin to rule
of life. And life of law is not-1ogic but experience.
By pointing out the error which according to us
crept into the High Court’s judgment the |ega
position is restored and the rule of |aw has been
ensured its prestine glory. Having. perfornmed that
duty under Art. 136, is it obligatory on this Court
to take the matter to its logical end so that while
the laww Il affirmits elenment of certainty, the
equity nay stand nassacred. There conmes in the

el ement of discretion which this Court enjoys in
exercise of its extraordinary jurisdiction under Art.
136\ 005"

I n Taherakhatoon (D) by LRS. Vs. Sal anbin Mhanmmad [(1999) 2
SCC 635], this Court held:

"20. In view of the above decisions, even though

we are now dealing with the appeal after grant of
speci al |eave, we are not bound to go into nerits
and even if we do so and declare the |l aw or point
out the error - still we nmay not interfere if the
justice of the case on facts does not require
interference or if we feel that the relief could be
moul ded in a different fashion..."

The sai d decision has been foll owed by a 3-Judge Bench of this Court
in Chandra Singh and Qthers Vs. State of Rajasthan and Another [(2003) 6
SCC 545] .

Yet again in Ram Chandra Singh Vs. Savitri Devi and Ot hers [(2003)
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8 SCC 319], this Court observed:

“I'n such an event al so, the Court may have
to find out a renedy which would be just and
equi t abl e.

The High Court furthernore failed to notice
the principle "actus curiae nem nem gravabit’.

In Rajesh D. Darbar & Qthers Vs.

Nar asi ngrao Krishnaji Kul karni & Ors. [JT 2003

(7) SC 209], this Court noticed:

"The courts can take notice of the subsequent
events and can nould the relief accordingly. But
there is a rider to these well established principles.
This can be done only in exceptiona

ci rcunst ances, sone of which have been

hi ghl i ght ed above. This equitable principle cannot,
however, stand in the way of the court adjudicating
the rights already vested by a statute. This well
settled position need not detain us, when the
second point urged by the appellants is focused.
There can be no quarrel with the proposition as
noted by the High Court that a party cannot be

made to suffer on account of an act of the Court.
There is a well recognised nmaxi mof equity,

nanely, actus curiae nem nem gravabit which

nmeans an act of the Court shall prejudice no nman.
This maxi mis founded upon justice and good

sense whi ch serves a safe and certain guide for the
admi ni stration of |aw. The other maximis, |ex non

cogit ad inpossibilia, i.e. the l'aw does not conpel
a man to do that what he cannot possibly
per f or M 005"

Recently, in MP. Special Police Establishnent Vs. State of MP. and
O hers [(2004) 8 SCC 788], this Court held:

"31. W& have, on the prem ses aforenentioned, no
hesitation to hold that the decision of the Counci
of Mnisters was ex facie irrational whereas the
deci sion of the Governor was not. [In a situation of
this nature, the wit court while exercising its
jurisdiction under Article 226 of the Constitution
as also this Court under Articles 136 and 142 of
the Constitution can pass an appropriate order

whi ch woul d do conplete justice to the parties.
The High Court unfortunately failed to consider
this aspect of the matter."

However, keeping in view of the fact that the elected office bearers
are yet to take over charge, with a viewto do conplete justice to the parties,
we would in exercise of our jurisdiction under Article 142 of the
Constitution direct that the adjourned nmeeting should imediately be
convened. As regard the election of the office bearers of the Board, it would
further be open to an aggrieved party to question the legality or validity of
the said neeting dated 29th Septenber, 2004. Netaji also may, if it is
otherwi se permissible in |aw, subject to an appropriate order that nay be
passed by the Madras High Court, may file an application for anendnent of
the plaint or take such other step or steps as it nay be advi sed.

Keeping in view of the fact that on 8th Cctober, 2004 when the
i mpugned order was passed the new Board had not taken over as al so having
regard to the prayer nmade in the interimapplication filed by Netaji for grant
of interiminjunction restraining the newy elected Board from functioning in
the interim we make our interimorder dated 11th October, 2004 staying the
operation of the part of the order whereby M. Justice S. Mhan was
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appointed as an interimAdm nistrator absolute |leaving the parties to file
such interimapplications as may be necessary in the changed situation

However, keeping in view of the fact that interimorder of injunction
as regard Agenda Item Nos. 1(b) and 13 been passed by a District Court at
Chennai, the suit filed by Bharathi Cricket Club, we are of the opinion that it
is not necessary to pass any other order at this stage as regard invitation to
M. Jagnohan Dal m a to becone the patron-in-chief of the Board.

We are, however, of the opinion that it would not be appropriate to
restore the order of the |learned Single Judge dated 28.9.2004 as was
submitted by M. Nariman as the purpose for which M. Justice S. Mbhan
was appointed has lost its efficacy.

In view of the orders passed by us, we do not think it necessary to
pass separate orders in the Special Leave Petition filed by the Maharashtra
Cricket Association. The Maharashtra Cricket Association shall, however,
be at liberty tofilean appropriate application for getting itself inpleaded in
the proceedi ngs pendi ng before the Madras Hi gh Court, subject to any
obj ection that nay be taken by the Board. W, however, furthernore are of
the opinion that keeping in viewthe facts and circunstances of this case that
part of the order of the Division Bench dated 29th Septenber, 2004 whereby
and whereunder the Board was directed to pay a further sumof Rs. 1 lakh to
M. Justice S. Mhan as additional renmuneration cannot be sustained. It is
set aside accordingly.

Keeping in view the peculiar fact situation obtaining herein, we would
request the High Court to consider the desirability of disposing of the
matters pending before it as expeditiously as possible.

These appeal s are di sposed of with the aforenentioned directions. No
costs.




